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MEMORANDUM OPINION AND ORDER
   Adopted:  December 9, 1999
Released: December 9, 1999

By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I. Introduction
1. On January 8, 1998, North Sight Communications, Inc. (North Sight) filed a Petition to Deny (Petition) against Applications for Assignment of several SMR stations to TeleCellular De Puerto Rico, Inc.(TPR).
  TPR filed an Opposition to Petition to Deny (Opposition) on February 23, 1998.  For the reasons stated below, we deny the Petition and grant consent to the Assignments.  

II. Background

2. TPR, a wide-area licensee holding Extended Implementation (EI) authority in Puerto Rico, is a joint venture consisting of a number of SMR licensees.
  Three of these licensees, Caribbean Spectrum, Inc., Island SMR, Inc., and Digital Communications, Inc., unsuccessfully sued TPR in a civil law suit adjudicated in the courts of Puerto Rico. As part of the remedy ordered by the court, the licensees were to apply to have the licenses transferred to TPR.  The officers of these licensees failed to file the applications with the Commission within the time set by the court; therefore, the court ordered that they be signed by the Marshall of the Superior Court of Puerto Rico (Marshall) in their stead.
 In its Applications, therefore, TPR seeks the Commission’s consent to the involuntary assignment of the unconstructed licenses from Caribbean Spectrum, Inc., Island SMR, Inc., and Digital Communications, Inc. (hereinafter “licensees”) to TPR. 

3. North Sight seeks to deny the assignments on two grounds.  First, North Sight argues that the applications violate Section 90.609(b)(2) of the Commission’s rules,
 which prohibits the transfer of unconstructed SMR stations absent certain specific circumstances.  Second, the applications were not signed by officers of the licensees as required by section 1.913 of the Commission’s rules.
  TPR asserts that, in light of the particular circumstances and consistent with agency precedent, the Commission should waive these rules as necessary and approve the assignment.

III. Discussion

4. Generally, SMR licenses may not be transferred or assigned prior to construction of the station in accordance with their authorizations.  The prohibition on the assignment and transfer of unconstructed licenses was implemented in order to reduce speculation in CMRS licenses.  In the Third Report and Order, 
 however, the Commission addressed the issue of assignment of certain unconstructed stations, stating that “No holding period is required when the transfer is either involuntary or pro forma, because the risk of speculation in these instances is nonexistent.”
 In the instant Applications, the assignments are clearly involuntary.  Therefore they are exempt from the prohibition and the licenses may be assigned regardless of their construction status.

5. Section 1.913 of the Commission’s Rules
 sets forth who must sign applications submitted to the Commission.  In the case of a corporation, as here, the signature of an officer, director, or duly appointed employee is required.  In the case at hand, however, the applications were signed by a Marshall of the Superior Court of Puerto Rico.  Pursuant to Section 90.151 of the Commission’s rules, a waiver request may be granted if it is shown that: (1) the underlying purpose of the rule would not be served, or would be frustrated by application to the instant case, and that a grant of the requested waiver would be in the public interest; or (2) in view of the unique or unusual factual circumstances of the instant case, application of the rule(s) would be inequitable, unduly burdensome or contrary to the public interest, or that the applicant has no reasonable alternative.
 

6. The Commission has held that the signature of a court official is sufficient where the court is of competent jurisdiction, and has ordered the parties to sign the applications as part of its remedy.
  Here, the licensees failed to comply with an order by a court of competent jurisdiction, which then authorized the Marshall to sign on their behalf thereby effectuating its remedy.  The underlying lawsuit was clearly the province of the Court and the Commission does not adjudicate contractual matters between the parties.  The Commission’s attempts to reach a fair accommodation between its exclusive authority over licensing matters and the authority of state and local courts have resulted in procedures which acknowledge that breach of contract questions are matters for the courts to decide under state and local law.
  Given the unique circumstances of this matter, it is therefore appropriate to waive 1.913 and accept the Marshall’s signature.  To do otherwise would allow licensees to thwart judicial process and would contravene the public interest.  Therefore, we deny North Sight’s Petition and find it is in the public interest to consent to the assignments.

IV. Conclusion and Ordering Clause

7. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition to Deny in the above-captioned Case Nos. S001450, S001451, and S001452 IS DENIED.  IT IS FURTHER ORERED THAT the above-captioned Applications for Assignment ARE GRANTED.
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� See Applications for Assignment (FCC Forms 490) of WPDF801, WPDF799, & WPDF351 licensed to Island SMR, Inc., WPDF791, WPDF790, & WPDF792 licensed to Island Digital Communications, Inc, and WPDF777, WPDF775, & WPDF776 licensed to Caribbean Spectrum, Inc., filed November 21, 1997. 


� On November 12, 1997 the Wireless Telecommunications Bureau (Bureau) granted Telecellular rejustification of EI authority.  The Bureau found that the circumstances presented by TPR were unique and that Telecellular should be granted two years in which to construct its system. See Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, PR Docket No. 93-144, Implementation of Sections 3(n) and 322 of the Communications Act – Regulatory Treatment of Mobile Services, GN Docket No 93-252, Implementation of Section 309(j) of the Communications Act – Competitive Bidding, PP Docket No. 93-253, Order, 13 FCC Rcd. 1533 (WTB 1997),  recon., 12 FCC Rcd. 18349 (WTB 1997) (collectively, 800 MHz Rejustification Orders).  See also Fresno Mobile Radio, Inc., et al. v. Federal Communications Commission, 165 F. 3d 965 (D.C. Cir., Feb. 5, 1999).


� Judgement of Superior Court of Puerto Rico, Pagani Pedro, J., entered October 23, 1997.


� 47 CFR § 90.609(b)(2).


� 47 CFR § 1.913.


�  Implementation of Sections 3(n) and 332 of the Communications Act – Regulatory Treatement of Mobile Services, GN Docket No. 93-252, Amendment of Part 90 of the Commission’s Rules to Facilitate Future Devolopment of SMR Systems in the 800 MHz Frequency Band, PR Docket No. 93-144, Amendment of Parts 2 and 90 of the Commission’s Rules to Provide for the Use of 200 Channels Outside the Designated Filing Areas in the 896-901 MHz and 935-940 MHz Band Allotted to the Specialized Mobile Radio Pool, PR Docket No. 89-553, Third Report and Order, 9 FCC Rcd 7988 (1994).


� Id. at 8160.


� We also note for the record that many of the stations involved in this matter (those in the “lower 80” frequencies”) were subject to a temporary waiver of the construction requirement at the time the applications were filed and would therefore have been eligible for transfer even if voluntary. Second Report and Order,  12 FCC Rcd 19079 (1997).  The remaining (“upper 200”) channels were incidental to the transaction as a whole, therefore the requirement would have been waived for these as well. Third Report and Order, 9 FCC Rcd at 8160.  


� 47 CFR § 1.913.


� 47 CFR § 90.151; WAIT Radio v. FCC,  418 F.2d 1153 (D.C. Cir. 1969), cert. denied,  409 US 1027 (1972).


� Arecibo Radio Corp, Memorandum Opinion and Order, FCC 85-462, 101 FCC 2d 545 (1985).


� Id.
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