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Federal Communications Commission

Washington, D.C. 20554
In re Application of 




)








)

COUNTY OF BURLINGTON, NEW JERSEY

)
File Nos.  A028706, A028707



)

Request for Waiver to Obtain a License for a

)

Frequency Allocated for Point-to-Multipoint

)

Paging Operations (25 kHz)


     
)

ORDER
   Adopted:   November 22, 1999
Released:   November 23, 1999
By the Deputy Chief, Wireless Telecommunications Bureau:

  
I.  INTRODUCTION

1.  We have before us for consideration the above-captioned applications and a request by the County of Burlington, New Jersey (Burlington)
 for a waiver pursuant to Section 337 of the Communications Act of 1934, as amended.
  Burlington has requested thirty paging control frequencies for public safety purposes.  For the reasons stated herein, we deny the request and dismiss the associated applications.


II.  BACKGROUND

2.  On November 6, 1998, Burlington filed a Request for Waiver (Waiver Request) of Section 22.621 of the Commission's Rules, which allocates the requested frequencies for point-to-multipoint paging control operation in the Philadelphia, Pennsylvania area.
  It requests a waiver to permit it to use the subject frequencies for public safety purposes.  Burlington states that these thirty frequencies are currently unassigned, and it proposes to utilize this spectrum for high speed data and 25 kHz mutual aid channels.
  Burlington now requests a waiver of Section 22.621 and any other Commission Rules 

necessary to grant its application,
 pursuant to Section 337(c) of the Act.
  

II.  DISCUSSION

3.  In the Balanced Budget Act of 1997, Congress provided public safety entities with a statutory means of obtaining a waiver of the Commission's Rules to the extent necessary to permit use of unassigned frequencies for the provision of public safety services.
  Section 3004 of the Balanced Budget Act amended the Communications Act to add Section 337.  Subsection (c) of Section 337 of the Act, 47 U.S.C. § 337(c) provides as follows:   

     

(c) Licensing of Unused Frequencies for Public Safety Services.‑‑

           

(1) Use of unused channels for public safety services.‑‑Upon application by an entity seeking to provide public safety services, the Commission shall waive any requirement of this Act or its regulations implementing this Act (other than its regulations regarding harmful interference) to the extent necessary to permit the use of unassigned frequencies for the provision of public safety services by such entity.  An application shall be granted under this subsection if the Commission finds that‑‑

               


(A) no other spectrum allocated to public safety services is immediately available to satisfy the requested public safety service use;

               


(B) the requested use is technically feasible without causing harmful interference to other spectrum users entitled to protection from such interference under the Commission's regulations;

               


(C) the use of the unassigned frequency for the provision of public safety services is consistent with other allocations for the provision of such services in the geographic area for which the application is made;

               


(D) the unassigned frequency was allocated for its present use not less than 2 years prior to the date on which the application is granted; and

               


(E) granting such application is consistent with the public interest.

           

(2) Applicability.‑‑Paragraph (1) shall apply to any application to provide public safety services that is pending or filed on or after the date of enactment of the Balanced Budget Act of 1997.


4.  When considering requests under Section 337, we first must make an initial determination as to whether the applicant is eligible for consideration of its waiver request under the statute.  We are required to apply the subsection 337(c) criteria to all requests for "licensing of unused frequencies" submitted by "an entity seeking to provide public safety services."
  However, eligibility for consideration first depends upon whether the proposed use constitutes "public safety services."


5.  As to this threshold inquiry of eligibility to invoke Section 337, Burlington states that it seeks to use the subject frequencies to fulfill its public safety communications system needs.
  Specifically, Burlington intends to use the channels for mutual aid communications with agencies in the 500 MHz band that are not equipped with 12.5 kHz capable radios.
  Burlington states that the 25 kHz radios that would use the requested frequencies are very late models not justifiable for replacement.
  Burlington also intends to use the channels for high speed data applications.
  Commenters emphasize the fact that Burlington will be using these frequencies for public safety services.  Fire Chief Thaddeus Lowden states that "[t]he proposed network will integrate fire, EMS and police, [and] the requested frequencies are needed to supplement that network. . . ."
  In addition, Freeholder James K. Wujcik explains that Burlington has "actively engaged local police, fire and EMS organizations in a community-based planning effort surrounding this project."
  Furthermore, Borough of Palmyra Chief of Police Richard K. Dreby and County of Burlington Prosecutor Robert D. Bernardi explains that, because the county is in one of the most frequency congested areas of the country, it is extremely difficult to obtain adequate frequency resources.
 Based upon the record herein, we agree that the purpose of the service proposed by Burlington is to protect the safety life, health, or property, as required by subsection 337(f).


6.  We now turn to whether Burlington meets the statutory criteria for grant of a waiver under Section 337(c)(1).  The plain language of subsection (c) provides that a waiver request should be granted only upon a finding that all five conditions are met regarding the spectrum specifically sought by an applicant.
  In a case where any one of the five conditions is not met, the subject waiver will not be granted.
  As discussed below, we find that Burlington has not met the statutory criteria for grant of a waiver under subsection 337(c) of the Act because we cannot make the finding required by subsection 337(c)(1)(A) that "no other spectrum allocated to public safety services is immediately available to satisfy the requested public safety service use."  


7.  As evidence of its assertion that there is no other spectrum allocated to public safety services immediately available to satisfy the requested public safety Burlington states that "[d]iligent research has shown that no suitable 500 MHz frequencies allotted to public-safety use are available in the Applicant's area."
  We note, however, that the showing required by the statute is not that no public safety frequencies are available in the applicant's preferred band, but rather that no public safety frequencies in any band are unassigned in its area.  We find that Burlington has not made such a claim nor provided any evidence that such circumstances exist.  By comparison, we note that in South Bay, the applicant submitted a study prepared by a consulting engineer that showed that all frequencies in the area were licensed, occupied or otherwise unavailable along with a letter from the Local Frequency Advisor for Southern California certifying that there were not any channels available in Southern California that could be assigned for use in the South Bay area without causing harmful interference to and/or receiving harmful interference from existing public safety users.
  The Commission concluded, after an analysis of the information submitted with the Section 337 pleading, that South Bay had shown that no other public safety spectrum was immediately available.
  The record in the present case does not support a finding that no other spectrum is immediately available to meet Burlington's public safety needs pursuant to subsection 337(c)(1)(A).  Because a party invoking Section 337 must demonstrate the existence of all five factors required under the statute, this ends our analysis and we need not review the remaining factors.  The Waiver Request must be denied.  


IV.  ORDERING CLAUSES

8.  Accordingly, IT IS ORDERED that, pursuant to Section 4(i)and 337(c) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i) and 337(c), and Section 22.621 of the Commission's Rules, 47 C.F.R. § 22.621, Burlington County's waiver request filed on November 6, 1998 is DENIED, and its associated applications, FCC File Nos. A028706 and A028707, are DISMISSED. 


9.  This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131, 0.331.







FEDERAL COMMUNICATION COMMISSIONS







Kathleen O’Brien Ham







Deputy Chief, Wireless Telecommunications Bureau
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�Waiver Request at 1.
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