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In the Matter of the Applications of 
)


)

HIGHLAND CELLULAR, INC.
)
FCC File Nos. 9604511, 9604512,


)
9604513, 9604514

to Modify Private Operational Fixed
)

Microwave Service Licenses for 
)

Station WMJ209, Flattop, West Virginia, 
)

Station WMW975, Beckley, West Virginia,
)

Station WMQ683, Sandstone, West Virginia,
)

Station WMJ208, Beckley, West Virginia
)


ORDER ON RECONSIDERATION
Adopted:  November 22, 1999
Released:  November 22, 1999 

By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

I.  INTRODUCTION

1. Highland Cellular, Inc. (Highland Cellular) seeks reconsideration of the imposition of secondary status conditions on its licenses for the above-captioned stations when Highland Cellular’s applications to modify the stations were granted.
  For the reasons set forth below, we grant the petition with respect to Station WMJ209, Flattop, West Virginia, and Station WMQ683, Sandstone, West Virginia, which were previously authorized to operate in the 2 GHz band, and deny it with respect to Station WMW975, Beckley, West Virginia, and Station WMJ208, Beckley, West Virginia, which were not previously authorized to operate in the 2 GHz band. 

II.  BACKGROUND

2. In 1993, the Commission reallocated portions of the 2 GHz band from fixed microwave service (FMS) to emerging technology (ET) services, including the personal communications services (PCS).
  To this end, the Commission adopted certain transition rules.
  First, rather than immediately clearing the 2 GHz band of the incumbent FMS users, the Commission permitted the incumbents to continue to occupy the band on a co-primary basis with the ET licensees for a significant length of time, by the end of which the incumbents were to relocate to another portion of the spectrum.
  ET licensees had the option, however, of requiring the FMS incumbents to relocate sooner if they paid the additional costs caused by the earlier relocation.
  Second, the Commission restricted the type of modifications and extensions FMS licensees could make to their 2 GHz systems and retain primary status.
  One practical effect of these rules was that incumbent FMS licensees that were authorized on a primary basis would have the costs of relocating to other bands paid for by the new ET licensees if the ET licensees forced them to relocate.  On the other hand, ET licensees were under no obligation to pay to relocate 2 GHz links that were authorized on a secondary basis.
 
3. On October 12, 1995, the Commission proposed to restrict the modifications FMS licensees could make to their stations and retain primary status.
  The Commission stated that subsequently filed applications would be granted primary status only for modifications to existing 2 GHz stations that would not add to the relocation costs of PCS licensees.
  Thus, the Commission set forth a more limited list of technical changes that would be granted primary status, and stated that any other modifications would be permitted only on a secondary basis unless the incumbent made a special showing of need to justify primary status and established that the modifications would not add to the relocation costs of PCS licensees.

4. On March 13, 1996, Highland Cellular filed the modification applications at issue for Stations WMJ209, WMW975 WMQ683, and WMJ208.
  With regard to Stations WMJ209 and WMW975, Highland Cellular sought to modify the 2 GHz path from Station WMJ209 to Station WMJ207, Prosperity, West Virginia to be received at Station WMW975, and to add a 2 GHz path from Station WMW975 back to Station WMJ209.
  With regard to Stations WMQ683 and WMJ208, Highland Cellular sought to modify the 2 GHz path from Station WMQ683 to Station WMJ209 to operate on another frequency in the 2 GHz band and to be received at Station WMJ208, and to add a 2 GHz path back to Station WMQ683 (using the frequency previously used by Station WMQ683).

5. Highland Cellular’s modification applications were granted on April 29, 1996, with a secondary status condition making operation of the modified 2 GHz paths secondary to ET licensees.  On May 9, 1996, Highland Cellular timely filed a petition for reconsideration seeking removal of the secondary status condition on the licenses for the four stations.

III.  DISCUSSION

6. At the time Highland Cellular’s modification applications were filed and granted, new 2 GHz stations were no longer being authorized on a primary basis.
  Stations WMW975 and WMJ208 were not previously authorized to operate in the 2 GHz band.  Thus, although they were existing facilities, they were not “[e]xisting 2 GHz fixed facilities,”
 so the stations did not fall within the Commission’s rules that allow licensees to make modification to existing stations and retain primary status in certain circumstances.  Rather, the stations were authorized to operate in the 2 GHz band for the first time when the modification applications were granted in 1996 and, as new 2 GHz stations, they were not entitled to be accorded primary status.  Accordingly, we deny Highland Cellular’s petition for reconsideration of the imposition of a secondary status condition on the licenses for Stations WMW975 and WMJ208.

7. With regard to Stations WMJ209 and WMQ683, we note that licensees with existing 2 GHz FMS facilities could make certain modifications to their stations and retain primary status if they made a special showing of need to justify primary status and established that the modifications would not add to the relocation costs of PCS licensees.
  Given that changing the location of the receive stations and changing frequencies are not among the limited number of technical changes that the Commission stated licensees would be permitted to make and automatically retain primary status for their 2 GHz stations, Highland Cellular must make a special showing of need to justify retaining primary status for the stations.
  We find that Highland Cellular has made such a showing.

8. Highland Cellular states that it uses its 2 GHz FMS facilities for the provision of cellular service in parts of West Virginia and Virginia, including many rural and mountainous areas in which many residents cannot be served by affordable landline telephones.
  It states that it serves approximately 1,500 to 2,000 customers who rely on Highland Cellular’s service as their only telephone service.
  Highland Cellular also states that it provides temporary service to residents when the telephone lines are down.
  Highland Cellular states that this service is particularly valuable because residents in the rural regions it serves are often isolated.
  It states that the cellular service is relayed by the point-to-point FMS facilities and is therefore necessary to the provision of its cellular service.
  Highland Cellular argues that because its service may be the only means to communicate for assistance, it is important that it be reliable.
  

9. Highland Cellular also states that it provides several types of emergency services.
  Highland Cellular states that it is the Emergency Operations Center for eight counties and, in that capacity, provides 911 service for the counties.
  Highland Cellular argues that the emergency nature of the 911 service requires immediate and clear access to the cellular telephone system and that it therefore needs primary status for the 2 GHz stations that relay the emergency 911 messages.
  Highland Cellular also states that it is called upon by state and local agencies to provide telephone services during power outages, and that it provides data transmission from ambulances to hospitals via its point-to-point microwave service.
  In both cases, Highland Cellular argues, it needs primary status for its FMS system in order to provide the service.

10. We find that Highland Cellular has shown that the 2 GHz links provided by Stations WMJ209 and WMQ683 are an integral part of the service it provides and that such service is vital to the general public welfare and safety in the geographic areas it serves.  We therefore find that it has affirmatively justified the need for primary status for the 2 GHz links at issue authorized under the licenses for Stations WMJ209 and WMQ683.  Accordingly, with respect to Stations WMJ209 and WMQ683, we grant Highland Cellular’s petition and will re-issue the licenses for those stations with primary status.

IV.  ORDERING CLAUSES

11. ACCORDINGLY, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, 47 U.S.C. §§ 154(i), 405, and Sections 1.106 and 101.69 of the Commission's Rules, 47 C.F.R. §§ 1.106, 101.69, the Petition for Reconsideration of Highland Cellular, Inc., filed on May 9, 1996, IS GRANTED IN PART AND DENIED IN PART to the extent discussed herein, and we will re-issue the license for Station WMJ209, Flattop, West Virginia, with primary status for the path to Station WMW975, and the license for Station WMQ683, Sandstone, West Virginia, with primary status for the path to Station WMJ208.

12. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131, 0.331.
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�Id.


�Id.  Highland Cellular also sought to replace Station WMQ683’s transmitter.  Id.  This is a change that Highland Cellular was permitted to make and retain primary status.  Cost Sharing NPRM, 11 FCC Rcd at 1964 ¶ 89.


�Cost Sharing NPRM, 11 FCC Rcd at 1964 ¶ 89.


�ET First Report and Order, 7 FCC Rcd at 6891 ¶ 31; see also Cost Sharing First Report and Order, 11 FCC Rcd at 8868 ¶ 88.
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