                                                    Federal Communications Commission                                     DA 99-2599


 
Before thePRIVATE 


Federal Communications Commission


Washington, D.C. 20554
In re Request of 




)







)

KARL A. RINKER



)



    d/b/a RINKER’S COMMUNICATIONS
)








)

For Declaratory Ruling    


)




ORDER 
   Adopted:  November 19, 1999
Released: November 19, 1999
By the Chief, Policy and Rules Branch, Commercial Wireless Division, Wireless Telecommunications Bureau:  


1.
The Commission has before it a request for declaratory ruling, filed on January 23, 1998, by Karl A. Rinker d/b/a Rinker’s Communications (“Rinker”), seeking a determination regarding whether increases in interference contours extending only over the Atlantic Ocean are considered minor or major modifications of a paging station license pursuant to Section 1.929(c)(1) of the Commission’s rules.
  



2.
Rinker is a 152.03 MHz CMRS licensee in the Portland, Maine area.  Rinker would like to install a base transmitter in the Portland area, which would extend its existing composite interference contour.  According to Rinker, the increase in the interference contour created by Rinker’s proposed transmitter would extend over both a portion of Maine’s coastline and the Atlantic Ocean.  Due to the current paging freeze on major modifications for paging services,
 Rinker would like its contour extension to be classified as a minor modification.


3.
Section 1.929(c)(1) provides that “any change that would increase or expand the applicant’s existing composite interference contour” is considered a major modification.  By Rinker’s own admission, its proposal would extend its existing interference contour.  Thus, according to Section 1.929(c)(1), such a filing would be considered a major modification, which is currently precluded by the paging freeze.


4.
Rinker requests that, even if its proposed modification is considered major, the Commission issue a declaratory order resolving whether the extension of an interference contour over only the Atlantic Ocean would be considered major or minor.  Because the plain language of the rule speaks directly to this issue and classifies all increases in composite contours as major filings, Rinker is effectively asking for a rule change rather than a clarification of the interpretation of a rule.  Rinker’s request is, therefore, not properly the subject of a declaratory ruling and we decline to issue one at this time.


5.
Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act, as amended,  47 U.S.C. §§ 154(i), 405, and sections .331 and 1.2 of the Commission's Rules, 47 C.F.R. §§ .331, 1.2, the request for declaratory order filed by Rinker IS DENIED.







FEDERAL COMMUNICATIONS COMMISSION







Paul D’Ari 







Chief, Policy and Rules Branch







Commercial Wireless Division







Wireless Telecommunications Bureau




�   At the time that Rinker filed this request, the relevant rule was Section 22.123(e)(3).  This regulation has been superceded by Section 1.929(c)(1).  Although the language in the current regulation is slightly different from that in the superceded regulation, these differences are immaterial to the disposition of Rinker’s request for a declaratory ruling.





�   The “paging freeze” was established by the Commission in the Paging NPRM, wherein the Commission suspended acceptance of all new and major applications for paging channels that were not received by the Commission as of February 8, 1996.  See Revision of Part 22 and Part 90 of the Commission’s Rules to Facilitate Future Development of Paging Systems, WT Docket No. 96-18, Notice of Proposed Rulemaking, 11 FCC Rcd 3108 (1996) (“Paging NPRM”).


�   The Commission would, however, consider a request for a waiver of the paging freeze if the extension of the interference contour were only over water.







