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By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

Introduction

1.
On February 24, 1997, Spectrum Resources, Inc. (Spectrum), the target licensee, filed a Petition for Reconsideration (Petition) of a decision by the Wireless Telecommunications Bureau’s Office of Operations (Office of Operations) awarding a finder’s preference to Chadmoore Communications, Inc. (Chadmoore) for Station WNZR202. 
  For the reasons that follow, we find that Chadmoore did not meet the burden of proof required of a finder.  Accordingly, we grant the Petition, set aside the finder's preference award, and reinstate the license for WNZR202.

Background

2.
On October 13, 1994, Chadmoore filed a finder’s preference request for Station WNZR202 in Memphis, Tennessee, asserting that Spectrum had not constructed its facility in a permanent manner as required.  Spectrum filed an opposition denying the allegations contained in the finder’s request. In support, Spectrum attached the declaration of a third-party independent contractor attesting to the timely construction of the station.  On January 24, 1997, the Office of Operations issued an award to Chadmoore and a notice of cancellation to Spectrum.  The Decision stated that the finder had presented prima facie evidence that the target licensee had not constructed its facility in accordance with its station authorization and was therefore in violation of Section 90.661 of the Commission’s rules, 47 C.F.R. § 90.631.  In its Petition, Spectrum argues that Station WNZR202 was constructed in compliance with its authorization.

Discussion

4.
The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...." 
   Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awards the finder a dispositive preference for the recovered frequencies. 

5. Chadmoore alleged in its finder’s preference request that Spectrum had only temporarily constructed station WNZR202 using portable antennae considerably below the required height, and that the station was never put into operation in violation of Section 90.631 of the Commission’s rules. In support of its request Chadmoore presented the declaration of John F. Peacock (Peacock declaration),
 who was, at the time, the manager of the tower at which WNZR202 was located.  The declarant asserted that the station was connected neither to electrical power nor to the supplied tower antenna because the station did not have a “duplexer, combiner, and or multicoupler.”  In its Petition, Spectrum attached the declaration of Billy Orgel,
 the independent contractor who installed the station equipment and constructed the station. Mr. Orgel declared that the station was properly constructed in accordance with the authorization.  Specifically, Mr. Orgel asserted that the station equipment was connected to electrical power and to the tower antenna using a multicoupler supplied by the contractor. Mr. Orgel also stated that he activated two mobile units to operate on the system.  

6. The only evidence presented by Chadmoore in its request consisted of an uncorroborated declaration, lacking in the requisite specificity.  The third-party declaration provided by Spectrum specifically addressed and contradicted the claims in the Chadmoore request.  In light of the credible contrary evidence provided by the target licensee, the finder’s evidence is insufficient to support the award.
  

Conclusion and Ordering Clause
7.
Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration in the above‑captioned Finder's Preference Case No. 94F481 IS GRANTED and the award of a finder’s preference request for Chadmoore is SET ASIDE.  Additionally, the license for Station WNZR202 is REINSTATED.
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�  See Letter from William J. Kellett, Esq., Office of Operations, to Marjorie K. Conner Esq., dated  January 24, 1997.


�  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991) (Finder’s Preference Report & Order). 


 


�  The Commission discontinued the Finder's Preference Program for the 800 MHz Service on December 15, 1995.  See Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rulemaking, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995) (800 MHz Report & Order). 





�  See Finders Preference Request, Exhibit 1,  Declaration of John F. Peacock, October 3, 1994.





�   See Opposition, Exhibit B,  Declaration of Billy Orgel, November 10, 1994.


� The Wireless Telecommunications Bureau’s Commercial Wireless Division sought clarification from NEXTEL (successor licensee to Spectrum) regarding actual antenna height and connections.  NEXTEL was unable to obtain a declaration from a person with actual knowledge of these matters at the time of construction.  However, we find that the lack of such a declaration is not dispositive, and that even in its absence the evidence presented by Spectrum is sufficient to rebut Chadmoore’s prima facie case. 







