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By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

1.  Introduction. On December 15, 1998, the County of Fresno, California (Fresno County) requested reconsideration of the imposition of a secondary status condition on the authorization for fixed microwave service (FMS) Stations WPJC967, Fresno, California and WNTR292, Kerman, California.
  For the reasons set forth herein, we deny the request.

2.  Background.  In 1992, the Commission reallocated portions of the 2 GHz band from FMS to emerging technology systems (ET), including the personal communications services (PCS).
  In doing so, the Commission adopted a plan intended to reaccommodate the FMS licensees in a manner that would be most advantageous for incumbent users, least disruptive to the public and most conducive to the induction of new services.
  Accordingly, first, to preserve the availability of the existing vacant 2 GHz spectrum, all new facilities in the 2 GHz band would be authorized on a secondary basis.
  Second, rather than immediately clearing the 2 GHz band of the incumbent FMS users, the Commission permitted the incumbents to continue to occupy the band on a co-primary basis with the ET licensees for a significant length of time, by the end of which the incumbents were to relocate to another portion of the spectrum.
  The Commission also provided that existing stations could make certain modifications and minor extensions and retain primary status, but major extensions or expansions would result in a station receiving secondary status unless a special showing of need was made to justify primary status.
  Third, the Commission provided ET licensees with the option of requiring the FMS incumbents to relocate sooner and paying the additional costs caused by the earlier relocation.
  One practical effect of these rules is that the incumbent FMS licensees that are authorized on a primary basis will have the cost of relocating to the other bands paid for by the new ET licensees if the ET licensees force them to relocate.  On the other hand, ET licensees are under no obligation to relocate 2 GHz links that are authorized on a secondary basis to ET systems. 

3.   On October 12, 1995, the Commission sought comment on whether it should continue to grant any 2 GHz FMS applications on a primary basis.
  The Commission stated that to the extent practicable it would continue to apply the existing rules governing primary and secondary status to pending applications, but that subsequently filed applications would be granted primary status only for modifications that would not add to the relocation costs of PCS licensees.
  Thus, the Commission set forth a limited list of technical changes that would be granted primary status, and stated that any other modifications would be permitted only on a secondary basis unless the incumbent made a special showing of need to justify primary status and established that the modifications would not add to the relocation costs of PCS licensees.

4.  On November 13, 1995, Fresno County filed an application for authorization of a new FMS station in Fresno, California.  On November 29, 1995, Fresno County filed an application to modify its license for Station WNTR292, Kerman, California, to add a path to the proposed new station.  On January 26, 1996, we authorized the new station in Fresno, under call sign WPJC967, and the proposed modifications to Station WNTR292, and issued both licenses with a secondary status condition.  Prior to this time, Station WNTR292 operated with primary status.  In January 1998, when it received its renewal notices, Fresno County noted that the stations were authorized with secondary status and contacted the Public Safety and Private Wireless Division, Licensing and Technical Analysis Branch (Branch).
  The Branch confirmed that the licenses were authorized with secondary status.
  On December 15, 1998, Fresno County requested that we review the licenses for Station WPJC967 and Station WNTR292 to determine whether the secondary condition was imposed erroneously.
  Fresno County requests that Stations WPJC967 and WNTR292 be granted primary status.
 

5.  Discussion.  Ordinarily, petitions for reconsideration of the conditional grant of a license must be filed within thirty days from the date of the Commission action.
  In this case, Fresno County filed the subject request after the thirty-day reconsideration period had expired.  In Contel Cellular of Nashville, Inc. (Contel), we found that the language placed on the licenses did not provide the petitioner with adequate notice that the licenses were granted with secondary status.
  Therefore, we reviewed the merits of Contel’s contentions even though its petition for reconsideration was filed after the thirty-day period.
  However, we conclude that Contel does not govern this case because the record reflects that Fresno had actual notice of the secondary condition no later than January 1998, and failed to file its request within thirty days thereof.  Therefore, to the extent that Fresno County’s request is a petition for reconsideration of the January 26, 1996, licensing action, it is untimely.  

6.  Moreover, even if Fresno County’s request was timely filed, it would still be denied.  Fresno County filed its applications in November 1995, after the Commission stated in the Cost Sharing NPRM that applications for new stations or major modifications would not be authorized on a primary basis.
  Therefore, Station WPJC967, which was a new station, was correctly granted with secondary status.  Likewise, the additional path of Station WNTR292 to Station WPJC967, which was a major modification of Station WNTR292, was also correctly authorized on a secondary basis. 

7.  In reviewing this matter, we nonetheless note that the condition on the license for Station WNTR292 is ambiguous as to whether it applies to both of the station’s paths, or just the path to Station WJPC967 that was added in 1996.  We hereby clarify, on our own motion, that the secondary status only applies to the new path from Station WNTR292 to Station WPJC967. We therefore will re-issue the license to clarify that the secondary condition applies only to the path from Station WNTR292 to Station WPJC967.  

8.  ACCORDINGLY, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Sections 1.106 and 101.69 of the Commission’s Rules, 47 C.F.R. §§1.106, 101.69, the petition for reconsideration filed by the County of Fresno on December 15, 1998, IS DENIED.

9.  This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131 and 0.331.        

FEDERAL COMMUNICATIONS COMMISSION

D’wana R. Terry

Chief, Public Safety and Private Wireless Division

Wireless Telecommunications Bureau
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