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MEMORANDUM OPINION AND ORDER
Adopted:  November 10, 1999
Released:   November 10, 1999
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On January 24, 1997, Mobile Relay Associates, Inc. (MRA) filed Petitions for Reconsideration (Petitions) of the dismissals of its finder’s preference requests for SMR Station KCC433 licensed to Bell Wholesale Electric and for SMR Station WNPY311 licensed to Mark Lyon.  For the reasons that follow, MRA’s Petitions for Reconsideration are denied.

II.  Background

2. On December 15, 1995 at 9:18 a.m., MRA filed the above-captioned finder’s preference requests seeking preferences for SMR Stations KCC433 and WNPY311.  On the same day, the Commission suspended the acceptance of finder’s preference requests for 800 MHz SMR channels in the 800 MHz Report and Order.
  The Office of Operations dismissed the requests because they were received the same day that the filing freeze on SMR finder’s preference requests went into effect, December 15, 1995.
  MRA asserts that because the requests were filed on December 15, 1995, it is likely that they were filed before the 800 MHz Report and Order became effective.
III.  Discussion

3. In 1991, the Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awards the finder a dispositive preference for the recovered frequencies.  
4. On the day that MRA filed the above captioned requests, the Commission implemented a freeze on the filing of finder’s preference requests.  Paragraph 416 of the Commission’s 800 MHz Report and Order states:

   It is further ordered that upon the adoption of this First Report and Order, Ninth Report and Order, and Second Further Notice of Proposed Rule Making, the Commission will no longer accept finder’s preference requests for frequencies in the 800 MHz SMR service.  This action is procedural in nature and therefore is not subject to the notice and comment and effective date requirements of the Administrative Procedure Act (APA).  See Kessler v. FCC, 326 F.2d 673 (D.C. Cir. 1963).  Furthermore, good cause exists for noncompliance with these APA requirements.  Adherence to the notice and comment and effective date requirements in this matter would be contrary to the public interest, because compliance would undercut the purposes of this action. 

The Commission ordered, as stated above, that upon adoption of the 800 MHz Report and Order it would no longer accept finder’s preference requests for the 800 MHz SMR service.
  The 800 MHz Report and Order was adopted and released on December 15, 1995.  We find that MRA’s finder’s preference requests are procedurally barred because section 1.103(a) of the Commission’s rules, which states that the effective date of any Commission action shall be the date of public notice, also provides that the Commission may, on its own motion, designate an effective date that is either earlier or later in time than the date of public notice of an action.
  In this instance, the Commission designated the date of adoption as the effective date of its action.

5. The Commission did not specify a time of day that this action was to be effective. The Commission has at times specified the exact time that procedural actions become effective.
  If the Commission had wished to designate a specific later time of day on December 15, 1995, for the freeze to become effective, it would have done so.  Instead the Commission only indicated the date of adoption.  Therefore, any request with a December 15, 1995, filing date is barred by the Commission’s direction that as of December 15, 1995, finder’s preference requests for SMR stations would not be accepted.

IV.  Ordering Clause

6. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petitions for Reconsideration in the above‑captioned Finder's Preference Cases ARE DENIED.

Federal Communications Commission

William W. Kunze

Deputy Chief, Commercial Wireless Division

Wireless Telecommunications Bureau

�  Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rule Making, PR Docket No. 93-144, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995) (rel. Dec. 15, 1995) (800 MHz Report and Order).


�  Letter from William H. Kellett, Esq., (Office of Operations), to Mark Abrams, Vice President, Mobile Relay Associates, dated December 24, 1996, regarding case no. 96F161; letter from William H. Kellett, Esq., (Office of Operations), to Mark Abrams, Vice President, Mobile Relay Associates, dated December 24, 1996, regarding case no. 96F162.


 


3  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991).   


�  See 800MHz Report and Order at 1634, ¶ 416.


�  Id. 


�  47 C.F.R. § 1.103(a).  In this case, “public notice” occurred with publication in the Federal Register on February 16, 1996.  See 61 Fed. Reg. 6212.


�  See, e.g., In the Matter of Processing of Pending Space Station Applications in the Domestic Fixed Satellite  Service, Memorandum Opinion and Order, 90 F.C.C. 2d 1, 4, ¶ 7 (rel. May 20, 1982) (order became effective at the time of adoption, 11:15 a.m. on May 18, 1982).
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