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I.  Introduction

1.  In this Memorandum Opinion and Order, we deny a request filed on November 19, 1998, by PNI Spectrum, LLC (“PNI”), to reduce or rescind the forfeiture proposed in a Notice of Apparent Liability for Forfeiture issued on October 20, 1998.
  We find that PNI failed to obtain authority from the Commission to construct and operate Stations KNKG726, KNLW201, and KNLW202 in the above-captioned thirteen locations, in violation of Section 301 of the Communications Act of 1934, as amended,
 and Section 22.3 of the Commission’s Rules. 
  We conclude that PNI is liable for a forfeiture in the amount of $78,000.

II.  Background

2.  On February 7, 1996, Preferred Networks, Inc. (“Preferred”), then the licensee of Station KNKG726, filed three applications on FCC Forms 600 with the Commission.  The applications requested authority to expand existing service over Station KNKG726 to three additional locations in Florida -- Winter Haven, Pinellas Park and Haines City.  Similarly, on June 10, 1996, Preferred filed three more FCC Forms 600 to expand service over Station KNKG726 at three additional locations in Florida -- Daytona Beach, Ferndale, and Lakeland. On July 15, 1996, Preferred filed two FCC Forms 600 to construct new stations in Barberville, Florida (Station KNLW201), and Umatilla, Florida (Station KNLW202).

3.  In September 1996, Preferred filed a pro forma assignment application, requesting assignment of its licenses from Preferred to PNI, a subsidiary of Preferred.  On October 18, 1996, the Commission granted the assignment application.  Assuming that the Commission had also granted the pending FCC Forms 600 when it granted the assignment application, PNI constructed and commenced operation at the new sites.
  Between January and May 1997, PNI constructed and began operating an additional five fill-in facilities relating to the sites sought by Preferred in its February 7, 1996, filings.  On February 12, 1998, during a routine review of its authorizations, PNI discovered that it did not have Commission authority to operate at the thirteen locations.
  It ceased operations at these thirteen locations that day.
  On October 20, 1998, the Wireless Telecommunications Bureau issued the referenced NAL against PNI in the amount of $78,000.  The NAL found that PNI had apparently violated Section 301 of the Act and Section 22.3 of the Commission’s Rules by operating at the 13 locations without authority. Thereafter, on November 19, 1998, PNI filed a Petition for Remission or Mitigation of Forfeiture (“Response”). 

III.  Discussion


4.  In its Response, PNI does not dispute that it impermissibly operated the facilities in question, in violation of the Act and of the Commission’s Rules.  Rather, it argues that its violations were not willful.  In support, PNI states that “its violations resulted from an unintentional misunderstanding” that the grant of the assignment application also conferred authority to construct and operate the facilities proposed in the station license applications.
 According to PNI, the misunderstanding arose because it had no knowledge of any competing applications; no petitions to deny the applications were filed; it received no complaints of interference; and it was reasonable for PNI to expect that the pending FCC Forms 600 would be granted along with the grant of the assignment application. PNI further argues that because the violations arose out of one misunderstanding, “the nature of its error is singular even though more than one facility was involved.”
  Finally, PNI argues that the proposed forfeiture amount of $78,000 should be reduced or rescinded because PNI voluntarily disclosed its violations to the Commission;
 PNI has suffered a significant loss as a result of its error;
 and PNI has a record of compliance before the Commission.
  

5.  We do not find a basis for reducing or rescinding PNI’s forfeiture liability because of its claimed misunderstanding about the scope of the Commission action granting the assignment application. Section 503(b) of the Act
 and Section 1.80(a) of the Commission's Rules
 state that a licensee that willfully or repeatedly fails to comply with any provisions of the Communications Act or the Commission's Rules, or fails to comply substantially with the terms and conditions of any license, shall be liable for a forfeiture penalty.  For purposes of Section 503(b), the term "willful" means that the violator knew it was taking the action in question, irrespective of any intent to violate the Commission's rules.
  In the instant case, there is no question that PNI constructed and commenced service on the 13 stations without Commission authorization. In doing so, notwithstanding any claimed misunderstanding, PNI willfully violated Section 301 of the Act
 and Section 22.3
 of the Commission’s Rules. There also is no merit to PNI’s claim that the violations were not repeated.  A violation is repeated if it occurs more than once.
  We find in the instant case that the PNI violation was a continuing violation of Section 301 of the Act and of Section 22.3 of the Commission’s Rules each day that it operated each of the 13 stations without Commission authority.

6. We also reject PNI’s argument that the forfeiture should be reduced because the violations collectively arose from a single event. This argument is similar to one advanced in Courtesy Communications.
  Therein, the licensee asserted that its failure to file a FCC Form 489 for each of several frequencies should be treated as a single infraction rather than three separate violations. The Commission disagreed, stating that it has “consistently held that each transmitter provides an authorized service, and therefore, notification is required for each.”
 A similar result should obtain with respect to PNI.  PNI was required to obtain a separate authorization for each of its 13 facilities before placing them into service.  In failing to do so, PNI committed 13 separate violations. 


7.  We also reject PNI’s claim that its forfeiture liability should be further reduced because PNI voluntarily disclosed its misconduct to the Commission.  PNI concedes that in proposing a forfeiture of $78,000, the NAL considered PNI’s voluntary disclosure of its violations.  PNI faults the NAL, however, for failing to reduce the proposed forfeiture by the exact same percentage that was applied in the case of Afton Communications Corp.
 In establishing a forfeiture amount, the Commission takes into consideration the existence of many factors, one of which is whether the licensee in question has voluntarily disclosed its derelictions. There is no exacting formula for reducing a proposed forfeiture amount on the basis of a single mitigating factor, and we reject PNI’s suggestion that a final forfeiture amount should be the product of some mathematically precise equation.  We note that there are significant differences between the Afton case and the instant one, not the least of which are the nature and duration of the violations in question.  While Afton involved a failure to file a particular form, PNI’s violations involved the unauthorized operation of multiple facilities.  Furthermore, while the duration of the violation in Afton lasted a matter of days, the violations committed by PNI lasted more than a year.  In the final analysis, we find no basis for further reducing the proposed forfeiture amount because of PNI’s voluntary disclosure. 


8.  PNI also appears to argue an inability to pay the proposed forfeiture because its “corporate parent invested more than $1.1 million in the expansion of its Florida 931.2625 MHz paging system . . . [which] was forfeited when PNI removed [from service] the mistakenly installed facilities from service.”
  In this regard, PNI maintains that its corporate parent, Preferred, had gross revenues from one-way paging of $12.5 million for the period ending December 31, 1997, with a consolidated loss of $20 million,
 and the losses that it has incurred already constitute a meaningful sanction.
  In the case of PJB Communications of Virginia, the Commission stated “[i]n general, a licensee’s gross revenues are the best indicator of its ability to pay a forfeiture.  . . .  If gross revenues are sufficiently great, however, the mere fact that a business is operating at a loss does not by itself mean that it cannot afford to pay a forfeiture.” 
  After taking into account PNI’s gross revenues, we reject PNI’s argument that its forfeiture should be reduced or rescinded.   

9.  Finally, we find no basis for reducing or rescinding PNI’s forfeiture liability because of its claimed record of compliance before the Commission.  PNI states in its Response that until the instant violations, “its Part 22 paging systems were in complete compliance with Commission regulations.”
 PNI provides no information whatsoever concerning the length of time during which it has operated as a licensee without any infractions.  Absent such information, PNI’s claim that it is entitled to a reduction or rescission of its forfeiture for its past record of compliance cannot be considered as a mitigating factor.

IV. Conclusion and Ordering Clauses

10.  In sum, we reject PNI’s request for reduction or rescission of the forfeiture in this case. Section 503 of the Act requires the Commission to consider "the nature, circumstances, extent and gravity of the violation, and with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other such matters as justice may require."
  In this case, we have taken into consideration all of the factors required by Section 503(b)(2)(D) of the Act,
 as well as the arguments advanced by PNI in its Response.  We conclude that PNI is liable for a forfeiture of $78,000 as proposed in the NAL.

11.  ACCORDINGLY, IT IS ORDERED, pursuant to Section 503(b) of the Communications Act of 1934, as amended,
 and Section 1.80 of the Commission’s Rules,
 PNI SHALL FORFEIT to the United States the sum of seventy-eight thousand dollars ($78,000) for willfully and repeatedly violating Section 301 of the Communications Act of 1934, as amended,
 and Section 22.3 of the Commission’s Rules.

12.  A copy of this Notice shall be sent, by Certified Mail/Return Receipt Requested, to Mark R. Jones, General Counsel, PNI Spectrum, LLC, 850 Center Way, Norcross Georgia 3007, and Elizabeth R. Sachs, Esq., Lukas, Nace, Gutierrez & Sachs, Chartered 1111 19th Street, N.W., Suite 1200, Washington, D.C. 20036.
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