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MEMORANDUM OPINION AND ORDER
   Adopted:  October 14, 1999
Released:  October 14, 1999
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On January 30, 1994, the National Science and Technology Network, Inc. (National), the finder, filed a petition for reconsideration (Petition)
 of a decision by the Wireless Telecommunications Bureau’s Office of Operations denying its request for a finder’s preference against Station WIL775.
   For the reasons discussed below, National’s petition for reconsideration is denied.

II.  Background

2. On December 29, 1994, National filed a finder’s preference request for Station WIL775.
 As noted above, the Bureau’s Office of Operations denied National’s finder’s preference request on January 2, 1997.  The Office of Operations held that National did not present prima facie evidence that the target licensee violated the Commission’s rules.  The Decision pointed out that National did not provide information regarding the duration, frequency, and the monitoring methodology used.  In its Petition, National argues that it did present a prima facia case.
  In opposition, James L. Crawford d/b/a Wavelink JLC Communications Sites (Crawford), contends that National’s monitoring did not demonstrate that StationWIL775 had discontinued operations for twelve months.

III.  Discussion

3. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awards the finder a dispositive preference for the recovered frequencies.
4. The finder has the burden of proof to demonstrate that the licensee violated our rules relating to construction, placement in operation, or continuance of operation.  Having reviewed all the evidence presented, we find that National has failed to meet its burden.  The Commission has specifically held that evidence of sporadic monitoring by itself is insufficient and does not conclusively demonstrate that a station has permanently discontinued operation.
  Accordingly, we find that National’s request, which contains general and conclusory statements, does not state a  prima facie violation of section 90.157 of the Commission’s rules.  See 47 C.F.R. § 90.157.

IV.  Ordering Clauses

5. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission’s rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration requested by the National Science and Technology Network, Inc. is DENIED.  
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�  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991). 


 


� See Cellular Design Corporation, Memorandum Opinion and Order, FCC 99-161, at para. 6 (rel. July 9, 1999).







