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APPENDIX C
I.  INTRODUCTION

1.  In this Order, we consider applications filed by LMR Systems, Inc. (LMR) for Specialized Mobile Radio (SMR) and non-SMR channels relating to a proposed Airport Specialized Mobile Radio (AIRSMR) communications system.
  Before us are a total of seventeen applications relating to the AIRSMR system: four applications for Industrial/Land Transportation (I/LT) 
 channels,  one application for Business Radio channels,
 five applications for both I/LT and Business channels, six applications for SMR channels
 and one application for General Category
 Private Land Mobile Radio (PLMR) channels.  In conjunction with the filing of the applications, LMR filed a request seeking waiver of certain Commission Rules.
  During the pendancy of this matter, LMR has amended its applications and modified its waiver request.
  Additionally, on May 30, 1996, LMR withdrew Waiver II.  For the reasons discussed below, we approve the withdrawal of Waiver II and dismiss the amended applications as defective pursuant to Section 1.934(d)(2) of the Commission's Rules.

II.  BACKGROUND
2.  On June 23, 1992, LMR filed seventeen applications for various 800 MHz and 900 MHz PLMR, SMR and General Category channels for use in its proposed AIRSMR system.  LMR contemporaneously filed a waiver request of Sections 90.175,
 90.603,
 90.615,
 90.621(a)
 and (b),
 and 90.631(b),
 (e)
 and (f)
 of the Commission’s Rules to establish its AIRSMR system.
  Between July 8, 1992 and August 7, 1992, numerous licensees filed pleadings opposing LMR’s applications and Waiver Request.
  Between September 25, 1992 and February 8, 1993, LMR amended its applications.
  On January 14, 1993, in reply to the pleadings filed against its applications and waiver request, LMR submitted Waiver II.  In Waiver II, LMR explained that it chose to re-engineer its system to utilize (with only one exception) channels in the 900 MHz band from unassigned channels in the SMR, Industrial/Land Transportation or Business Pools.
  Additionally, LMR submitted applications for the frequencies included in its amended proposal to the Industrial Telecommunications Association (ITA) and the Personal Communications Industry Association (PCIA) for frequency coordination.
  As a result, LMR decided not to pursue a waiver of Section 90.175 of the Commission’s Rules.
  In light of the changes to its system proposal, LMR asserted that only waivers for Sections 90.615, 90.617, 90.621(h), and 90.631(e) and (f) of the Commission’s Rules were necessary to operate its system.
  Thus, instead of requesting waivers of eight of the Commission’s Rules, LMR now only sought waivers of five rule sections.


3.  On August 1, 1994, LMR proposed accepting a conditional grant of its licenses.
  LMR proposed two conditions on any licenses granted pursuant to a waiver of Sections 90.615, 90.617 and 90.621 of the Commission’s Rules.
  First, LMR proposed to accept a condition that its AIRSMR system would be designed to operate at a maximum service area radius of ten miles and would also meet the height and power limits for the area radius as prescribed by the Commission’s Rules.
  Second, LMR proposed to restrict the AIRSMR systems to use by subscribers with businesses associated with the operation of the airport facilities, and then only for communications associated with those airport-related businesses.


4.  On August 3, 1995, LMR urged the Wireless Telecommunications Bureau (WTB or Bureau) to consider several points as it reviewed LMR’s amended applications and Waiver II.
  First, LMR indicated that important public safety considerations weighed in favor of granting the applications and its waiver.
  Second, LMR asserted that no effective competitive alternative exists to LMR’s AIRSMR system.
  Third, LMR contended that the competitive bidding process is not appropriate for accommodation of LMR’s proposal.
 Fourth, LMR contended that the Bureau should support small businesses such as LMR.
  Finally, LMR asserted that the Bureau should process LMR’s amended applications and Waiver II under the Commission’s Rules which were effective in 1992, when LMR filed its original applications.


5.  Since 1995, the Commission has awarded 900 MHz SMR Major Trading Area (MTA) licenses by competitive bidding.  The Commission established October 26, 1995, as the date for applicants to file their FCC Form 175 (short form) to participate in the auction of 900 MHz SMR MTA licenses.
   The auction of the 900 MHz SMR MTA licenses was held from December 5, 1995 to April 15, 1996.


6.  LMR supplemented its waiver request on February 20, 1996.
  LMR requested that to the extent we could not grant its rule waiver request, we should grant the underlying applications for trunked 900 MHz SMR frequencies under the existing Commission’s Rules.
  In addition, LMR asserted that it has a right, based upon the long pendancy of these applications, to be protected as an incumbent 900 MHz SMR licensee.
 On April 15, 1996, the Commission announced the winning bidders in the auction of the 900 MHz SMR MTA licenses.  LMR did not participate in the auction of these licenses.  On May 6, 1996, the Commission accepted 900 MHz SMR MTA long-form (FCC Form 600) applications for filing which were submitted by the winning bidders.


7.  On May 30, 1996, LMR withdrew its waiver request.
  LMR asserted that all of its pending applications could be granted under the Commission’s Rules without any waivers.
  Specifically, LMR averred that the I/LT channels would be used only by eligible persons and for purposes consistent with the I/LT eligibility criteria.
  LMR also argued that it should be able to charge these eligible end users a reasonable fee for the use of LMR-installed or contracted equipment.
  LMR argued that the end users will be eligible under Sections 90.59 and 90.73 of the Commission's Rules.
  Further, LMR contended that it too should be considered eligible to hold these authorizations because it will not engage in any activity other than the "promotion and operation" of the AIRSMR system.
  LMR anticipated that its system would be used to coordinate "airport transportation vehicles, safety and service personnel."
  In a prior AIRSMR proposal, LMR envisioned that its system would be used by numerous end users including airlines, airport authorities, airline support facilities, baggage handlers, caterers, maintenance organizations, freight and cargo firms, hotels, car rental companies, and ground transportation services, etc.
  Thus far, LMR has not provided a list, nor otherwise identified, any of the prospective end users of its AIRSMR system.  LMR also stated that the SMR channels would be restricted to eligible users and that it would undertake to construct these stations within the twelve-month construction period authorized under the Commission’s Rules.


8.  On June 28, 1996, the Commission announced that it was prepared to award the 900 MHz SMR MTA licenses.
  Between August 12, 1996 and October 16, 1996, the majority of the 900 MHz SMR MTA licenses were awarded.
  On August 13, 1996, Geotek requested that we dismiss LMR's applications for those 900 MHz SMR channels that Geotek had won by participating in the 900 MHz SMR MTA auction.
  Specifically, Geotek requested the dismissal of LMR’s New York (Newark Airport), Chicago and Dallas applications.
  On August 16, 1996, LMR responded to the Geotek Letter, arguing that the LMR 900 MHz applications should be granted, and Geotek should provide interference protection to LMR.
 Moreover, LMR argued that the aforementioned 900 MHz SMR applications and requested interference protection should be granted because its applications for these channels were properly filed in accordance with the Commission’s Rules in effect before the 900 MHz SMR MTA auction.


9.  On August 20, 1996, in response to LMR’s May 30th Letter withdrawing Waiver II, ITA opined that grant of LMR’s applications would require a waiver of Section 90.179 of the Commission’s Rules if the applications were viewed as a “for-profit” service.
  ITA further opined, that if LMR were to operate the proposed system as a non-profit cooperative, then waiver of the eligibility rules would be required.
  On September 6, 1996, LMR responded to ITA’s letter by noting that ITA coordinated the very applications that were the subject of ITA’s August 20th Letter and that LMR selected its frequencies with assistance from ITA.
  LMR further stated that whether the grant of the applications should be accompanied by a waiver request was a matter left to the discretion or interpretation of the Commission, but that ITA’s decision to coordinate the applications should not be altered.
 LMR further responded to ITA’s letter by stating that the May 30th Letter was only a “suggestion” and that it would be willing to accept a grant of its applications with or without rule waivers.


10.  On September 10, 1996, Fleet Talk, Inc. (Fleet Talk), as the winning bidder of 900 MHz SMR Block T in the Philadelphia, Pennsylvania MTA, requested the dismissal with prejudice of LMR’s Philadelphia application.
  Fleet Talk asserted that LMR’s Philadelphia application was untimely filed and should be dismissed.
  On September 17, 1996, LMR replied to Fleet Talk’s letter by asserting that: (a) LMR’s waiver request was still pending before the Commission; (b) LMR’s applications were coordinated properly; (c) Fleet Talk does not have standing to contest the Business Radio and I/LT channels; and (d) the non-commercial frequencies can be granted even if the commercial frequencies cannot be granted.


11.  On November 20, 1996, Cellular Design Corporation (CDC) requested that we deny two applications in the New York area.
  CDC alleged a violation of the Commission’s co-channel separation rule and frequency coordination rule by LMR.
  LMR responded to the CDC letter by maintaining that ITA and PCIA coordinated the applications and that its applications comply with the co-channel separation rule.


12.  On June 23, 1997, Jersey Central Power and Light Company (JCP&L) filed a Petition to Deny LMR’s La Guardia application.  JCP&L asserted that a grant of LMR’s La Guardia application would cause interference to JCP&L’s transmitter site at Navesink, New Jersey because LMR’s proposed station is 27.1 miles from the Navesink transmitter site.
  JCP&L also noted that LMR filed its application after the close of the filing window for 900 MHz SMR channels.
  On July 3, 1997, LMR responded to JCPL’s petition by asserting that petitions may not be filed against the subject application because the application is for a PLMR license.
  In addition, LMR repeated its earlier argument that its application is entitled to interference protection.


13.  On January 15, 1998, Lone Star Radio, Inc. (Lone Star) requested that we deny LMR’s Los Angeles (LA) International Airport application.
  Lone Star opposed LMR’s LA application on the basis that LMR did not justify the use of I/LT channels for a commercial purpose, LMR’s engineering analysis does not conform to acceptable standards, and LMR’s system would endanger rather than serve public safety entities.
  LMR responded that its applications comport with the Commission’s Rules and policies, it used a Commission-approved propagation model to calculate interference protection for the LA system, and its system will serve public safety entities.


III.  DISCUSSION


A.
May 30th Waiver Withdrawal Letter

 
14.  As noted previously, on May 30, 1996, LMR notified the Bureau that it was withdrawing Waiver II.
  Regardless of LMR’s subsequent characterization of the statements regarding the withdrawal of Waiver II,
 we find that LMR did in fact withdraw Waiver II.  Further, we approve the withdrawal of Waiver II and consider the justification provided in LMR’s May 30th Letter as we review the amended applications.  In spite of LMR’s suggestion to the contrary,
 LMR did not request reinstatement of Waiver II, nor did LMR submit another waiver request.  Accordingly, LMR no longer has a waiver request pending before the Commission for consideration in this matter.


B.
Rules Governing 800 and 900 MHz Licensing

15.  Because LMR has applied for three different types of channels, we must examine whether each application is acceptable for filing according to the Commission's Rules that apply to the particular application.  Subpart S of Part 90 governs the use and licensing of the 800 and 900 MHz band.
 The channels of this band may be used for public safety, business, and industrial/land transportation communication systems, collectively referred to herein as non-SMR channels or PLMR, for internal communications or to provide service to others, on a not-for-profit basis.
  Additionally, certain channels in the 800 and 900 MHz bands may be used to establish SMR service which provides land mobile communication on a commercial, “for-profit” basis.


C.
Industrial/Land Transportation and Business Channel Licensing


16.  In the May 30th Letter, LMR proposed to use I/LT and Business channels to manage and operate the AIRSMR systems for airport eligible end users only in accordance with Section 90.179 of the Commission’s Rules.
  LMR avers that it will charge these end users a reasonable fee for the use of LMR-installed or contracted equipment.  LMR proposes to operate a not-for-profit shared use system.  Section 90.179 of the Commission's Rules provides criteria for not for profit shared use systems in the 800 MHz and 900 MHz bands.
  Specifically, Section 90.179(b) of the Commission’s Rules provides that “ . . . licensees of radio stations authorized under this rule part may share the use of their facilities . . .”
  Because LMR proposes to operate a not-for-profit shared use system, we must examine its application to ensure it complies with the Commission’s “not-for-profit” criteria.


17.  The Commission previously determined that where a system is used only to serve the licensee's internal communications requirements rather than offered with the intent of receiving compensation, the licensee’s service is not considered to be "for profit."
  Similarly, the Commission recognized that legitimate cost-sharing arrangements that allow radio users to combine resources to meet compatible needs for specialized internal communications facilities are not "for profit."
  However, the Commission indicated that "it was not Congress's intent, nor is it ours, to allow licensees to enter into sham 'not-for-profit' arrangements in an effort to disguise essentially for profit activity."
 Specifically, the Commission decided that "for profit" should be interpreted to include any mobile service that is provided with the intent of receiving compensation or monetary gain.


18.  When reviewing the not-for-profit component of Section 90.179 of the Commission's Rules, examination of motive is beneficial to evaluate the applicant's intent to receive monetary gain.
  In its initial application, LMR sought waiver of the Commission’s Rules to permit commercial, “for profit” use.
  While LMR has withdrawn all its waivers, the initial waiver request sheds light on the intent of LMR.
  Although, LMR acknowledged the option of operating its AIRSMR system on a not-for-profit, cost-shared basis, LMR concluded that " . . . because of the cumbersome administrative paperwork required for such systems, such an arrangement . . . would not be feasible”.  LMR has not suggested why operating its AIRSMR as a not-for-profit, cost-shared system that was once deemed unfeasible is now an acceptable manner of operation.
  However, LMR explained that it applied for the use of Business and I/LT spectrum because of the scarcity of the more appropriate 900 MHz SMR spectrum.
  This explanation, however, does not support LMR's later claim to operate a not-for-profit, cost-shared system.
  Accordingly, we find that LMR’s applications for Business and I/LT channels are defective because they do not comply with the not-for-profit component of Section 90.179.


19.  Moreover, examination of Section 90.179 shows that LMR must also satisfy the cost-shared element before it may operate its AIRSMR on these channels.  Cost-sharing arrangements are beneficial because they allow radio users to combine resources to meet compatible needs for specialized internal communications facilities.
  To ensure that only legitimate cost-sharing arrangements are treated as not-for-profit, the [applicant] must identify all parties to the cost sharing arrangements and document the cost sharing arrangements by a written agreement in the [applicant]’s records.
  This written agreement must state (a) the method of operation, (b) the components of the system which are covered by the sharing arrangements, (c) the method by which costs are to be apportioned, and (d) acknowledgement that all shared transmitter use must be subject to the licensee’s control.
  By meeting these requirements, an applicant will be deemed to be operating a not-for-profit system and will be presumptively classified as PMRS.


20.  The record offered by LMR does not identify particular shared system participants.  Instead, LMR " . . . anticipates that each AIRSMR system will ultimately have 1,000 to 2,000 mobile/portable units operating on it . . . ."
  The LMR AIRSMR proposal suggests it will also serve an " . . . anticipated migration of current users from . . ." below 800 MHz.
  LMR’s failure to identify and disclose particular shared system participants is one more factor indicating that LMR has failed to demonstrate sufficiently that its system would constitute a bona fide not-for-profit, cost-shared system.
  Identifiable participants with existing communications needs are one of the characteristics of a not-for-profit, cost-shared system.
  Furthermore, LMR, in its May 30th Letter, purports to restrict its activity to promotion . . . of the AIRSMR system.
  The Commission has established that 900 MHz I/LT and Business licensees do not compete for customers and should only apply for enough channels to satisfy their actual needs.
  Such promotion activities appear to further illustrate AIRSMR's kinship to a commercial, for profit system rather than a not-for-profit, cost-shared system. 


21.  Contrary to LMR's assertion that there was a vast need for the AIRSMR system, parties opposing the applications have noted the existence of trunked 800 MHz systems licensed for airport vicinity use at fourteen of the airports that LMR seeks to provide service.
  The Commission’s database shows that Aeronautical Radio, Inc. (ARINC), a communications service company that is a cooperative venture of the various airlines, has 4980 site licenses for aeronautical en route stations.
  Mobile Dispatch et. al. asserts that the trunked 800 MHz systems operated at the airports by ARINC provide the exact same services described in LMR’s request.
  It further maintains that LMR failed to show that the ARINC systems are operating at full capacity and that additional users are unable to obtain service.


22.  Finally, LMR cites Landes,
 as an example of a similar arrangement authorized by the Commission.  We disagree.  In Landes, John Landes was the licensee of a medical paging system.  All the users of the Landes system were separately eligible in the Special Emergency Radio Service for individual licensing in their own right.  MRS, a radio common carrier licensee, provided the Landes system’s users with control point supervision, transmitting and ancillary equipment, and paging receivers.  Users, however, paid MRS a fee of $17 per month for paging receivers and service.  The Commission stated that no common carrier service is involved when equipment suppliers rent or lease a radio facility, such as a community repeater to a group of Commission licensees for joint use.
  Although LMR likens its proposal to the Landes shared system LMR has a different arrangement for its shared system.  Under LMR’s proposal, LMR not only wants to be the licensee of the private system, but LMR wants to provide the equipment and service to entities that would be eligible to be a licensee as well.  Clearly, in Landes, these functions were performed by separate entities.  Clearly, LMR’s proposal is distinguishable from Landes.


23.  Based on the record in this proceeding, we conclude that LMR’s AIRSMR applications seeking to use Business and I/LT channels do not meet the requirements of a cost shared system.  Consequently, LMR’s applications to use I/LT and Business channels must be dismissed as defective because they neither comply with the non-profit element nor the cost-shared element of Section 90.179 of the Commission’s Rules.  



2.
900 MHz SMR Eligibility and Licensing

24.  On September 19, 1986, the Commission allocated 399 channel pairs in the 896-901 MHz and 935-940 MHz bands for use by the PLMR services.
  The Commission divided the spectrum into three pools: (a) 200 channel pairs for the SMR Service; (b) 100 channel pairs for the Business Radio Service; and (c) 99 channel pairs for I/LT Services.
  The Commission also determined that applications for the new channels would be accepted pursuant to procedures announced in a subsequent public notice.


25.  On November 4, 1986, the Commission released the public notice delineating the application procedures for these channels.
  The Application Procedures PN stated that "[a]pplications for these non-SMR facilities will be granted on a first-come, first-served basis."
  However, applications for the SMR facilities would be considered for a "Designated Filing Area" (DFA) if the applications were filed during one of the four filing windows announced in the Application Procedures PN.
 


26.  To expedite service in major markets where demand for SMR service was greatest, the Commission used a two-phase licensing process.  In Phase I, licenses were assigned in forty-six DFAs comprised of the top 50 markets.
  Following Phase I, the Commission envisioned licensing facilities in areas outside of these markets in Phase II.
  However, licensing outside the DFAs was frozen after 1986, when the Commission opened its filing window for the DFAs.
 


27.  In 1989, the Commission proposed to begin Phase II licensing of 900 MHz SMR facilities nationwide.
  The NPRM contained proposals intended to add flexibility to 900 MHz SMR systems.  The Commission continued its freeze on licensing outside the DFAs during the pendancy of the rulemaking, but did license 900 MHz SMR providers on a secondary basis
 outside their DFAs to meet the growing demand for regional service.  


28.  LMR argues that the Commission Rules in effect when its applications were filed, rather than the Commission's current rules, determine whether LMR's SMR applications were properly filed.
 We need not decide this question because LMR's 900 MHz SMR applications were improperly filed regardless of whether we apply the 1992 Rules or the current Rules.  In 1986, the Commission established procedures for filing 900 MHz SMR applications.
  The Commission established specific filing windows during which 900 MHz SMR applications were to be accepted.  After the filing windows closed no additional applications were accepted.
  LMR seeks to serve locations for which the established filing windows for submitting applications were between December 8, 1986 through December 12, 1986 and January 26, 1987 through January 30, 1987 (the first and second filing windows).  However, LMR's 900 MHz SMR applications were filed over five years after these windows closed.
  Indeed, LMR recognized that its applications for 900 MHz SMR licenses were not filed within the filing windows during which the Commission accepted such applications.  When filing its original license applications, LMR asked the Commission to waive its restrictions on the use of non-SMR channels because LMR failed to apply for 900 MHz SMR channels during the Commission's filing windows.
  Therefore, they were not timely filed under the Commission's Rules in effect in 1992.


29.  Moreover, LMR's 900 MHz SMR applications must also be dismissed because they were not filed in accordance with the current Commission’s Rules.   Since 1995, the Commission has awarded 900 MHz SMR mutually exclusive applications through competitive bidding.
  As a result, applicants seeking to obtain 900 MHz SMR licenses were required to submit an FCC Form 175 (short-form) application (short-form) to participate in the competitive bidding after the Bureau released a public notice announcing the availability of 900 MHz SMR licenses.
  On October 26, 1995, the Bureau accepted short-form applications from 900 MHz SMR applicants.  LMR did not submit a short-form application for the 900 MHz SMR auction.  On April 15, 1996, the Commission announced the winning bidders in the auction of 900 MHz SMR Major Trading Areas. Through competitive bidding, the remaining 900 MHz SMR channels were awarded to winning bidders, such as Geotek and Fleet Talk.
  Because LMR failed to file a short-form as required by Section 90.806 of the Commission’s Rules, LMR was not eligible to participate in the auction for 900 MHz SMR MTA licenses in the locations where it sought to provide service.  Accordingly, LMR’s applications were not timely filed in accordance with the Commission’s Rules.  Thus, we dismiss the LMR applications for 900 MHz SMR channels on the basis that they are defective.



3.
General Category Channel Eligibility and Licensing

30.  The General Category channels were authorized for conventional or trunked use to all categories of eligible users in the 800 MHz band
 (emphasis added).  However, General Category channels may be used for trunked systems in a limited number of situations.  The first situation is when a licensee who is authorized to operate  in  a  conventional  mode chooses to convert  to  a  trunked system.
 The second situation allows a licensee of a conventional mode channel to combine with other conventional mode channel licensees to create a trunked system.
  The final situation occurs when a licensee wants to use intercategory sharing to incorporate a General Category channel in a trunked system.
  The Commission's Rules did not permit General Category channel use in new trunked systems except when the channel was proposed for intercategory sharing.
  Intercategory sharing is prohibited for these channels.
 Because LMR submitted an application for a new channel and is not seeking to convert or combine an existing conventional channel into a trunked system, the application must be dismissed in accordance with the Commission Rules.


IV.  CONCLUSION

31.  Because LMR failed to provide sufficient assurance that it will, in fact, operate on a not-for-profit, cost-shared basis, LMR is not eligible to use I/LT and Business channels in accordance with Section 90.179 of the Commission's Rules.  Additionally, LMR failed to apply for the SMR channels when the filing windows were open.  Finally, LMR’s request to use a General Category channel in a trunked system violates Section 90.615(b) of the Commission’s Rules.  Consequently, LMR's applications for I/LT, Business, SMR and General Category frequencies must be dismissed as defective in accordance with Section 1.934 of the Commission’s Rules.

V.  ORDERING CLAUSES

32.  IT IS ORDERED, in accordance with Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i) and Section 1.934(d) of the Commission’s Rules, 47 C.F.R. § 1.934(d), the amended applications for Industrial/Land Transportation channels filed by LMR Systems Inc. on September 25, 1992 and October 2, 1992, respectively and identified in Appendix A ARE DISMISSED as defective.


33.  IT IS ORDERED, in accordance with Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i) and Section 1.934(d) of the Commission’s Rules, 47 C.F.R. § 1.934(d), the amended applications for Industrial/Land Transportation and Business channels filed by LMR Systems Inc. on December 1, 1992, and identified in Appendix A ARE DISMISSED as defective.


34.  IT IS ORDERED, in accordance with Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i) and Section 1.934(d) of the Commission’s Rules, 47 C.F.R. § 1.934(d), the amended application for Business channels filed by LMR Systems Inc. on October 2, 1992, and identified in Appendix A ARE DISMISSED as defective.


35.  IT IS FURTHER ORDERED, in accordance with Sections 4(i) and 308 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i); 308; and Section 1.934(d) of the Commission’s Rules, 47 C.F.R. § 1.934, the amended applications for Specialized Mobile Radio channels filed by LMR Systems Inc. on September 25, 1992, October 5, 1992, October 21, 1992 and February 8, 1993, respectively and identified in Appendix B ARE DISMISSED as defective.


36.  IT IS FURTHER ORDERED, in accordance with Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i) and Section 1.934(d) of the Commission’s Rules, 47 C.F.R. § 1.934(d) the amended application for General Category channels filed by LMR Systems Inc. on October 1, 1992 and identified in Appendix C IS DISMISSED as defective.


37.  IT IS FURTHER ORDERED in accordance with Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), the withdrawal of the waiver request filed by LMR Systems Inc. on May 30, 1996 IS APPROVED.


38.  This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131 and 0.331.







FEDERAL COMMUNICATIONS COMMISSION







D'wana R. Terry







Chief, Public Safety and Private Wireless Division







Wireless Telecommunications Bureau

APPENDIX A

900 MHZ I/LT AMENDED APPLICATIONS
Application No.

Date Filed


Location

592683


October 2, 1992


Los Angeles International Airport

592697


September 25, 1992

Washington National Airport

592698


September 25, 1992

Dulles International Airport

592687 


September 25, 1992

Logan International Airport

900 MHZ BUSINESS AMENDED APPLICATION
Application No.

Date Filed


Location

592684 


October 2, 1992


Los Angeles International Airport

900 MHZ I/LT AND BUSINESS AMENDED APPLICATIONS
Application No.

Date Filed


Location
592691 


December 1, 1992

Miami International Airport

592693


December 1, 1992

Orlando Airport

592694


December 1, 1992

LaGuardia Airport

592695


December 1, 1992

JFK International Airport

592696


December 1, 1992

Baltimore Washington International Airport


APPENDIX B

900 MHZ SMR APPLICATIONS

Application No.

Date Filed 


Location






592686 


February 8, 1993


Houston Airport

592688 


September 25, 1992

Philadelphia Int’l Airport

592689 


October 5, 1992


Newark Airport

592690


October 21, 1992


Chicago O'Hare Airport

592692 


September 25, 1992

Atlanta Int’l Airport

592699 


September 25, 1992

Dallas/Ft. Worth Airport
APPENDIX C

800 MHZ GENERAL CATEGORY APPLICATION

Application No.

Date Filed


Location





592685


October 1, 1992


San Francisco International Airport




     �LMR has referred to its airport communications system by a variety of names.  For purposes of clarity and consistency, though, we will refer to LMR's system by its originally proposed name of "Airport Specialized Mobile Radio Services (AIRSMR)."





   �47 C.F.R. § 90.617(b).





   �47 C.F.R. § 90.617(c).


 


   �47 C.F.R. § 90.617(d).





   �47 C.F.R. § 90.615.  See also Trunking in the Private Land Mobile Radio Services for More Effective and Efficient Use of the Spectrum, Report and Order, 5 FCC Rcd 4016 (1990) (Trunking R&O). 


 


     �Request for Rule Waivers and Other Relief filed by LMR Systems, Inc. on June 23, 1992 (Waiver Request).  We note that the Waiver Request was dated June 19, 1992.





     �Consolidated Reply to Comments to Waivers filed by LMR on January 14, 1993 at 9 (Waiver II).





   �47 C.F.R. § 90.175 requires applicants to obtain frequency coordination of General Category channels before submission of its application to the Commission. 





   �47 C.F.R. § 90.603 prevents PLMRS 900 MHz channels from being used on a commercial, for-profit basis.





   �47 C.F.R. § 90.615 prohibits the creation of a trunked 800 MHz system with unassigned General Category channels.


    


   �47 C.F.R. § 90.621(a) restricts the assignment of more than five channels at one time to an 800 MHz SMR station.


 


   �47 C.F.R. § 90.621(b) requires a 70-mile separation between co-channel SMR transmitter sites.





   �47 C.F.R. § 90.631(b) requires an applicant for a trunked system to certify that a minimum of 70 mobiles for each channel authorized will be placed in operation within five years of the initial license grant.





   �47 C.F.R. § 90.631(e) requires licensees of trunked systems to complete construction within one year.





   �47 C.F.R. § 90.631(f) states that a license cancels automatically and must be returned to the Commission if the station is not placed in permanent operation within one year.


  


     �See Waiver Request at 5.


 


     �See Dispatch Communications of the Mid-Atlantic, Inc. (Discom), Opposition, filed July 7, 1992 (against File No. 592696-7);  HRT Inc. (HRT), Letter, filed July 15, 1992 (against Miami In’t Airport application); Special Industrial Radio Service Association, Inc. (SIRSA), Letter, filed July 24, 1992 (concerning waiver of frequency coordination); Smart SMR of New York (Smart SMR), Letter, filed July 27, 1992; Model Communication, Inc. (Model), Letter, filed August 3, 1992; Motorola, Inc., Letter filed July 29, 1992, (against 592683, 592688, 592690, 592692, 592694-98); Metromedia Paging Services, Inc., Petition to Dismiss or Deny, filed August 4, 1992 (against 592690); Bayou Communications, Inc. (Bayou), Letter, filed August 6, 1992 (against 592686); Mobile Radio Dispatch Service, Inc., Frequency Plus Corporation, AMK Communications, Inc., Prudencia Investments, Inc., Comm 800, Inc. and Harry Fitzgerald (Mobile Radio Dispatch et.al.), Objection, filed August 6, 1992 (against 592683-98); and Benam Inc., John Bryant, Clover Lane Company, Communications Electronics, Inc., Mark Cooley, Industrial Communications & Electronics, Inc., Jarol Company, Inc. Jem Communications, Network Communications, Inc., Rilor Services, Transit Communications Atlanta, L.P., TRS, Inc. and Yellow Cab Company, Opposition to Request for Rule Waiver and Other Relief, filed August 7, 1992 (against 592687-9, 592692-3, 592695, 592697-8).





     �See Appendices A-C for the filing dates of the Amendments.





     �Waiver II.





    �Id.  Note that ITA was formerly SIRSA and PCIA was formerly NABER.





    �Waiver II.





    �Id.





    �Letter from Lawrence J. Movshin, Counsel to LMR, Law Offices of Wilkinson, Barker, Knauer & Quinn to Ralph Haller, Chief, Private Radio Bureau, Federal Communications Commission (FCC), dated August 1, 1994.





    �Id. at 2.





    �Id.  A system with a service area radius of 10 miles is permitted 45 watts of power emitted if the system has an antenna height from 750 feet (AAT) to 1000 feet (AAT); 60 watts of power emitted if the system has an antenna height from 500 feet (AAT) to 750 feet (AAT); 90 watts of power emitted if the system has an antenna height from 400 feet (AAT) to 500 feet (AAT); 110 watts of power emitted if the system has an antenna height from 300 feet (AAT) to 400 feet (AAT); 145 watts of power emitted if the  system has an antenna height from 200 feet (AAT)  to 300 feet (AAT); 220 watts of power emitted if a system has an antenna height from 100 feet (AAT)  to 200 feet (AAT); 440 watts of power emitted if the system has an antenna height from 50 feet (AAT)  to 100 feet (AAT); 1000 watts of power emitted if the system has an antenna height from 0 feet (AAT)  to 50 feet (AAT).  See 47 C.F.R. § 90.635.





    �Id.





    �Letter from Don Goodwin, President, LMR Systems, Inc. to Rosalind Allen, Deputy Chief, WTB, FCC, dated August 3, 1995 at 4.





    �Id. at 2.





    �Id. at 2.





    �Id. at 3.





    �Id. at 3-4.





    �Id. at 4.





    �FCC Announces the Status of Applications to Participate in Auction of 900 MHz Specialized Mobile Radio Service, Public Notice, Report No. Auc-95-07, October 31, 1995.





    �Supplement to Rule Waiver Request filed by LMR on February 20, 1996 (Waiver Supplement).





    �Id.





    �Id.





    �900 MHz Specialized Mobile Radio Service Information, Public Notice, DA 96-709, May 6, 1996.





    �Letter from Frederick M. Joyce, Counsel to LMR Systems, Inc., to Terry L. Fishel, Chief, Land Mobile Branch, Licensing Division Office of Operations - Gettysburg, WTB, FCC, dated May 30, 1996 (May 30th Letter).





    �Id. at 1.





    �Id. at 2.





    �Id.





    �Id.  





    �May 30th Letter at 2.





    �Id.





    �See Waiver II at 1-2.  





    �May 30th Letter.





    �FCC Prepared to Award 900 MHz MTA Licenses, DA 96-1057, June 28, 1996.





    �FCC Announces Grant of 900 MHz Specialized Mobile Radio MTA Licenses, Public Notice, DA 96-1282, 12 FCC Rcd. 13055 (1996); FCC Announces Grant of 900 MHz Specialized Mobile Radio MTA Licenses, Public Notice, DA 96-1322, 11 FCC Rcd. 9451 (1996); FCC Announces Grant of 900 MHz Specialized Mobile Radio MTA Licenses, Public Notice, DA 96-1707, 11 FCC Rcd. 13188 (1996).





    �Letter from Kevin Korowicki, Director - Regulatory Affairs, Geotek Communications, Inc. (Geotek) to Terry Fishel, Chief Land Mobile Branch, Licensing Division, Office of Operations - Gettysburg, WTB, FCC at 1, dated August 2, 1996 but not received by the Commission until August 13, 1996 (Geotek Letter). 





    �Id.; See Appendix B.





    �Letter from Frederick M. Joyce and Ronald E. Quirk Jr., Counsel to LMR Systems, Inc. to Terry Fishel, Chief Land Mobile Branch, Licensing Division, Office of Operations - Gettysburg, WTB, FCC at 1-3  (August 16, 1996)  (August 16th Letter).





    �Id.





    �Letter from Andre F. Cote, Senior Vice President and Frederick J. Day, Director, Government Relations, ITA to Terry L. Fishel, Chief, Land Mobile Branch, Licensing Division, WTB, dated August 20, 1996 (August 20th Letter).





    �Id.





    �Letter from Frederick M. Joyce, Counsel to LMR, Joyce and Jacobs, to Terry L. Fishel, Land Mobile Branch, Licensing Division, WTB, dated September 6, 1996 (September 6th Letter).





    �Id. at 2.





    �Id. at 3.





    �Letter from Elizabeth R. Sachs, Counsel to Fleet Talk, to Robert McNamara, Chief Private Wireless Division, WTB, FCC at 2-3, (September 10, 1996). See  Appendix B.





    �Id. at 2-3.





    �Letter from Frederick M. Joyce, Counsel to LMR, Joyce & Jacobs to Robert H. McNamara, Chief, Private Wireless Division, WTB, FCC, dated September 12, 1996 but not received by the Commission until September 17, 1996.





    �CDC also requested denial of the associated waiver request.  Letter from Elizabeth R. Sachs, Counsel to CDC, Lukas, McGowan, Nace & Gutierrez to Robert H. McNamara, Chief, Private Wireless Division, WTB, FCC, dated November 14, 1996, but not received by the Commission until November 20, 1996.





    �Id. at 1-2.





    �Letter from Frederick M. Joyce, Counsel to LMR, Joyce & Jacobs to Robert H. McNamara, Chief, Private Wireless Division, WTB, FCC, dated November 27, 1996.





    �Petition to Deny filed by Jersey Central Power and Light Company on June 23, 1997.





    �Id. at 3 n.5





    �Letter from Frederick M. Joyce, Counsel to LMR, Joyce & Jacobs to Michael Regiec, Deputy Chief, Land Mobile Branch, Office of Operations – Gettysburg, WTB, dated July 3, 1997.





    �Letter from Russell H. Fox, Counsel to Lone Star Radio, Inc., Gardner, Carton & Douglas to David E. Horowitz, Chief, Public Safety and Private Wireless Division, WTB, dated January 26, 1998, but not received by the Commission until September 17, 1998.  Lone Star submitted a similar request on August 4, 1997, which it withdrew on November 7, 1997.





    �Id. at 2-7.





    �Letter from Frederick M. Joyce and Ronald E. Quirk, Jr, Counsel to LMR, Joyce & Jacobs to D’wana Terry, Acting Chief, Public Safety and Private Wireless Division, WTB, dated January 28, 1998.





    �See supra para. 8.





    �See September 6th Letter.





  �See supra note 56.





    �47 C.F.R. § 90.600.


	


    �47 C.F.R. § 90.603(a) and (b).





    �47 C.F.R. § 90.603(c).





   �May 30th Letter at 2.





    �47 C.F.R. § 90.179.





   �47 C.F.R. § 90.179(b)





    �See Implementation of Sections 3(n) and 322 of the Communications Act Regulatory Treatment of Mobile Services, Second Report and Order, 9 FCC Rcd. 1411, 1428 (1994) (Second Report and Order).





    �Id. at 1430.





    �Id.





    �Id. at 1427.


   �See Second Report and Order, 9 FCC Rcd 1411, 1427-28, ¶ 43. 


    


    �Waiver Request at 33-36.





    �May 30th Letter at 1.





   �See May 30th Letter.





    �Waiver Request at 19.





  � LMR’s May 30th Letter indicates LMR will be the equipment provider for its AIRSMR system.  According to LMR's plan, a fee will be assessed for provision of this equipment.  LMR's AIRSMR proposal strikes a close parallel to the Viking Dispatch Service, Inc. (Viking) proposal.  Viking and LMR are third parties attempting to provide communication services to end-user eligibles via private land mobile spectrum.  In Viking, the Bureau determined that profits from equipment for the Viking system would be realized by one of Viking's affiliates, and the relationship between Viking and its affiliate was one factor that made Viking’s proposed system ineligible for I/LT spectrum.  Here, LMR will provide the equipment for its AIRSMR system; so, LMR will directly realize any profit from fees associated with providing the equipment.  LMR seems to recognize that its AIRSMR proposal contains “for profit” elements by suggesting its willingness to transfer the licenses to a wholly owned affiliate.  Interestingly, even under its wholly owned affiliate module, LMR would retain its role as equipment provider for the AIRSMR system, and it is clear from LMR's submissions that it intends to receive compensation for the equipment.  LMR’s suggestion to transfer the licenses to a wholly owned affiliate fails to cure the “for profit” elements of this AIRSMR proposal.





   �See Second Report and Order, 9 FCC Rcd. 1411, 1430 ¶ 47.





    �47 C.F.R. § 90.179(d); Second Report and Order, 9 FCC Rcd. at 1430, ¶ 47.





    �47 C.F.R. § 90.179(d).





    �Id.


    


    �Waiver Request  at 3.





    �Id.  at 37.





    �Viking II, 11 FCC Rcd 6685, 6691-92, ¶ 14. 





    �Id.  at  6693, ¶ 17.





     �May 30th Letter at 2.





    �Amendment of Section 90.631 of the Commission Rules and Regulations Concerning Loading Requirements for 900 MHz Trunked SMR Stations, Report and Order, 7 FCC Rcd 4914, 4919 (1992); Amendment of Section 90.631 of the Commission's Rules and Regulations Concerning Loading Requirements for 900 MHz Trunked SMR Stations, Notice of Proposed Rulemaking, 7 FCC Rcd. 1400, 1401 (1992).





   �See e.g. Objection filed jointly by Mobile Radio Dispatch et. al. dated July 24, 1992, but not received until August 6, 1992.





  �Id. at 4.  The estimation of ARINC possessing 4980 licenses does not take into consideration those applications that may be pending.





  �Id.





   �John L. Landes, 86 FCC 2d 121 (1981).





    �Id. at 126-27, ¶ 12.


 


    �Amendment of Parts 2 and 22 of the Commission's Rules Relative to Cellular Communications Systems, Gen Docket No. 84-1231, Report and Order, 2 FCC Rcd. 1825 (1986).





    �Id. at 1831, ¶ 50.





    �Id. at 1835, ¶ 79.





    �Private Land Mobile Application Procedures For Spectrum in the 896-901 MHz and 935-940 MHz Bands, Public Notice, DA 86-173, 1 FCC Rcd. 543 (1986) (Application Procedures PN).





    �Id.


    


    �Id.





    �The Application Procedures PN stated that applications would be accepted for the New York, Los Angeles, Chicago, Milwaukee, Philadelphia, and San Francisco-Sacramento markets from December 8, 1986 through December 12, 1986. The Second filing window for Detroit, Boston-Providence, Houston, Washington-Baltimore, Dallas-Fort Worth, Miami, Cleveland, St. Louis, Atlanta and Pittsburgh was open from January 26, 1987 through January 30, 1987. The third filing window for Minneapolis-St. Paul, Seattle, San Diego, Tampa-St Petersburg, Orlando, Denver, Phoenix, Cincinnati-Dayton, Columbus, Kansas City, Portland, New Orleans, Norfolk, Richmond, Buffalo, and Rochester was open from February 23, 1987 through February 27, 1987.  The final filing window for Indianapolis, San Antonio, Charlotte, Greensboro, Hartford, Salt Lake City, Louisville, Oklahoma City, Memphis, Birmingham, Nashville, Albany, Honolulu, and Jacksonville was open from March 23, 1987 through March 27, 1987.





    �See supra note 110.





    �Id.


   


    �Amendment of Parts 2 and 90 of the Commission's rules to Provide for the Use of 200 Channels Outside the Designated Filing Areas in the 896-901 MHz and 935-940 MHz Bands Allotted to the Specialized Mobile Radio Pool, Notice of Proposed Rule Making, PR Docket No. 89-553, 4 FCC Rcd. 8673 (1989) (NPRM).  





    �In this context, secondary facilities are facilities that may not cause interference to primary licensees and must accept interference from primary licensees.  See 47 C.F.R. § 1.xxx





    �LMR's August 16 Letter at 1-3.





    �Application Procedures PN, 1 FCC Rcd. 543.


  


    �Id.





    �See Appendix B for a list of the SMR applications and their filing dates





    �Waiver Request at 21-22.





    �Third Report and Order, 9 FCC Rcd at 8050, ¶ 113; Amendment of Parts 2 and 90 of the Commission's Rules to Provide for the Use of 200 Channels Outside the Designated Filing Areas in the 896-901 MHz and 935-940 MHz Band Allotted to the Specialized Mobile Radio Pool, Implementation of Section 309(j) of the Communications Act - Competitive Bidding,  Implementation of Sections 3(n) and 322 of the Communications Act, Regulatory Treatment of Mobile Services; GN Docket No. 93-252, Second Report and Order and Second Further Notice of Proposed Rule Making, 10 FCC Rcd 6884, 68896, ¶ 36 (1995).





   �47 C.F.R. § 90.806.





   �FCC Prepared to Award 900 MHz MTA Licenses, Public Notice, DA 96-1057, June 28, 1996.





   �See Trunking in the Private Land Mobile Radio Services for More Effective and Efficient Use of the Spectrum, Report and Order, 5 FCC Rcd. 4016 ¶ 17 (1990).





   �47 C.F.R. § 90.615(b).





   �47 C.F.R. § 90.615(b).





     �Id.  See also 47 C.F.R. § 90.621(g) for intercategory sharing conditions.





     �47 C.F.R. § 90.621(g) (1992).





     �Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, Memorandum, Opinion and Order, PR Docket No. 93-144, 12 FCC Rcd. 9972 ¶¶103 -106 (1997); Inter�category Sharing of Private Mobile Radio Frequencies in the 806�821/851�866 MHz bands, Order, 10 FCC Rcd. 7350 (WTB 1995).









1

