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MEMORANDUM OPINION AND ORDER
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By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:    
I.  Introduction

1. On December 23, 1996 George Nitecki (Nitecki), the finder, filed a petition for reconsideration (Petition)1 of a decision by the Wireless Telecommunications Bureau’s (Bureau) Office of Operations denying his request for a finder’s preference against Station WNDH908 licensed to Centro de Communicaciones de Puerto Rico (Centro).2  For the reasons discussed below, we find that Nitecki has failed to present prima facie evidence that Station WNDH908 was not constructed or operated in substantial accordance with its authorization.  Accordingly, Nitecki’s petition for reconsideration is denied.

II.  Background

2. Nitecki filed a finder’s preference request for Station WNDH908 on August 5, 1994, alleging that the tower was located approximately 1.6 kilometers from its authorized coordinates.  He also alleged that only two of the five authorized frequencies were operational.  Accordingly, Nitecki argued that Station WNDH908 was not constructed in substantial accordance with its authorized parameters in violation of section 90.631(e) of the Commission’s rules.

3. In its Decision, the Office of Operations denied Nitecki’s finder’s preference request based on its finding that Centro had demonstrated compliance with the Commission’s construction and operation rules.  In his Petition, Nitecki argues that the Decision did not address the issue of whether the station was constructed at the licensed coordinates.  In addition, Nitecki contends that the Decision did not address its allegation that three of the five authorized frequencies for Station WNDH908 were inactive.

III.  Discussion

4. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."3 Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awards the finder a dispositive preference for the recovered frequencies.4
5. In 1994, the Bureau's Licensing Division adopted an objective guideline “for determining where [it would] allow recovery of channels through the finder’s preference program due to construction of stations at parameters [coordinates] other than those authorized.”5  The Division held that it would no longer decide whether a tower site was built in “substantial accordance” with its authorized parameters on a purely case-by-case basis.  Rather, it would use the following benchmark:  “With respect to a variance from authorized coordinates, absent unique circumstances, we will only award a finder’s preference for a constructed and operating station when a finder demonstrates that the authorized coordinates are more than 1.6 kilometers (one mile) from the actual location of the station.”6  In 1995, the Wireless Telecommunications Bureau affirmed the benchmark standard.7
6. Later, the Commission affirmed the earlier decisions and upheld the benchmark standard. It adopted the presumption used by the Bureau in the Vaughn case that siting variances of less than 1.6 km are minor.  The Commission noted that it would regard the 1.6 kilometer measure as a benchmark and not an absolute bar, recognizing that there may be situations where variances below 1.6 kilometers are not "minor," for example when they jeopardize air safety or when a licensee “knowingly constructed at another site for purposes of changing its station's coverage footprint.”  The 1.6 kilometer benchmark, the Commission said, would “provide potential filers of finder's preference requests guidance regarding their burden of proof.”  For variations of less than 1.6 kilometers, finder's preferences still would be possible, but finders would have the burden of demonstrating why a particular siting variance was not minor.  The United States Court of Appeals for the District of Columbia Circuit later held that the benchmark adopted by the Commission represented a reasonable interpretation of its regulations and affirmed the Commission’s ruling. 8
7. As an initial matter, we find that Nitecki failed to present prima facie evidence that Centro did not comply with section 90.631(e) of the Commission’s rules.  Mr. Nitecki submitted an affidavit from David E. Huffman that makes no claim with respect to the absence or presence of a tower at the licensed coordinates.  In the instant case, Station WNDH908 is located approximately 1.6 kilometers from from its authorized site.  Therefore, the siting error is presumptively minor.  Hence, we find that Nitecki has not met the burden of demonstrating that the siting variance was not minor. 
8. Nitecki also stated that he monitored Station WNDH908 and observed that only two of the five frequencies were operational.  Nitecki’s statement was conclusory and unsupported by evidence sufficient to determine the operational status of the station.  Centro also has provided evidence that Station WNDH908 was constructed and was operational.   
IV. Ordering Clauses

9. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration filed by George Nitecki in the above-captioned Finder's Preference Case, No. 94F352, IS DENIED.
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1 Petition for Reconsideration filed December 23, 1996.





2  See Letter from William H. Kellett, Esq., Office of Operations, to Anne M. Stamper, Esq., and Kathryn A. Hutton Esq., dated November 22, 1996 (Decision).











3 See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing  and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991).


 


4 The Commission discontinued the Finder's Preference Program for the 800 MHz Service on December 15, 1995.    See Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rulemaking, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995). 





5 In the matter of Lawrence E. Vaughn, Jr., Order, 9 FCC Rcd. 4438, 4438-39, ¶ 8 (1994).





6  Id.





7 In the matter of Lawrence E. Vaughn, Jr., Order, 10 FCC Rcd. 10885, 10887, ¶¶ 14-15 (WTB 1995).





8  In the matter of James A. Cassell, Memorandum Opinion and Order, 11 FCC Rcd. 16720,16724, ¶¶ 11 (1996);


aff’d Cassell v. FCC, 154 F.3d 478 (D.C. Cir.1998).





 
















