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By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On January 24, 1997, Jim Doering d/b/a/ J. Doering Communications (“Doering”) filed a Petition for Reconsideration (Petition) of a decision by the former Office of Operations of the Wireless Telecommunications Bureau (Office of Operations) awarding a dispositive finder’s preference for Specialized Mobile Radio (SMR) Station WNMT733 to Mobile Relay Associates, Inc. (“MRA”). For the reasons discussed below Doering’s petition is denied.

II.  Background

2. On December 15, 1995, MRA filed a finder’s preference request for WNMT733 alleging that the station was non-operational and permanently discontinued operation, in violation of section 90.157 of the Commission’s rules.
 On that same day, Doering filed with the Commission an assignment application to transfer the license from United Corporation of Southern California (“United”) to Doering.
  On July 5, 1996, the Office of Operations mailed a letter (“service letter”) giving notice of the finder’s preference request to Lewis H. Goldman P.C. (Goldman), who was Doering’s attorney of record as indicated in the station file and the Commission’s database.
  Doering did not file an opposition to the finder’s preference request that had been filed against Station WNMT733.  On December 27, 1996, the Office of Operations granted MRA’s Finder’s Preference request on the grounds that MRA had provided evidence that established a prima facie case that Station WNMT733 had discontinued operations. 
3. In its petition, Doering asserts that the finder’s preference award to MRA should be set aside because he was not given adequate notice that Station WNMT733 was the target of a finder’s preference Request.  In opposition, MRA argues that service was proper and effective, and therefore the finder’s preference award should be upheld.

III.  Discussion

4. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...." Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  
5. The standard service letter informing a licensee that it is the target of a finder’s preference request was mailed July 5, 1996 to Goldman, who was listed in the Commission’s station file as attorney of record, and the letter clearly referenced the station call sign.  In its Petition, Doering argues that neither he nor his counsel Goldman ever received the service letter.
 Doering asserts that upon later learning of the request, a diligent search for the letter was conducted.  Doering also argues that the letter should have been sent via Certified Mail.
  In its Reply to the Opposition to Petition for Reconsideration, Doering acknowledges that Goldman received the letter.
 He argues however, that service was procedurally defective because the letter did not mention Doering’s name.  
6. The Commission’s rules require that “ Each licensee shall furnish the Commission with an address to be used . . . in serving documents or directing correspondence to the licensee.  Unless any licensee advises the Commission to the contrary, the address contained in the licensee’s most recent application will be used by the Commission for this purpose.” 47 CFR § 1.5(a).  Moreover, the Commission’s rules permit service by regular mail on a licensee’s counsel and do not require that the Commission do so via Certified Mail.
 In this case, the licensee, Doering, clearly listed Goldman’s name and address in its application to provide SMR service and this information was listed in the Commission’s database.  The service letter to Goldman clearly identified the call sign of the target station, WNMT733.  Therefore, Goldman could reasonably be expected to determine from the face of the letter that his client Doering was the target of MRA’s finder’s preference request. Because the service letter was consistent with the standard practice of the finder’s preference program
 we find that service of the July 5, l996 letter to Goldman was proper and effective, and that Goldman received adequate notice that his client Doering was the target of MRA’s finder’s preference request.  
7. Consequently, Doering’s opposition to the finder’s request had to be filed within the period of time prescribed in the original notice sent to Doering as the target.  It was not.  Doering may not now present a late-filed opposition in the guise of a Petition for Reconsideration.  A Petition for Reconsideration must rely on facts previously presented to the Commission.
  As no opposition was filed, no such facts exist, other than those presented by the finder.  To the extent Doering makes arguments on the merits based upon new facts Doering seeks to introduce at this stage of the proceeding they will not be considered herein.

IV. Conclusion and Ordering Clauses

8. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration filed by Doering in Finder's Preference Case No. 96F160 IS DENIED.  

9. IT IS FURTHER ORDERED, that Mobile Relay Associates, Inc.  IS AWARDED A  DISPOSITIVE PREFERENCE for Station WNMT733.  MRA has ninety (90) days from the date of this order to file an acceptable application with the Commission.  MRA should file its application and include a copy of this Order.    This award is subject to the appeal rights of the former licensee.  If the former licensee appeals, the 90 day filing period will be tolled during the review of such appeal.
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�  47 CFR § 90.157.





�  The assignment of WNMT733 to Doering was granted on February 13, 1996. 





�  See letter from William H. Kellett, Esq. to Lewis Goldman, Esq., dated July 5, 1996.





�  Petition at 3.





�  Id. 





�  Reply to Opposition to Petition for Reconsideration at 2.





�  47 CFR § 1.47.





�  We note that Lewis Goldman Esq. has handled numerous finder’s preference cases for other clients.





�  47 CFR 1.106(c) 


� For  the record, Doering filed a Notification of Station Closure with the Commission on November 26, 1996 (FCC Form 405A, signed by Jim Doering 10/31/96 requesting cancellation of the license for WNMT733).
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