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MEMORANDUM OPINION AND ORDER

   Adopted:  September 16, 1999
Released:  September 16, 1999
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On January 31, 1997,  Leflore Communications, Inc. (Leflore) timely filed a petition for reconsideration (Petition) 
 of a decision by the Wireless Telecommunications Bureau’s Office of Operations denying its request for a finder's preference against Specialized Mobile Radio (SMR) Station WPEP579. 
  For the reasons discussed below, Leflore’s petition for reconsideration is denied.

II.  Background

2. Leflore filed a finder’s preference request for WPEP579 on December 13, 1995.
  Leflore’s request relied entirely on the statement in a Request for Extended Implementation Authority (Chadmoore EI Request)
 that the participating stations were not constructed by the deadline set for their completion.  Leflore did not submit evidence of any investigation or a statement from any witness having personal knowledge of the status of station WPEP579.  In rebuttal, Ms. Taylor, the target licensee, submitted an FCC Form 800A letter wherein she declared under penalty of perjury that the station was timely constructed and also provided a list of the equipment used to construct the station.
  On January 6, 1997, the Bureau’s Office of Operations in Gettysburg, Pennsylvania, denied the finder’s preference request.
  The decision stated that the matter was already the subject of a pending compliance action and was therefore not properly the subject of a finder’s preference request.  Leflore timely filed a petition for reconsideration on January 31, 1997. 

III.  Discussion

3. In its petition, Leflore asserts that the Letter Decision is internally inconsistent because it denied Leflore’s finder’s preference request on the grounds that the station was included in the Chadmoore EI Request, but, nevertheless, noted that the station was erroneously included in that request. 
  We agree with Leflore and will therefore evaluate the sufficiency of the evidence in support of Leflore’s contention that Station WPEP579 was not timely constructed.

4. The finder has the burden of proving that the target licensee violated our rules relating to 

construction, placement in operation, and continuance of operation.
  As discussed above, it is undisputed that the Chadmoore EI Request erroneously included this station as a participating station.  We find that the erroneous listing of this station as a participating station is not sufficient to make a prima facie showing that the target licensee failed to timely construct the station and that Leflore has therefore failed to meet its burden of proof under the finder’s preference program.  Leflore’s argument that the rebuttal evidence submitted by Ms. Taylor does not adequately demonstrate construction is therefore irrelevant.
 

IV.  Ordering Clause

5. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration in the above‑captioned Finder's Preference Case No. 96F121 IS  DENIED.
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Wireless Telecommunications Bureau

    �  Petition for Reconsideration filed January 31, 1997.





    �  Letter from William H. Kellett, Esq., Office of Operations, FCC, to Allan S. Tilles, dated January 6, 1997 (Letter Decision).


   


    �  Request for Finder’s Preference filed December 13, 1995.





    �  The Chadmoore EI Request was denied on December 15, 1995, because the Commission concluded that granting “requests for extended implementation authority currently pending. . . would conflict with [the FCC’s] goal of uniformly implementing wide-area licensing.” See Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rulemaking, 11 FCC Rcd. 1463, 1526 (1995).





    � Opposition to Request for Finder’s Preference filed April 19, 1996.





    � See Letter Decision.


    � Leflore Petition at 5.





    � Amendment of Parts 1 and 90 of the Commission’s Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, 6 FCC Rcd 7297, 7308 (1991).





    � Leflore Petition at 2-4. Specifically, Leflore asserts that the list of equipment used is not complete and the FCC Form 800A includes a typographical error in its listing of the station coordinates.







