December 19, 1985

OMNIBUS BUDGET RECONCILIA-
TION—CONFERENCE REPORT

Mr. ARMSTRONG. Mr. President, I
send to the desk a conference report
on H.R. 3128, the Consolidated Omni-
ous Budget Reconciliation Act of 1885,
and ask for its immediate consider-
ation.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

Tie committee of conference on the dis-
apreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
3128) to make changes In spending and reve-
nue provisions for purposes of deficit reduc-
tion and program improvement, consistent
with the budget process, having met, after
full and free conference, have agreed to rec-
ommend and do recommend to their respec-

tive Houses this report, signed by a majority -

of the conferees.

The PRESIDING OFFICER. Is
there objection to the request of the
Senator from Colorado [Mr. ARM-
STRONG]?

There being no objection, the Senate
proceeded to consider the conference
renort.

(The conference report will be print-
ed in the House proceedings of the
RECORD.)

Mr. ARMSTRONG. Mr. President, I
have sent to the desk a conference
report on the reconciliation bill for
tiscal year 1986. I am pleased to do so
on behalf of Senator DoMENICI, who is
unavoidably away from the Chamber
today, and to report to my colleagues
that this legislation implements many
of the savings proposed in the first
concurrent budget resolution agreed
to by Congress on August 1. It will
save $20.5 billion in fiscal 1986 and $83
billion over the next 3 years.

Mr. President, this conference report
acutally comprises the work of 31 sub-
conferences and the fruits of negotia-
tions over the past several weeks—
indeed, the past few hours—on literal-
1y hundreds of provisions covering the
jurisdiction of virtually every commit-
tee of the House and Senate.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
iable summarizing the major provi-
sions of the conference report and the
savings associated with each of the
subconferences.

There being no objection, the mate-
rial was ordered to be printed in the
R eCoRD, as follovs:
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Mr. ARMSTRONG. In brief, Mr.
I’resident, when the Senate considered
the reconciliation bill, we achieved a
saving of $21.4 billion for 1986, $28.4
hillion in fiscal year 1987, $35.9 billion
in projected savings for fiscal year
1938—a total for the 3 years of $85.7
billion.

1 would have to say a word of com-
pliment to those who negotiated
tnrough the subconferences on behalf
of the Senate because the final figures
which we have achieved in this confer-
ence report are extraordinarily close
to the targets set by the Senate. In
total we are within $2 billion in 3 years
of the sought-to-achieve reconciliation
bill. We come up with the final total
projected savings of $83 billion.

Let me just mention a couple of spe-
cific aspects of it.

Last May 10 at about 3:39 a.m. in the
morning we passed the comprehensive
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budget resolution. The Senate sought
to frecze the defense budget along

with most of the cost-of-living adjust-

ments. The budget resolution which
was adopted that morning, as my col-
leagues will remember, eliminated
about a dozen Federal programs and
would have reduced deficits by $300
billion over 3 years.

This was a tough budget. It was s
tough vote for most Senators. It was a
plan which will withstand the test of
time because it was fair. It was the
right thing to do.

But as my colleagues know, the
budget we passed on that morning has
not come to pass and I am not going to
go ba t and relitigate that or conjure
up old demons, but after several diffi-
cult days In July the hope of decp
spending cuts was dashed and the
Senate was left with the task of trying
to pick up the pleces.

I know that Senator DOMENICI par-
ticularly had hoped we would accom-
plish much more than we did this
year, and I shared that hope, but
under much less than optimum cir-
cumstance the decision was made to
press ahead with the reconciliation
process and get the most we could get
and get something Instead of notuing.

So I do not mean to minimize what
we have. It is not everything we would
like to have, but I do not believe it is
either enough to fully accomplish the
job ahead.

Mr. President, may I also observe
that the reconciliation bfll contains
some provisions which I do not person-
ally support and which 1 know that
other Senators may not prefer, and
indeed, which may not enjoy the sup-
oort of the President, but it i3 like all
mejor legislation, the product of nego-
tiation and compromise among differ-
ent interests. It is a produet that while
not perfect will save an extraordinary,
indeed a stupendous amount of money
over the next 3 years, $83 billion.

Now that the Gramm-Rudman Defi-
cit Reduction Act is the law of the
land, the stage is set for us to get the
job done beginning in January, but
this reconciliation bill is an important,
indeed a critical prelude to that proc-
ess because if we were to faf! to enmact
this conference report there would be
¢83 billlon more on the table against
which Gramm-Rudman would have to
operate. So this is really an important
step for us, even though it is not in
any sense the final step.

Mr. President, I see on the desk a
stack of papers. May I inquire is that
the final paperwork? If not, then let
me just conclude my remarks and
yield to my colleague from Louisiana.

I wish to close by recognizing the in-
valuable leadership and participation
of our colleague, Mr. JorxsTOR, Who
has stepped forward to manage on
behalf of the minority party in the ab-
sence of Senator CHiLes, who we trust
is recovering from his surgery and who
we all hope will be back to pick up his
role of leadership in this tnsk next
month. '
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I spoke to Senator CriLes a while

back, and it sounded as though he was
on the mend and doing well and prob-
ably doing better tonight, I would say
to my colleagues, than we are. We miss
him. But the Senate i3 fortunate that
Senator JoHWsSTON has been here to
pick up this task. :
. 1 also wish to extend my personal
thanks to the Budget Committee, es-
pecially the director, Steve Bell; the
deputy director, Bill Hoagland; Rich-
ard Brandon; and many others who
have worked literally day and night to
bring us to this stage and deserve not
only our thanks bur indeed our com-
pliments.

Mr. President, pending the arrival of
the paperwork, I yield the floor and
hope that my colleague from Louisi-
ana will. also have something (o say
about this conference report.

Mr. JOHNSTON. Mr. President, I
thank my distinguished colleague for

his generous remarks.

Mr. President, the distinguished
Senator from Colorado [Mr. ARM-
sTroNG] has stepped in at a very cru-
cial time in the reconciliation process
and I think has played & key role in
getting us to the point whiere we are.

Reconciliation has Leen in all its
parts and In especially some of its
parta like a child with a series of child-
hood diseases, life threatening each,
and enough to maxe its parents de-
spair a8 to whether it would pull
through. Most rccently it has had
cancer from which we hope it will re-
cover. It has veen through diphtheria;
it has been through pneumonia. It has
been through the worst of diseases.

But we think finally, Mr. President,
we are going to pass reconciliation
here tonight and with it save £83 bil-
Hon.

Mr. President, I do not speak tonight
s0o much to my colleagues who I am
quite sure will vote readily, enthusi-
asttcally, and eagerly for 83 billion dol-
lars’ worth of cuts which have been
put together with such craftsmanship
by those involved. I think it was a
monumental job. It is recognized as
such and, as I say, it will be eagerly
supported.

But my few remarks tonight, Mr.
President, go really to the White
House because there is a lingering
rumor still that in spite of the fact
that this saves $83 billlon they might
be s0 foolish as to veto this legislation.

Mr. President, I would strongly urge
the President that he not de so. I
think it would be a tragedy in so many
ways for the country and certainly for
the Gramm-Rudman process.

This does, in fact, save $69 billion
over 3 years In outlay cuts and 314 bil-
lion 1in revenues, for a total of $83 bil-
Hon or $5 in spending cuts for every $1
in revenues.

There are $69 bildon in outlay cuts
in domestic programs, and if this is
not passed, Mr. President, and I say
that to the President in this body and
also the other President also, that
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$69 billion has tc come half from his
defense and, Mr. Precident, he and
you have both said constantty and re-
peatedly that natiopal deferse should
not be cut by Gramm-Rudman If this
is vetoced, Mr. President, you are set-
Ling the scene for having to take half
of $63 billion additionally from naticn-
al defeuse which you would not have
to do so.

Mr. President, the cuts in ountlays
cormne from all parts of the budget, 86
Lillion from agricuitural credit, 55 bil-
lion frcm rurzl housing leerns, $¢.4 hil-
lion from Amtrak, $4 biiljon from the
strategic petroleum reserve, $2.5 hil-
lion from hiriirvays, $11 billion from
Liedicare.

Conzress bas nwt its commitments
to cut these programs fn very difficult
times. The revenucs are not genersl
tax increases. There are no changes in.
Lthe rates. They are modest taxes at
best and an eiutension of the tobacca
tax, the excice tax; $4.9 hillion is not a
tax increass. It is a simple extension of
that tax, and there is not anyone in
this body thut I know of who thinks
that the tax should nat at least be ex~
tended.

There are $3.5 billion for the Super-
fund tax. Mr. Prcsident. that Is a very
painful and difffcult subject matter.
Many of us from the petrachemical
States whose States have double-digit
unemployment right now think if you
put the value-added tax to finance Su-
perfund that it would take our States
out of deep recession and put them ci-
reetly into a depression.

If you were going to make thai sacri-
ficec for States like Louisiana and
Texas for the good of the Nation it
would be one thing; but it would not
be for the pood of the Nation, Mr.
President, because it would make our
v hole petrochemical industry noncom-
petitive.

In any ecvent, Mr. President, after a
very long perfod of timne, deovate, and
consideration n this Senate e carle
up with that modest $3.5 billion tax
»nd certainly 883 billion in outlay cav-
ings should not be sacrificed because
Jf scme ideologicnl disagreement with
what 13 called & volue addad tax if that
in fact is what it is.

Mr. Presicent. in January whea we
<tae hack, we come back the last week
iy January, aud by February 5 toe
President must submit his bucget. In
my fudoment, when the Preside ot sch-
ruts his budget for fiscal year 1987, it
is peing to be a very acrimoniaus time
in this body. particularly {f there nre
1.0 incicases in taxes in that budget
ard if there continu= to Le fncreases in
iotioral defense, becousz it is going to
nie an that tne rest of the budget is sh-
solulely savaged and it i{s not golng ta
be that kind of atmosplrere where
Connress and the White House can sit
down and quickly put back tagether
th.s package of cuts. In fact. once
Hurmnpty-Duinpty falls off that wall, if
this package is vetoed. it is going to be.
impossible. in my judgment, to put
this Humpty-Dumpty back together
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azain. Congress will say, “Let us let se-
questration do it because hal? of this
would come from natioral defense.” X
refer particularly to our friends in the
otter body. They think national de-
fense should be cut & lot rrore.

And the way to do it {8 to do it auto-
matically under Gramm-F.udman,
undar sequestration. So thet is really
whai we are talking about at the
bettom. If this bill is vetoed, then you
ch.ange $69 billion in ecutlay domestic
cuts to 50-50 domesiic and defense
cuts. And that is exactly what the
White House is going tc get if this is
vetoned.

Mr. ARMSTRONG. Will the Senn-
tor yield?

Mr. JOHENSTON. I certainly will.

Mr. ARMSTRONG. Mr. President, X
did not mean to interrupt the Sensa-
tor’s stateraent. It is not my desire to
use further time, other than to cam-
ment hrieflly on the possibiiity that
the President might veto this bill.

Y have also heard the rumor around
this Chamber and in the Iohbfes
beyond this Chamber that the Presi-
dent might have some dispositicn ta
veto this bill. I want to say, without
having any Inside information and
without having any real way to know
this, other than just having watched
Ronald Reagan’s public life for & long
time, that he {8 not going to veta this
In my judygment, ¥ would be the most
unlikely act of folly for any President,
et alone President Romald Reagan, to
veto this hill. ¥You will just never nake
me think he I5 foing to da that.

I knaw that he does not like the
value-added tax provisian in here. I do
not like ib, either. I voted against it
when it came through the Finance
Commiitee, 16 to 2. But he is neot
going ta veto this bill ever that.

There are other things he does not
like, nor do 1. But, Mr. President, I as-
socfale mysell with the remarks of the
Senntor fram Louisiana in saying that
wuaat is good in this bill far outweighs
thore things about which we might
disugree.

I am just confident that, when the
President focuses on {t, he 18 gaing to
have his pen out to sign it and do-so, ¥
beudeve, not grudgingly, bus, in fact,
will be giad to do so, even though
there may be things in there he docs
riot fuwily endorse. :

alr. JOHNSTON. Mr. President, [
ara very nieased to ses this conference
repart 0.. B R. 3128, budget reconcilin-
tion, presented to. the Senate. Putting
this pacxkart togetner of budget saving
meesures was a remarkable achieve-
ment for whnich the chairmen of the
respactive committees  should  be
proud.

Lid particular b am pleased with the
previsions in title VIII, subtitke A,
whico settle the longstanding and con~
tenticus. dispute between the coastal
States and the Fecderal Government
over the division of the so-called Stg)
OCS revenues. This pravision is a
modified version of S. 1653, the Outer
Continentnl: Shelf Lands Act Amend-
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ments of 1385, whictr I Introduced on
September 17, 1985, with Senator
MORKOWSKE RS a2 cospornsor. ldentical
language was introduced on the same
day In the House by Mr. BReaTx and
Mr. Huckazsvy. .

Let me review what is contained in
this conference report in subtitle VIIT
A, amendments to thc QOuter Conti-
nental Shelf Lancs Act of 1985,

SECTION 8002, NATIONAL POLICY FOR THE
OUIER CONTIVENTAL SHELF

This section simply adds an add.tion-
al policy to these elreedy contalned in
the OCS Lands Act. In effect, the
pallcy states that the §(g) revenues
will provide coastal States and local-
fties with funds which States or local-
ftfes may ir their discretion uze to
mitigate adverse econcinkc and envi-
ranmental effects related to the devel-
cpment. of OCS mineral resources.

SECTTION 8063, EXVIZIOR OF GECTION 8 Q)

Paragraph (I) af section 8(g) af the
OCS Lands Act & smendeé (o clnrify
and expand the reguiremerts on the
Serretary of the Intextor to provide in-
Ianstion to the Govermar of any
coastzl State where maminsiions are
soticiied for leasing mnds whelly or
partially within three nautical mfles of
the seaward boundary of such State.

Paragraph (3) of section 380X revises
the 3(g provision in current Jaw
which provided for a falr and equita-
bte dicposition of certain OCS reve-
mres {0 coastal States. After the date
al emactment of this subtitle any bo-
puses, rerts or rayalties received by
the Federal Government. which are ge-
rived from any lesse of any Federal
tract lying whelly o partially within 3
nautical miles of the seaward bounda-
ry of & coastal State must be deposited
In a separate account in the Treasury.

The conference report uses the terms
“all Bonuses, rents, and royalties, and
other revenues (derived froms any bid-
dirg system authorzed under subsec-
tlon (aX1);, excluding Federal income
end windfali protits taxes, and derived
from any lease of any Federal
trm’ .« &« 8>

The parencheticnl phrase stmply
limfts “other revenues™ to include only
\he revenucs from the crrrent OCS
Yidding system and thre altermative
bidding systems that are set out in see-
tion 8tax 1y of the OCS Lands Aet as
cmended. The exclusion of Federz!
income anad windfall profits tuxes frum
distribution under this subtitie was al-
ready recognized in the committee
report on the Senaie vercior cf this
bil}.

The use ef the term ‘“sny Federa!
tract whrieh lles wholly cr rcartially

‘within ¥ nautical 1ifles of the seaward

boundary ¢! any coastal State”
throughout this subtitle is the means
by whieh the Department of the Inte-
rior i3 forectesed frem prorationing
tihe States' share of 8(x) revenues by
surface acreage.

This paragraph afo requires the
States’ share of the 8(g) reventues to
be tracsreiited te the State rrof later
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than the last business day of the
month following the month in which
those revenues are deposited in the
Treasury. While the statement of
managers affirms that the Depart-
ment must meet this deadline, it rec-
ognizes that the Department requires
some time to process the reports from
lessees tc distinguish 8(g) revenues
from non-8(g) revenues. We certainly
expect that the Department will exer-
cise its most diligent efforts to identify
the 8(g) moneys and to either distrib-
ute the States' share immediately to
the States or to invest these moneys in
interest-bearing securities.

There is no question but that para-
graph (2) applies to revenues cderived
from Federal tracts lying wholly or
partially in the 8(g) zone regardless of
when they were leased. The language
on its face says “any lease” and makes
no exclusion based on the date of the
Issuance of the lease itself. This is in
contrast to paragraph (5) of this same
section which 1s explicitly limited to
lease sales occuring after September
18, 1978, and which addresses the situ-
ation where there is a boundary dis-
pute between the Federal Government
and the State under section 7 of the
OCS Lands Act. )

The legislative history on this provi-
sion confirms this logical interpreta-
tion of the plain meaning of the words
on this point. On November 14, 1983,
Senator Evans offered an amendment
Nou. 1040 to the provision on section
87¢) contained in the Senate’s omnibus
reconcitiation bill, S. 1730. The Evans
ammendment would have limited the
anplication of paragraph (2) to any
lease  “issued after September 18,
1998,

Senator Evans explicitly noted that
the State of Louisiana was claiming
that this provision on section 8(g) in S.
1730 gives Iouisiana the right to reve-
nues in the 8(g) zone on tracts leased
prior to September 18, 1978. He ac-
knowledged, “S. 1730 supports the at-
tempts of Louisiana to claim these ad-
ditional revenues.”

Senator METZENBAUM  cosponsored
the Evans amendment and sent out a
‘Dear Colieague' letter on November
12, 1985, which was devoted entirely to
alerting members to Louisiana’s claims
that the section 8(g) provision as re-
purted in the Senate’s budget reconcil-
iition bill would apply to revenues
from leases issued before the 8(g) zone
vas first created by legislation, Sep-
tember 18, 1978. The Evans-Metz-
cnbaum amendment was defeated by a
tabling motion in a vote of 54 to 45.
Furthermore, in my own statement on
rage S. 15437 of the CONGRESSIONAL
Recorp of November 14, 1985, I ac-
knowledged that the committee-re-
norted provision applied to future bo-
nuses and rents from leases whenever
cxecvted and that the provision also
applied to future royalties from any
leases, “whether executed before or
after the 1978 amendments. . .”.

So there can be no doubt about it,
the Senate considered limiting the
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sharing of revenues with the States to
only those revenues from leases exe-
cuted after September 18, 1978, and
declined 10 do so. On the House side,
Representative BREAUX addressed this
same point when the measure on 8(g)
which he sponsored was considered on
the floor on October 23, 1985, as part
of the House budget reconciliation
bill. He sgid,

So it does provide for the past inadequate
escrowing activities because of the prora-
tioning scheme that the Interior Depart-
ment came up with, including post-1978 roy-
alties from the B(g) tracts no matter when
the lease was issued.

The same issue arose again In the
House-Senate conference on budget
reconciliation although the House and
Senate had passed bills with essential-
ly identical language on the point in
question. Representative SHARP pro-
posed to the House conferees that
they add statement of managers lan-
guage to the effect that the ‘OCS sub-
title would not apply to any revenues
from tracts leased prior to September
18, 1978. The House conferees consid-
ered this and rejected it by a rollcall
vote.

The statement of managers is dispos-
itive on this issue.

During the Conference, an {issue was
raised as to whether revenues received by
the Federul Government from tracts located
in what s now the 8(g) zone, but which
were leased prior to the date of enactment
of the OCS Lands Act Amendments of 1978
(September 13, 1878), should be excluded
from the distribution of revenues to the
States under this title. The uniform position
of the Senate Conferees was that the issue
had been settled by a roll ¢sll vote on the
Senate floor and that all such revenues
were subject to such distribution under this
title. The House Conferees then considered
and rejected a motion to adopt Statement of
Managers language to exclude such reve-
nues.

Therefore, the plaln words of this
conference report coupled with the
legislative history on the House and
Senate side leaves no doubt that para-
graph (2)—as well as section 8006 on
recoupment—applies to tracts when-
ever they were leased.

Paragraph (3) requires the Secretary
of the Interlor or the Governor to
notify each other whenever either de-
termines that an area which potential-
1y contains hydrocarbons underlies the
Federal-State boundary. The Secre-
tary and the Governor are permitted
to enter into a unitization agreement
or other royalty sharing agreement.
Whether or not such an agreement is
achieved, the Secretary may lease the
tracts in question, which I8 consistent
with the provision in current law.

Paragraph (4) requires the Secretary
of the Treasury to invest the revenues
deposited under this section in securi-
ties backed by the full faith and credit
of the United States having maturities

suitable the needs of the account and.

yielding the highest reasonably avail-
able interest rates as determined by
the Secretary. These securities will re-
quire a shert maturity period as the
Department is required to distribute
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the States' shares of the revenues by
the last business day of the month fol-
lowing the date of deposit. Of course
this time period is measured from the
date the Federal Government first re-
ceives the revenues from the lessees,
whether or not the 8(g) revenues are
segregated from the non-8(g) reve-
nues.

Paragraph (5) addresses the situa-
tion where a State has a boundary dis-
pute with the Federal Government
over the location of the Federal-State
boundary. Section 7 of the OCS Lands
Act, as amended, controls this situa-
tion. Only since the location of the
Federal State boundary is settled can
the location of the 8(g) zone be estab-
lished and the State’'s share of 8(g)
revenues determined. Section 8(g)5)
of this conference report governs how
escrowed funds are to be treated in
such a situation. The conference
report explicitly limits the application
of this paragraph to tracts from lease
sales occurring after September 18,
1978.

Paragraph (6) provides that any
OCS bonuses, rents, or royalties re-
ceived by the Federal Government be-
ginninz October 1, 1985, shall be de-
posited and distributed to the States
under section 8(g) as revised by this
conference report. Thus, the revised
section 8(g) will have a retroactive
effect back to October 1, 1985, for pur-
poses of determining the amounts to
be deposited in the separate Treasury
account and the computation of the
States’ shares.

Paragraph (7) applies to the situa-
tion where Federal leases lie wholly or
partially within three miles of the sea-
ward boundary of 2 or more States.
There are Federal tracts in the Sabine
Pass between the States of Texas and
Louisiana which fall in this category.
Under this provision Texas and Louisi-
ana will each receive 13%4% of the 8(g)
revenues from these tracts, and poten-
tially an additional amount under re-
coupment in section 8008.

SECTION 8004. DISTRIBUTION OF 8(g) ACCOUNT

This section of the conference report
determines how the funds currrently
held in the 8(g) account shall be
shared with the States including those
8(g) revenues which the Government
receives between now and the date of
actual distribution of such funds to
the States.

Subsection (a) requires the Secre-
tary of the Interior to distribute to the
States prior to January 1, 1986, the
States’ shares of OCS revenues re-
ceived beginning October 1, 19885,
under the new 8(g) provision as revised
by this conference report, plus the
States’ shares enumerated under sub-
section (b) from the current 8(g)
escrow account held in the Treasury.

The statement of managers recog-
nizes that some of the States’ shares
of 8(g) revenues have been invested in
securities which will not mature until
after January 1, 1986. In the past the
Department hasdnvested the escrowed
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g(g) funds in 90-day Treasury notes.
Therelore, there may well be some
delay in paying the States ald they are
due by January 1, 1986, However, the
Department is expected to use all
a.ailable funds to pa¥ the States their
share priov to Janaury I, 1986, Asisoon
a5 the remainder of funds due be-
con.es avaifable as these notes mature,
ti Stales must be paid the balance
they arc due.

Siibseciion (b) determines the distri-
tuion of funds deposited in the spe-
¢t Treasury account through Sep-
tember 30, 1985, which were escrowed
aidder the 8(gr provision as it existed
prior Lo amendment by this confer-
e repaort.

That original §(zv provision caifed
for a fair and equitabls disposition of
revenues among the States and the
edernl Government. Snbsection (b is
tae tegistative setrlsmoent establishing
a fair wndd eqaiitable disposition of the
bon ises. renls, and royaities and ac-
ered interest which are contained in
e soeelnt Treasury account. Para-
cranl 1 mandanes thie State-by-State
i boibunen of bopuses and rents and
aeeredd nterest rhyalties and acecrued
mitere 1w et were actually deposited
‘piu he 8ig, ac ount thirouegh Sepiem-
Sev 30, 1485,

raiapraph o refers 1o the distribu-
von of the rovalties derived from any
frass of FPudersl —* ¥ lands within 3
avles of the seaward boundary * * 7
ot st eate plus accrued. interest. By
thiv iorm uaragraph (2) refers back to
rhe (rivinal 802) languoge which gave
rise o the need for o fair ard equita-
Gie lerisiadive settlement between the
eafy ral Goverpment and the Staies.
Purapraph (0 provides cach State 27
Sreent of the royalties plus accrued
mrerest which were actually deposited
Lo e Bon) Treasury account wvith
1 spect Lo each suchr State. The Treas-
urse account currently keeps track of
how much royalties were collected off-
~nore of cach specitic State, so the
treasdry aveount provides the basis for
ioentiflying the amount of royalties
1nlus interest to which each Stale re-
pecititely is entitled to 2 27-percent
share—uand somewhat more i the case
ot recoupment.

Paragraph (3) simply gives thre US
‘Treasury the balance oi the moneys
remaining in the 8/g) Treasury ac-
cout as of September 30, 1985, after
1ne Sialex shares have been distribut-
ed,

Paragraph (4) provides that a State'’s
arceptance of the payreent Lo @ hich it
is due under this section will satisfy
and release atl that State’s claims.
2:ainst the United States under sec-
tion Big) as it existed prior to amend-
rwnt under this title. Obviously, the
srate’s claims are aot extinguished
nntil it accents the full payment it is
Jue under this gection. Thus, il the
Federal Government pays the State in
more than one installment as securi-
ties in which the 8(g) funds are invest-
ed reach matarity, then the extin-
snishment of the State’s claim oceurs
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anly upaerr aceeptamce of the final -
stallment.

It should be understood thas section
8004 represents a fair and eguitable
dispositiom af oniy the funds which
were actually depasited it the acvount
or invested lx seeurities heldi by tire ac-
count as of Seplembzer 30, 1985.

Section 8066 on recoupmemnt ad-
dressed the remaining issue of what is
a fair and equitable dispesition ta the
States of funds which should have
beenr escrowed: by the Department of
the Interior hut which for a variety of
reasons were not actually escrowed in
tne past.

S¥CTION R006. TRIVMOBIL ZATIOR OF ECUNDARIES
STICTION 8006.. RECQUEMENT"

The legislative history of Lie ®g)
provision iz ihe budget reconcillation
bill amply demonstrates thiat the De-
partment of the Interior did nos
eserow all the 8(g) revenoes which
should have been placed in the sepa-
rate Treasury account.

This section on recoupment estah-
liahes by tegislation a fair end equita-
ble disposiicn to the States of the rev-
enues derived by the Federal Goveri-
ment hetween September 18, 1978, and
September 30, 1985, which shoubd
have escrowed it which In fact were
not placed or kept in escrow. Fhis sec-
tion accomnplishes this objective by
first entitling the States br sectiom
80064a)(2) to 27 percent af all bonuses,
rents, andg royalties and other reve-
nues collected by tie Pederal Goxern-
ment plus accrued interest for the
period September 18, 1978, throughs
Septemper 30, 1885, and which were
derived from anyg lense of any Federal
tract which lies wholly or partislly
witlin 3 nautical miles of the State.
Then section 8006(2)X2) reduces the
amouni daue the State hy that which
they were already pald under sectiom
8004(h) in the distribution of the
amounts actually held in escrow as aof
September 30, 1985. So the net
amount the States receive under re-
coupment is that which they shouokt
heve received but which they did mot
recetve.

Here again the reference to “any
lease of any Federal tract’ in seetiom
8006(a)(1) means that this secttorr ap-
plies to any Pederal leases regardiess
of the date of their executiom

The conferecs added the term ''ox-
cluding Federal income and windfall
profits taxes” to ensure that these
taxes are not treated as “ather reve-
nues.” In fact, the term “other reve-
nues” is lmited to those revenres de-
rived fromr any bidding system agthar
ized in section 8{aX 1) of the OCE Landg
Act.

Subsection (b) cells for establish-
ment of a second separate Frensuny
account for recoupment which is
funded as described i suhsecifonr ().
Omn the last business day of eaco
month the total amount in thiz re-
coupment account is swept eut and
paid te the State's which are due re-
coupment payments under subsectiom
(a). Each State receives a pro ratx
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share—bused on the amount of re-
coupment each State is due relathve to
the total amount of recoupment due
to- ail the States—of the total amount
swept out of the account.

Subsectiomn (¢ provides that an addi-
tioral 10 percent sharc—cver and
above the 27 percertt sitare the Stafes
receive under section 8003—of the rev-
enues deposited aftet Octlober I, 1986,
into the separate Treasury account es-
tablished und 'r section 8¢gi(2) will be
piaced i the recoupment account de-
serlbed irr section 80U6(b).

Mr. President, the Congress bas
fashioned a legisfative solution to the

81 g) controversy that is falr and equl-

tatie, which should end litigation over
the issue, and which has been scowed
by the Cangresaionsl Budget Office as
saving the Pederal Govermiment hun-
dreds of millions of doJars. I urge my
colleagues to suppart this conferepce
report. I urge the President to sien
thfs Bill to put an end to the 8(g) con-
troversy.

Zr. President, the campromisa
reached on the question of tize Urani-
un Enrichmeni Program deserves o
few comrents. The Senate took the
position that the Depastment of Ener-
gyv's Uranium Enrichment Program
should he made to repay to the Freas-
ury only those revenues, if sany, that
exceed the program’s costs. The House
taok khe position that the Uranium
Enrichment Program's caests, if effect,
shauld include specific required repey-
ment amounts.

Based on the record we have naw we
simply cannot resolve the complex fac-
tual question of how muek the pro-
gram ean, in fact, afford to repay to
the TFTressury or even how much the
program: actuslly owes te the Treas-
ury. Thesefore the eompromice that Is
proposed by the conferees sets the re-
payment numbers of the House az
goals, and authorizes the Seeretary of
Energy to determine the amount that
the program will repay consistent with
several criterla. The Secretary is mot
required to make any repayment.

The criteria in the bilk assume that
the continued visbility of the Federal
uranjum enrichment enterprise I8 in
the natlomal interest. In our view In

‘the Semate, this viability is severely

threstened by prapasals that the costs
of the program be artificiglly in-
creased. The price that the U.S. De-
partment of Energy charges for urani-
um. enrichment services is far above
the prices charged by competitor gov-
etnments and far above the prices
charged on the seecndary market for
enviched wranium, If the United
States is to remzin i the enrichment
business, the U.S. price simply must be
lowered. This cin omly be sccom-
plished by lowering the costs of en-
richment, not by increasing them, We
recd to invest . nex, lower-cost em-
richment technoiogy—ike $he laser-
based techmalogy curiently under de-
velopment. We do not need to impese
new coats on the programe that will
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delay the time when the United States
can offer enrichment services at com-
petitive prices.

So we think that the goals for repay-
ment set out in this bill are way too
l.igh. We think the program should
lower costs and prices. We are confi-
dent that an honest determination by
the Secretary under the bill will find
that the repayment amount that will
not adversely affect the reliability of
supply of uranium enrichment services
at competitive prices to existing and
potential customers will be a zero re-
payment. We are deeply concerned by
recent press reports that the Office of
Management and Budget s seeking
~ven larger repayment amounts than
those in the House bill.

The only conclusion that we can
draw {rom these reports {s that some-
one wants the United States out of the
uranium enrichment business. This is
not a new proposition. In the 1970's it
was proposed by President Ford and
dropped when the phrase “nuclear
non-proliferation” began to appear
regularly in the newspapers. ’

If privatization of the uranium en-
richment business is what we are deal-
ing with, we should face that issue
squarely and debate it. There are lots
of implications to such a notion that
g0 far beyond the provision of enrich-
ment services to the Nation’s nuclear
reactors. A reconciliation bill is not
the place fer such a debhate. Budget
proposals that purposely cripple the
Federal enterprise in order to set up &
situation where selling it off is the
only option are not the way to make
policy.

Under the bill we are approving the
Secretary of Energy is required to
make a determination of the size of
the Uranium Enrichment Program's
debt and the amount of repayment
thnt can now be made consistent with
the continued financial integrity of
the program over the long term. 1
hope that these determinations and
the process by which they are made
will provide the basis for a debate on
tlic long-term future of the Depart-
ment of Energy’s enrichment program.
No reasonable long-term planning is
possible under a8 threat of an undeter-
mined and possibly crippling repay-
ment requirement. We should settle
this issue. The program can be a
source of cash to reduce the deficit or
it can be competitive., It cannot be
both.

‘The stakes of guessing wrong in this
pianning process are very high. We
should be debating this issue, and
scon. If the provision we are enacting
today brings the beginning of that
cebate closer, our work will have been
worthwhile.

I reserve the balance of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. ARMSTRONG. Mr. President, I
vield 5 minutes to the Senator from
‘Texas. and more if he needs it.

Mr. GRAMM. Mr. President, I thank
the distingulshed Senator from Colo-
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rado. I rise to make several points
about the conference report and about
reconciliation. .

I wish to begin, Mr. President, by
saying that I am disappointed by the
fact that reconciliation, which was a
vehicle used so effectively in 1981 to
reform entitlement programs, to
change the spending patterns of the
Federal Government, to change the di-
rection of the American economy by
changing the policies of the Federal
Government, has become a catch-all
vehicle for doing so many things that
have nothing to do with saving money.

I am pleased that, under the
Gramm-Rudman-Hollings proposal,
points of order will lie against nonger-
mane provisions; and by that we mean,
in simple English that the general
public understands, provisions that do
not have anything to do with saving
money in reconciliation. It saddens me
a great deal to be forced to make a
choice concerning the things in this
bill that I strongly support and things
in this bill that have nothing to do
with saving money that 1 strongly
oppose,

I oppose - beginning a new entitle-
ment program in this bill. And we
have done that by expanding the base
and reauthorizing trade adjustment
assistance. We have imposed a new tax
on imports, in clear -violation of
GATT. We have reauthorized more
programs in this bill than any bill that
has been adopted since I have been in
Congress in 7 years. I thought recon-
ciliation was about saving money, not
reauthorizing programs.

So 1 believe that my strongest con-
cern about this bill has nothing to do
with how we ought to finance Super-
fund. In fact, I think the base of that
tax has got to be a broad base if we
are going to be able to afford the kind
of cleanup that Congress seems com-
mitted to.

But my concern is that we have, in
the process of this reconciliation bili,
come very close to destroying the only
vehicle that we have ever found to ad-
dress the fundamental issues about
Government spending. And I think
that is a sad commentary on what has
happened to the budget process in the
5 years that we have tried to make it
work. I am hoping that next year,
with a new framework, we can prevernt
this from happening.

Mr. ARMSTRONG. Will the Sena-
tor yield to me?

Mr. GRAMM. I am happy to yield.

Mr. ARMSTRONG. I share the con-
cern that the Senator from Texas has
expressed, because the extraneous pro-
visions which have been added to this
bill are a procedural outrage, whether
you agree with the substance of them
or not.

But, as reassurance, let me point out
to the Senator that we have adopted a
provision which will limit the addition
of extraneous matter to future recon-
cillation bills. And it will be my pur-
pose, following the adoption of this
conference report, to offer a Senate
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resolution, which has been cleared on
both sides, which will extend the same
protection against extraneous material
being added to reconciliation confer-
ence reports.

So I can say to ‘the Senator, while

the horse is out of the barn on this
particular bill, I do not think we wil
ever again face the kind of wholesale
legislation on a reconciliation bill that
we have seen on this bill. I share his
concern, but I think we have got that
bottled up.
" Mr. GRAMM. Mr. President, let me
say to the Senator from Colorado that
I appreciate and wholeheartedly sup-
port that sense of the Senate. We, as a
result of the Byrd amendment which
has been incorporated into the
Gramm-Rudman-Hollings proposal,
have an additional vehicle in a point
of order in the future. But I think it is
unfortunate that a vehicle that was
aimed at saving money has become the
number one reautiorization and
spending vehicle in the Congress.

Finally, I would like to make an ad-
ditional point that has nothing to do
with whether you are for or against
this bill. In the future, we have got to
come. up with a better accounting
system so we all know what we are
doing.

Let me give you an example. The
biggest single savings in this reconcili-
ation bill comes from Medicare—$11
billion. Now, you look at that $11 bil-
lion and you could say we could cer-
tainly use that $11 billicn in the
budget. But the truth Is this reconcili-
ation bill not only does not save any
money in Medicare, it adds to spend-
ing in Medicare. And it does so because
of an accounting system that really
does not make sense, and I hope we
will not use it in the future.

What we have done here is ralsed
the reimbursement level for Medicare
providers by 1 percent and we have
scored that against the current serv-
ices base to claim the largest single
savings in this proposal. But there is
one flaw in that process, or one hook
before we run to the bank with the
$11 billion, and that is, the administra-
tion, through HHS, froze the reim-
bursement level and, therefore, not
only do we not save the $11 billion
here, but we are raising spending
above the level which would exist
under Medicare in the absence of the
adoption of this bill.

1 appreciate all the work that has
been done on this conference report. 1
do not know whether the President is
going to sign it or not.

Quite frankly, I am strongly opposed
to some of the provisions it contains,
some of the new programs, and some
of the new entitlements which we are
starting on the spending bill. On the
other hand, there are some savings in
here. -

But there are two pointa that I think
ought to be reiterated.

No. 1, we need a vehicle, to stop rec-
onciliation from being used to promote
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spcnding, rather than to stop it. As a
result of the Byrd amendment,
Gramm-Rudman-Hollings, and a reso-
fution that will be offered here, we
will prevent the abuse of reconcilia-
tion in the future,

Reconciliation is for saving money,
and not for spending.

No. 2, it is viially important in the
future when we bring thesc kind of
proposals to the floor for deoate that
we have an assessment by the Con-
gressional Budget Office as to how
mucli money is actually saved.

It is very diffcult to have any kind of

meaningful debate on an issue when
we have the largest single savings in &
vehicle which represents not savings
at all but a substantial increase in
spending.

So I think, No. 1, we neerd to go back
to use reconciliaticn for what it was
meant to do. I just wish we were going
tu do it this year. I would have felt o
1ot better about this proposal.

No. 2, we need to have an effective
way of accounting so we know wheth-
¢r we are saving money or not. While

{herc are savings in this bill, and I

know people have worked hard to get
tliose savings, the truth is the savings
are nothing like the figures we are
~howing here because they do not take
into account tlie savings that have al-
ready been undertaken, :

I thank the distinguished Scnator
from Colorado for yielding.

I yield back the balance of my time,

Mr. BENTSEN. I would ask the dis-
tinguished Senator from Loulsiana,
our very able ranking member on
Energy and Natural Resources and the
reconciliation subconference on Quter
Continental Shelf matters, if he would
enter into a brief colloguy regarding
the section 8(g) OCS settlement in the
conference report on reconclliation.
Scnator Johnston, It is my under-
standing that the 8(g) settlement in
the reconciliation conference rcport
was. in part, necessitated by the legal
dispute between the States and the
Federal Government over a ‘“‘fair and
equitable” disposition of revenues
from the 8(g) zone and that the report
among nther things expressly intends
10 settle and oxtinguish that legal dis-
pute. The legislative history of this
measure i3 replete with references to
the ruling by Judge Robert Parker In
the eastern district of Texas.

Judge Parker, using a concept of
bonus-enhancement, held that the
State of Texas was entitled to the
equivalent of 27 percent of the 8(g) bo-
nuses in question as income to which
the State was fairly and equitably en-
titled as a result of mineral develop-
ment on State lands adjacent to the
8(32) zone, :

'This legislation implicitly recognizes
that ruling and grants the States at
least 27 percent of the bonuses, rentals
and royalities as the basis for a perma-
nent 8(g) settlement that benefits the
entire Nation.

Mr. JOHNSTON. I would commend
my distinguished - colteague from
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Texas for his correct interpretation of
out intent in this legislation.

Mr. BENTSEN. 1 would alzo like to
ask the distinguished chairman of the
Energy and Natural Resources Com-
mittee. Senator McCLURE, I he agrees
with my understanding as I have

. stated it.

Mr. McCLURE. I do.

PENSION BFNEFIT GUARANTY CORPORATION CON-
FERENCE REPORT TO., THE RECONCILIATION
BILL
Mr. THURMOND. Mr. President, in

my capacity as a conferee on the Pen-

sion Benefit Guaranty Corporation

[PBGC] subconference, 1 found my

experience as chalrman of the Judici-

ary Committee to be extremely valua-
ble. Because the Judiciary Committee

has jursdiction over bankruptcy law, I

have developed an active interest in

this area. As my colleagues are aware,
initial PBGC reconciliation proposals

dealt with bankruptcy issues, both di-

rectly and indirectly. 1 am pleased

that this conference report has delet-
ed all those provisions which would
have directly affected bankruptcy law
and principles. Specifically, the credi-
tor status in bankruptcy of the PBGC
bassed on 30 percent of an employer’s
net worth purposefully remains the
same as under existing law. The con-
ference does not address the question
of whether or not a pension plan is an
executory contract. That will be decld-
ed under the law as it exlsted prior to
this conference report. Rowever, to
the extent, a pension plan is an execu-
tory contract, it is covered by the void-
ance provisions of sectlon 365 of the

Bankrupticy Code. Absent the consent

of all involved parties, no claim by

PBGC survives bankruptcy.

The conferees wisely chose to stay
neutral and simply maintain current
law regarding these issues. However,
we did see the need to create a larger
sized claim by the PBGC. While main-
taining a neutral position on the
status of the 30-percent net worth
claim, to the extent that 75 percent of

the employer's pension asset insuffl-

clency exceeds 30 percent of the em-
ployer's net worth—the PBGC was
given a general unsecured claim in
bankruptcy. It Is clearly understood by
the conferees that although this addi-
tional claim Is unsecured, no inference
whatsoever should be created as to the
status of the 30-percent net worth
claim. The status of this new, general
unsecured claim adds no evidence—one
way or the other—to the issue of what
status in bankruptcy PBGC has to 30
percent of the employer’s net worth.

I deeply sppreciate the sensitivity
which the conferees have shown to
the concerns of the respective Benate

and House Judiclary. Committees re--

garding these bankruptey issues.

The current estimated deficits for
the PBGC in the amount of $1.3 bil-
lion {llustrate the need for immediate

reforms in this system. Several provi-’

sions In current law have contributed
to this present state of affairs. The

‘premium rate has been too low. Waiv-
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ers of employer funding have been
granted too generously. Although the
dumping of pension plans with insuffi-
cient assets to pay retirees has not
been encouraged, it has been facilitat-
ed under current law. Those compa-
nies which have taken advantage of
this system have exacerbated the fi-
nancial problems of the PBGC.

The reforms which are provided in
this legislation will put businesses on
notice that in the future, responsibil-
itles to these pension plans cannot be
s0 easily abandoned. As 8 matter of
fairness, 1 firmly believe in the con-
cept of reasonsble notice, Too many
citizens, financial institutions, and
other creditors rave in good falth
relled on the existing law. Despite pro-
gpective application of these reforms, I
fear that some creditors, especially
smsall businesses, still may be unfalrly
impacted by this legislation. The small
businessman who has extended credit
to a distressed company has done 80 in
reliance on existing law. If the credit
customers of these amall businessmen
file for bankruptcy after January 1,
1988, the recovery of the small credi-
tor in Bankruptcy Court may be great-
ly reduced due to the iricreased size of
PBGC’s claim 8s an unsecured credi-
tor. This example clearly demon-
strates that retroactive application
would be blatantly unfair. Neverthe-
less, the majority of conferees have
approved one exception to the pro-
spective application of these reforms.

The exception to which I refer in-
volves a provision {n this legislation
that only applies to pension plans that
have posed no threat to the solvency
of the PBGC. These pension plans are
full funded and seek termination to
regain. excess assets, Many of these
plans hope to use these assets to
expand their business and hire new .
employees. They have applied for ter-
mination in compliance with current
lIaw and do not deserve this selective
retroactive treatment. Over my strenu-
ous objection, the majority of my col-
léagues on the conference have i(m-
posed a possible 80-day suspension of
processing these 2urrently pending
terminations.

The challenge faced by the confer-
ees was to provide reforms without dis-
couraging the formation of pension
plans. As I have stated, this legislation
has its defects. However, I believe that
in most respects we have succeeded in
meeting this challenge. Accordingly, 1
am willing to support this conference
report.

Mr. SIMON. The provisions of the
reconcilation bill dealing with Depart-
ment of Labor plan assets regulations
only provide BEC registered real
estate limited partnerships and other
similar real estate entities with effec-
tive date relief if the Department of
Labor falls to issue final regulations or
issues final regulations which would
subject such real estate .entities to

“ plan asset treatment. What assurance

do we have that this section will solve
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the problems raised by the efforts of
the Department of Labor to subject
such real estate erntities to ERISA ju-
risdiction?

Mr. NICKLES. The provisions you
refer to and the related conference
report language were worked out in
advance with the Department of
Labor. The cooperative attitude on the
part of the Department was reason
enough to limit this section to effec-
tive date relief and reason enough for
us to refrain from substantive legisla-
tion at this time.

I share your concern that the De-
partment’s regulations come out right
on this point. I suggest that we all be
prepared to enact substantive legisla-
tion if the Department does not clear-
ly exclude SEC registered real estate
entities from plan asset treatment in
its final regulations.

Mr. SIMON. Thank you. I am satis-
fied. It is particularly important that
the Department not disturb the highly
technical free transferability excep-
tions which have been crafted so care-
fully to reflect the myriad existing
state blue sky and other requirements
and the administrative practices of
such progr:ms. If those exceptions are
tightened in final regulations without
careful attention to the impact on
SEC registered real estate entities, the
regulations will be fatally flawed and a
legislative solution msy be necessary.
The proposed requirement that public
real estate offerings not be primarily
marketed to plans which was in the
January propesal but is absent fom
this bill is inappropriate. It results in
undue expansion of the Department’s
jurisdiction throvgh a logically flawed
shortcut. That requirement would
avoid o "more careful a’nalysis based
upon the similarity of the characteris-
tics of a given investment vehicle to a
typical imvestment monsgement rela-
tionship wnich is the proper focus of
ERISA.

1 take comfort in the Department’s
cooperative approach to this legisla-
tion and hope that the Department’s

final regulations will contain stand-.

ards applicable to SEC registered real
estate entities which are not more
stringent than those described in sub-
section (AX 1)(¢) of this provision.

Mr. NICKLES. I agree with your ob-
servations.

A VICTORY FOR THZ COAL INDUSTRY AND COAL

MINERS

Mr. ROCKEFELLER. Mr. President,
today a victory was won for the coal
industry and coal miners. A major
compromise was reached by the
Senate and House regarding the fi-
nancing of the black lung disability
trust fund. In the reconciliation legis-
lation we are acting on tonight, the
compromise provision 1is included
which will restore the fiscal solvency
of the fund.

I have been actively involved in this
issuc since the President made his
original proposal to increase the excise

tax on coal by 50 percent. This tax in--

crease would have had a disastrous
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effect on the coal industry. Even more
jobs would have been lost and the in-
dustry would have had little choice
but to raise the price of domestic
coal—a move which would have inevi-
tably hurt us in the international mar-
ketplace.

At the same time, 1 have recognized
the urgent need to deal with the $2.5
billion deficit of the black lung trust
fund, We simply had to take action
this year to restore the fund's solvency
if we were to ensure that miners and
their familtes would continue to re-
ceive benefits entitled to them under
the law.

In the recent weeks, 1 have concen-
trated on promoting an alternative to
the tax increase as well as to a meas-
ure adopted by the Senate Finance
Committee which would have endéed
the borrowing authority of the black
lung trust fund. A number of my dis-
tinguished colleagues who represent
states with slgnficant coal mining
jolned me in seeking a responsible re-
sponse to the fiscal problems of the
fund.

Today, we succeeded in winning the
support of the reconciliation conferees
for a responsible alternative. The com-
promise plan was developed by the Bi-
tuminous Coal Operators and the
United Mine Workers of America.
These two groups worked cooperativ-
ley to fashion and approach to solve
the black lung trust fund deficit—
namely, they suggested a one-time, 5-
yvear lorgiveness of the interest pay-
ments on the cumulative indebtedness
of the trust fund and a 10 percent In-
cregse in the coal excise tax.

Mr. President, I am grateful to the
reconciliation conferees for agreeing
to this compromise proposal. By enact-
Ing the tax increase and the forgive-
ness of interest payments, we project
that the $2.5 billion debt of the trust
fund will be retired by the year 2007.
This means that we will restore the in-
tegrity and stability of the Black Lung
Program, which provides critical relief
to the retired miners who suffer from
the crippling dlsease of pneumoconio-
5iS.

I extend my heartfelt thanks to all
of my colleagues who listened to the
views of those who are concerned
about the future of the coal industry
and the Black Lung Program. Specifi-
cally, 1 am indebted to the distin-
guished chalrman and ranking minori-
ty leader of the Senate Finance Com-
mittee for listening to various points
of view and recommendations on this
critical matter. They sappropriately
felt an obligation to tackle the finan-
cial problems of the black lung trust
fund, and in the end helped to enact &
positive and responsible -approach to
reach this critieal objective.

Finally, I commend my fellow col-
leagues representing West Virginia.
The minoirty leader of the Senate
played an active role in developing the
final compromise, And in the House of
Representative Congressman N1cK JoOg
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RaHALL was pivotal In enlisting the
support of conferees on this matter.

1 fervently hope that the provision
included in the reconciliation legisla-
tion will guickly restore the financial
health of the black lung trust fund.
The current deficit threatens the abili-
ty of the program to meet its obliga-
tions under the law. I.am proud that
the parties maost concerned sbout the
fund—inciuding representatives of
coal producing States, the .coal indus-
try, and the United Mine Workers of
America—have succeeded in winning
congressional approval of an equitable
plan for insuring the integrity and
future of the Black Lung Program.

Mr. NICKLES. M-, President, todey
I have the pleasure to discuss impor-
tant reforms reported by the joint
conference on single-employer pension
plan termination insurance that are
part of the budget reconcfliation bill.

This impeortant insurance prograni,
which 18 administered by a se!f-financ-
ing Government corporation, the Pen-
sion Benefit Guaranty Corporsation,
was created in 1874 Co assure that pen-
sion benetits earned by workers would
be pajd even if the employer terminat-
ed the plan in an underfunded condi-
tion. The program covers about 30 mil-
lion retired and working Americans in
over 100,000 defined benefit plans and
is financed by premiums paid by those
plans and by liabllity paid to the
PBGC by employe~s that terminate
underfunded plans.

Bo’h the premium rate—currently
$2.60 per plan participant—and the
employer Yabillty rules under current
law have proven inadequate. The pro-
gram Is now responsible for benefit
payments to about 160,000 current and
future retirees In about 1,100 termi-
nated plans and has .a deficit of over
$1 hillion. The conference has agreed
on & premium increase to $850 effec-
tive January 1, 1986, and reforms to
protect this program sagainst unwar-
ranted claims.

A revision of Lthe employer liability
rule is central to the reform package.
Under current law, an employer is
liable to the PBGC for unfunded guar-
anteed benefits, but the amount of 1i-
ability is limited to 30 percent of the
employer’'s net woerth. The PBGC has
historically been able to collect only
about 15 percent of plan underfunding
through employver lability. The corol-
lary is that the PBGC program affords
companies with large unfunded pen-
slon obligations relative to net worth
the opportunity to chift their pension
funding obligations to ether compa-
nies that keep their plans going and
continue to pay PBGC premiums.

Several predecessor bills to increase
the PBGC, employer liability recover-
fes and institute -other needed reforms
in the program have been introduced
by me in the Sensate :and by various
Members in the House ogver the last
several years. One such bill, 8. 1227,

‘was ordered reported by the full

Senate Labor and Human Resources

a
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Committee in June 1984. This pro-
posed legislation was thec basis for the
reform package sent to the Budget
Committee in September of this year
for reconciliation purposes. The joint
conference on PBGC insurancc re-
forms hoad before it two employer li-
ability formulations. The Senate bill
and the House Education and Labor
formulations are quite identical. They
set employer lability at the fuil
amount of unfunded guaranteed bene-
fits. However, where the amount ex-
ceeded 30 percent of the employer's
net worth, the excess unfunded guar-
anteed liability would be payable in
annual Installments equal to 10 per-
cent of the employer’s pretax profits.
The profits payments would end after
10 years or upon payoff of the plan
underfunding, if earlier. The profits
interest payment schedule would
cnable uniform payment terms and
minimize the need for PBGC and an
employer to negotiate payment ar-
rangements.

After consultation with bankruptcy
experts, it became clcar that the for-
mulation would not produce sufficlent
savinzs for the program. In a bank-
ruptey proceeding the bankruptey
court is likely to liquidate the PBGC's
profits interest claim using very con-
servative collectibility assumptions
consistent with the “fresh start” prin-
ciple favoring the debtor. Thus the
profits interest could easily be under-
valued, reducing PBGC's recovery.
This is a serious problem with the pro-
posal in view of the fact that about 75
percent of claims against the pregram
orcur in the context of vankruptey
proceedings.

Another problem with the proposal
is that members of the bankruptcy bar
and counsel representing bank lenders
have mounted an attack on the status
ol PBGC's employer liability claim in
banhruptey proceedings. ERISA cre-
ated on automatic lien in the PBGC's
favor for the amount of employer M-
ability that an employer neglects or
refuses to pay and accorded this lien
tax priority status ir bankruptcy pro-
ceedings, which assuces compidte or
vory sizable recovery. The bankruptey
and baak bar members assert that the
PBGC claim docs not have tax priority
status. Thiey argue that changes in the
Tederal bankruptey law which estab-
lished the new Federal Bankruptcy
Cude in 1978, deny the PBGC the tax
priority status that was Iintended
under ERIGA,

The Bankruptey Code listed the spe-
citie t'pes of taxes entitled to priority
tsee 11 U.Ss.C. §§ 503(bX(1)(B),
507ca 7)), whereas ERISA did not
specify that PBGC's claim vould be
treated in the same manner as a par-
ticular tax. Section 4068 was amended
by the Bankruptcy Reform Act,
changing it to conform to Bankruptey
Code language, but leaving the priori-
ty language as originally enacted in
1974. The PBGC therefore has contin-
ued to file those claims as tax priority

@ NGRESSIONAL RECORD — SEN

clalms under 11 U.8.C. §§ 503(bX1XB)
and 507@X).

The PBGC has never litigated the
status of Iits employer liability claim
under current bankruptcy law. Be-
cause 30 percent of net worth is gener-
ally a small figure, disputes over
PBGC's recovery are settled through
negotiation rather than litigated.
PBGC did litigate the pricrity status
of its claim in one case under prior
bankruptcy law, however, and pre-
valled. ,

The conferees were concerned that
PBGC's recovery would be reduced to
unacceptably low levels if the profit
interest were liquidated and dis-
charged as a general creditor claim.
We therefore adopted a different for-
raulation by combining features of the
Labor Committees’ and Ways and
Means Committees’ proposals.

The conference agreement gives the
PBGC, in addition to its current law
tax priority claim for 30 percent of net
worth, an additional claim for the
excess, If any, of 75 percent of unfund-
ed guaranteed benefits over the 30
percent of net worth amount. This ad-
ditlonal clalm has a general unsecured
status in bankruptcy proceedings.
Thus the conference agreement is a
compromise between the House Ways
and Means Committee bill, which
would set employer liability at 100 per-
cent of unfunded guaranteed benefits
and apply the current law tax priority
to the entire amount, and the profits
formulation under the House Educa-
tion and Labor and Senate bills.

The conference agreement does not
alter the bankruptcy status of the
claim PBGC makes, as plan trustee,
for unpaid contributions. As under
current ERISA law and the Bankrupt-
cy Code, unpaid contributions that
accrue after a bankruptcy petition
have administrative expense priority;
those that accrue within 180 days
before the petition have employee
benefit status—subject to the $2,000
per employee limit on priority employ-
ee wage and benefit claims—and re-
maining unpaid contributions have
general unsecured status,

Finally, I would like to comment on
the effect of ERISA and the Bank-
ruptey Code on an employer's right to
terminate a plan in o distress termina-
tlon under the conference agreement.
In order to have a distress termination
one of three tests must be*'met by each
contributing sponsor and each sub-
stantinl member of i{ts controlled
group. Each such person must be in a
liquidntion proceeding, in a reorgani-
zation proceeding In which the bank-
ruptcy court approves tne termina-
tion, or in deep financial trouble as
demonstrated to the PBGC under
specified criteria. The conference
agreement makes no change to the ex-
isting law regarding the appropriate
forum to adjudicate disputes concern-
ing such terminations. The Bankrupt-
cy Amendments and Federal Judge-
ship Act of 1984 added section 157(d)
to the Judicial Code providing that a
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U.8. District Court shall withdraw and
hear disputes where consideration of
both bankruptcy law and other Feder-
al laws, such as ERISA, is required.

. BUDGET RECOKCILIATION

Mr. CHAFEE. Mr. President, the
reconciliation package before us repre-
sents a great deal of hard work and
careful discussion. It also contains an
extraordinery number of provisions
which might be called extraneous by
some, but which are extremely {mpor-
tant.,

MEDICAID

For several years now, I have been
working to reform the Medicald
system. Specifically, I have been work-
ing to change the program so that
Medicald funds can be used for com-
munity-baged long-term care services
to our citizens with mental retardation
and developmental disabiilties.

In the long run, I believe this system
{s In need of a major overhaul. The
current system {8 biased toward the
use of institutional facllities—but we
should be working harder to keep
handicapped citizens in the communi-
ty.

True Medicaid reform, such as what
1 have proposed {n my legislation, 8.
873—the Community and Family
Living Amendments of 1985—may take
years to accomplish. In the meantime,
there are several interim changes that
should be made. We were able to in-
clude some of these changes during:
this reconciliation process.

LIFE BAFETY CODE

Earlier this year, I received com-
plaints about the appiication of an
outdated Life Safety Code by the De-
partment of Health and Human Serv-
ices from parents and residential pro-
viders across the country. Consequent-
1y, In the legislation before us there is
a provision to require the Secretary of
HHS to accept the 1985 Life Safety
Code as an acceptable standard for
fire safety. This code, while still striv-
ing for fire safety, offers greater flexi-
bility in the use of resources within a
residence Lo promote such safcty. As &
result of this action the Secretary of
HHS has already acted to accept the
new code.

PUBLICATION OF ICP/MR REGULATIORS

People concerned about intermedi-
ate care facilities for the mentally re-
tarded [ICF/MR), have been waliting
for 2 years to see new regulations for
these facilities. In the reconciliation
package, we have included a provisicn
to require the Secretary to publish for
comment the current draft of the new
ICF regulations within 60 days of pas-
sage. These regulations have been
more than 2 years in the making, and
their publication is long overdue. With
this provision, I hope we can move on
to a new era of planning based on
these new regulations.

MEDICAID WAIVER—DENTIALS AND RENEWALS

Since 1981, HHS has offered home
and community based care walvers to
allow Medicald moneys to be spent in
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specific non-Medicaid facilities. This
program, calied the Medicaid Walver
Program, has. allowed many severely
handicapped persons to live in the
community rather than in institutions.

However, the process of applying for
and recelving a waiver has been so un-
predictable, that it discourages many
States from applying for a waiver. In
an cffort to build greater permanence
and predictability into the walver pro-
gram, I fought for the inclusion of two
related provisions: First, a provision
that calls for a moratorium on all de-
nials of waiver renewal requests from
States, and second, a provision that re-
quires the Secretary to renew those
waiver requests it approves for addi-
tional §-year periods rather than the
current 3-year perlods.

ICF/MR PLANS OF CORRECTION

In recent years, many States have
been confronted with the need to ren-
ovate old institutions for the develop
mentally disabled while at the same
time trying to develop community
based alternatives for those individ-
uals. In many States, this choice be-
tween institutions and the community
based services has presented w finan-
cial hardship. It has forced many
States Lo renovate buildings that they
had intended to close.

One cf the provisions included in
reconciliation  would alleviate this
problem—in very lmited situations.
This provision that would allow an in-
stitution with s buildicg or wing that
is out of compliance to submit a plan
of correction that Incorporates de-
population of the building or wing
over a 3-year period. Among a variety
ol other limitations, this would be al-
lowed only in situations where the vio-
lations are nonlife threatening, and
only with the approval of the Secre-
tary.

I do not believe that this option will
be used In many situations. The intent
here Is simply to allow those States
which have had successful experiences
with community based services the
option of expanding on that success.
There are many States which simply
would not ask for this option, and if
they did ask would be denied because
they do not have a positive history of
community based services znd to some
extent deinstitutionalization.

Some posle are correesrved about
this provision because they think that
States arc given too much power. This

is not so. The State must request to.

implement this provision, but the Sec-
retary of HHS must approve the re-
quest. This preserves the balance of
power between the State and the Fed-
eral Government.

Some are also concerned that this
provision will let States dump people
out of institutions with no programs. I
would newver Introduce such a provi-
slon. As it {s framed there are a wide
variety of requirements and limita-
tions on the use of this provision. For
those individuals who sare affected,
there are a number of safeguards and
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requirements which must be met
throughout the operation of the plan.
MEDICAID PEMONSTRATION PROJECITS

Many critics of the Medicaid system
have stated for years that we can do
better and more creative things with
the money we are spending. Unfortu-
nately, the Medicaid system is so rigid
that it prevents trial attempts at inno-
vative programs.

For this reason, I supported in rec-
onciliation a provision that would
allow a “pilot project” in up to four
States that would allow for greater
flexibility in community residential
expenditures. These demonstration
projects will allow community based
services to be set up on an experimen-
tal basis for both the elderly and the
developmentally disabled populations.

There are many other provisions
denling with the Medicald Program in
this package. Those outlined above are
sirnply the highlights. All in all, I be-
lieve that these provisions represent a
substantial step in the attempt to pro-
vide a reasonable and rational method
cf providing long-term care services.

MENICARE

There were also many changes made
in the Medicare Program, most of
them were reasonable changes. Some,
however, 1 believe may come back to
haunt us. Very few changes in the pro-
gram were made which will have a
direct economic impact on benefici-
aries of the Medicare Program. Most
of the savings were due to freezes or
other restrictions placed on the pro-
viders of health «®re services—such as
hospitals and physicians.

I am concerned that if we continue
down this path,-we will have a health
care program for which there are
meny beneficlaries needing health
care services, but few professionals
available to deliver those services.

“This package cuts the increase in
payments to hospitals to a fraction of
1 percent. In addition, it substantially
reduces—by close to 50 percent—the
amount of reimbursement for indirect
education costs to haospitals. I will be
watching the effect of these combined
reductions carefully to determine
whether hospitals are capable of ab:
sorbing them.

We also coniinued a freeze on physi-
cian payments, with the exception of a
1 percent increase to what are know as
“participdt™g physicians”’—those who
have agreed to accept assignment in
100 percent of their Medicare patients.
I know that there is grave concern
among the physicians in my State
about the freeze especially because of
incredible increases in malpractice pre-
miswms during the pastyear.

1t is becoming .harder and harder to
offer quality heffth care at the aame
time reimbursement is reduved. This is
just the beginning of the problems we
will be encourtering in the coming
YEars.

I predict that this body will be
spending more and more of its time de-
bating health care issues in the
coming years. The pepblems are just
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beginning to surface and they are com-
plex and troubling. There simply are
no easy answers,

Next year and the year after and the
year after that, when the time comes
to produce budget savings, we are
going to be faced with some very diffi-
cult problems—a growing elderly pop-
ulation which is living longer, long-
term care services for that population,
rebellion among health care providers
who can mot continue to absorb the
loss resulting from our actions to
freeze reimbursemert, and the list will
get longer.

So, Mr. President, while I am satis-
fled, generally, with our recommenda-
tions in this package, I am also wor-
ried about the future. I belleve these
problemns can be resolved, but only if
all of us work together with a common
goal in mind—quality health care at a
reasonable price. It sounds simple, but
those of us who are familiar with the
problems know that it will not be
simple to achieve this goal.

Mr. President, 1 am aelighted to
report that this bill includes a funding
package for Superfund, the important
program to clean up toxic waste sitex.
My colleagues and 1 worked long and
hard to get this measure included in
the bill. What we have is a tax that
will raise $10 billion over the next 5
years. It is a broad-based manufactur-
ers’ excise tax. We rejected a waste
end tax and have avoided the need to
resort to general funds from the
Treasury.

“This step moves us considerably
closer to our goal of compieting the
process of amending and expanding
Superfund. My only regret, Mr. Presi-
dent, is that the funds collected will
not be immediately available to revi-
talize the program. Superfund and all
cleanup work has been brought to a
virtual standstill since the old tax ex-
pired on September 30. These new
funds will become avallable as soon as
the House and Senate meet and com-
plete work on a series of pending
amendments to the underlying pro-
gram. At best, that cannot be done
until early February 19886. If that
effort drags on too lcng, a short-term,
emergency release of funds may
become necessary. I am deeply worried
that the Superfund Program {s becom-
ing a political football. The conse-
quences of playing brinkmanship are
unacceptable to me. While political
posturing on the importance of Super-
fund continues, Federal cleanup work
has stopped. Long-term cleanup of
major sites requires long-term plan-
ning and assured funding. This bill
will help and I am anxious to move
forward with whatever steps are neces-
sary to get the program for cleaning
up toxic dumps back-on track.

Mr. LAUTENBERG. Mr. President,
I rise in support of the reconciliation
bill. This bill will cut $20.5 billion from
the deficit this year, $83 billion over 3
years. Those savings are significant.
They are significant because they
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reduce the deficit. They are significant
because Congress is making them.

Congress is making the decisions. It
is making choices. I do not agree with
every choice made. But, Congress is
making them. It will have to make a
great many more. The toughest deci-
sions are yet to come. But, we have
begun to make them. '

Now, I was distressed to hear that
Donald Regen, the President's Chief
of Staff, has reportedly said he will
urge the President to veto the recon-
ciliation bill. The President is being
urged Lo veto $83 billion in deficit re-
ductions.

Mr. President, unfortunately, the
prospect of a veto of the recoaciliation
bill is a sfgn of things to come. It is
Lelling about what the Gramm-
Rudman Act will mean.

Under Gramm-Rudman, the Con-
gress gave its power to the President.
It surrendered its prerogatives to
make choices. For that reason and
others, 1 opposed Gramm-Rudman.
Because under Gramm-Rudman, the
President can impose across-the-board
cuts in spending, not just if Congress
fails to cut the deficit, but also if Con-
vress fails to cut the deficit the way
the President would like.

Now, Congress has cut the defieit.
VWe just passed a continuing resolution
that is $18 billion below the Presi-
denl's request in budget authority.
And now, we are about Lo pass an Om-
nibus Reconciliation Aect, with pro-
gram cuts and revenue measures, that
will cut the deficit some $83 billion.

We will send that deficit cut to the
Presidont, and the President may veto
it. If so, the President would veto defi-
cit cuts made by the Congress, and
substitule cuts made with all the care
and discrimination of an electrle meat
sticer.

The President would veto a cigarette
‘ax, as provided in reconciliation, and
substitute across-the-board cuts in
hiealth care. cancer research, and Med-
WAYCE,

If so. the President would veto a
minimal tariff on imports, designed to
support  job  training for displaced
workers, and substitute across-the-
toard culs in those very same,

He would veto a broad-based tax to
rapport an enlarged and more effec-
vve Superfund, as provided in recon-
ciliation, and substitute across-the-
hoard cuts in toxic waste cleanup.

The President would veto cuts in
what we pay banks to service guaran-
teed student loans, as provided in rec-
onciliation, and substitute instead
across-the-board cuts in the loans we
iay students.

That is what we face, Mr. President.
That would be Gramm-Rudman at
v ork.

Mr. President, I support reconcilia-
lion because it is a significant step
toward deflcit reduction. It also in-
ciudes changes in law that are critical
te my State and to the Nation.

Mr. STAFFORD. Mr. President, I
would like to say immediately that I
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am dismayed by the conference report
on budget reconciliation as it affected
8Superfund. I refused to sign the con-
ference report,

I cm dismayed because of the provi-
sions dealing with Superfund. Or, per-
haps more accurately, not dealing with
Superfund.

The tax which supports Superfund
expired on September 30.

This bill will enact a new tax, de-
signed to raise $10 billion over 5 years.
But for reasons I do not understand,
although the money will be eollected
it cannot be spent.

If this bill becomes law, not one red
cent will be available to the Superfund
Program tomorrow than is available at
this very instant.

The conferees have chosen to pro-
hibit the expenditure of that money,
as it has been expliained to me, to keep
the pressure on the House and Senate
conferees to produce a substantive re-
authorization of the Superfund law.
Supposedly an imminent deadline is
needed to achieve this.-

Mr. President, the Committee on En-
vironment and Public Works reported
a Superfund bill in September of 1984,
when the taxing deadline was 1 year
away. When that bill died in the ¥i-
nance Committee, we reported a bill
again on March 1 of this, when the
deadling was 6 months away. The
House 1ast year passed a bill when the
deadline was nearly 18 months away.

I suggest, Mr. President, that what is
required is not deadlines, but action.
The confcrees had the chance to take
that action, but didn't. It is a tragedy
that the conferees had the opportuni-
ty to keep this program running but
chose not to do so.

This unique approach of collecting
taxes, but not spending them was, I
have becn told, first suggested by the
House conferees. In that context, Mr.
President, 1 would like to observe that
even though the House passed a Su-
perfund bill 10 days ago and requested
a conference, the conferees have yet to
be appointed and the Senate i3 yet to
receive the message from the House.
Because of this, it is likely that the
entire holiday recess will be lost. Re-
portedly, the appointments have been
prevented because of a struggle for
representation on the conference com-
mittee.

Mr. President, the Superfund Pro-
gram i8 dead in the water. Contracts
are in jeopardy, construction has been
halted, and investigations have been
slowed. All we are now paying for are
emergencies and salaries.

If Superfund is defined as the pro-
gram that the couniry had on August
1, 1985, then it no longer exists. This
bill presented the opportunity to
revive it, but the conferees not only
failed to seize opportunity, but reject-
ed it outright.

UNRITORM MINIMUM DRINKING AGE

Mr. LAUTENBERG. Mr. President,
I rise to bring the attention of my col-
leagues a provision in this bill which I
consider to be of national importance.
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That provision makes permanent the
Uniform Minimum Drinking Age Act
of 1984. This law, Public Law 98-363,
requires that States raise their mini-
mum drinking age to 21 by October 1,
1988, or risk the loss of Federal high-
way assistance. ) ,

The provision included in reconecilia-
tion makes the withholding of high-
way funds permanent. This amend-
ment to existing law Is made necessary
by the attempts of a small number of
States to evade the intent of the law
by sunsetting theifr 21 laws [n 1988 .
when Federal withholding is sched-
uled to end. This provision also ends
the reimbursement of withheld funds
at the close of fiscal year 1888. The
provision also includes two lenlent pro-
visions. One allows States to phase in
their 21 laws and be in compliance
with Federal law provided they do so
expeditiously. The other extends the
availability of highway funds withheld
8a that States will not simply lose
funds when they lapse. under the
normal procedures of the highway
law. *

The opponents of this law and the
amendments to it, {ncluded in this leg-
islation, have stressed the punitive as-
pects of the law. I want to emphasize
the compassionate nature of this bill.
The purpose of this law is not to with-
hold highway funds; it ts to save the
lives of hundreds of young Americans
every year on our highways. Its pur-
pose is to close the blocod borders that
separate States with differing mini-
mum drinking ages which provide an
incentive for young people to drive in
order to drink. ¥ar too many of them
do not make it home and their par-
ents, their brothers, sisters and loved
ones guifer the paln. This law does not
put an end to drunk driving, but it will
help hundreds of familieg to avoid the
loss of a son or daughter.

Mr, President, this week has been
designated by President Reagan as
“National Drunk and Drugged Driving
Awareness Week.” How {itting it is
that the Congress has the opportunity
to close the loopholes in the Uniform
Minimum Drinking Age Act this week.

Reconciliation, Mr. Presldent, is es-
sentially an authorization bill. This
provision belongs In an authorization
bill. I have worked closely wi‘h the
committee of jurisdiction, the Com-
mittee on Envircnment and Public
Works, to craft this provision. This
provision is a compromise worked cut
by the committees of authorization in
the House and Senate.

Mr. President, this provision is of
critical importance to such groups as
the National Safety Council, Mothers
Against Drunk Driving and PTA's
throughout the Nation. This provision
is supported by Secretary of Transpor-
tation, Elizabeth Dole, and the
Reagan administration.

Mr. President, I introduced this pro-
vision in July with the eosponsorship
of my friend and colleague, Senator
JOHN DANFORTH, the able chairman of
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the Committee on Commerce, Science
and Transportation. Senator DaN-
FORTH has been steadfast in his sup-
port for this measure.

Finally, Mr. President, I want to rec-
ognize the contribution of the chair-
man of the House Public Works and
Transportation Committee, Repre-
sentative Jim Howarp of my State of
New Jersey. for his extensive efforts
Lo bring about a uniform minimum
drinking age of 21 in this Nation.
Without him, this law would not be on
the books and these amendments
would not be possible.

1 also extend my thanks to the staff
of the House Public Works and Trans-
portation Committee. Caryll Rinehart,
Dick Sullivan and Clyde Woodle have
lent their expertise to this effort and I
thank them.

Mr. MURKOWSKI. Mr. President, 1
rise today in support of the adoption
of the conference report and final pas-
sage of H.R. 3218, the Omnibus
Budget Reconciliation Act of 1985. As
chairman of the Committee on Veter-
ans' Affairs, I am pleased that the con-
ferees on title XIX of H.R. 3218 re-
garding veterans’' programs have been
able Lo work out a fair and equitable
compromise, one which will meet the
savings targets required under our rec-
onciliation mandate and which will
result in significant reforms in .VA
health care delivery.

The provisions contained in the con-
ference agreement inciude the estab-
lishment of income eligibility criteria
for VA health care, the authorization
of reimbursement under health insur-
ance contracts, a 3.1 percent—percent
cost-of-living adjustment [COLA] for
veterans in receipt of service-connect-
ed disability compensation and related
benefits, an epidemiological study of
the health of women veterans, and
evallation of the needs of native-
American veierans including Alaska
Natives and a waiver of congressional
notice-and-wait period for administra-
tive reorganization of certain automat-
ed data processing functions.

Beoth the House- and the Senate-
passed bills contained the establish-
ment of new eligibility criteria and
income thresholds for certain non-
service-connected veterans and third-
party reimbursement for non-service-
connected veterans who are furnished
VA health care. Both the House- and
the Senate-passed versions also con-
tained a provision to cap the service-

connected disability compensation
COLA.
Mr. President, I am extremely

pleased with the spirit of cooperation
and dedication to the resolution of
these issues that was evidenced by all
the conferees and their staff. I par-
ticularly want to thank G.V. (SONNY)
MoNTGOMERY, chairman of the House
Veterans' Affairs Committee, and
JoHNn PauoL HaAMMERSCHMIDT, ranking
minority member of the House Veter-
ans' Affairs Committee, and their
staffs, as well as Senator CRANSTON,
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the ranking minority member of this
committee and his fine staff.

The most significant differences in
the House- and Senate-passed bills
were found in the policies contained in
the proposed income eligibility crite-
rila. The differences were especially
significant in how to treat eligibility
for VA health care and the level of co-
payment that should be required for
veterans who were deemed able to pay.

HEALTH-CARE ELIGIBILITY

Mr. President, the revisions pro-
posed by the Senate-passed bill regard-
ing eligility for VA health care would
have prioritized the care to indicate
the Nation's commitment to service-
connected disabled and impoverished
veterans. Inpatient and outpatient
care would have been prioritized in the
same manner and nursing home care
would have been prioritized to ensure
that VA nursing care beds would be
available first for those who need the
highest level of care. The Senate-
passed bill would have established an
across-the-board income threshold of
$25.000 for non-service-connected vet-
erans and required the medicare de-
ductible every 60 days for veterans
being furnished hospital care or nurs-
ing home care within a l.year period.
Veterans who would have been fur-
nished outpatient care and who were
over the income threshold would have
paid 20 percent of the average cost of
VA outpatient visit.

Mr. President, I believe that al-
though we have moved toward the
House's position in many aspects of
this bill, the House was also willing to
modify its position regarding entitle-
ment to health care as well as the co-
payment for those veterans who have
non-service-connected disabilities and
who do have the ability to contribute
toward their care.

Under the conference agreement,
nine categories of veterans “shall” be
furnished needed hospital care in VA
facilities and may be furnished such
care, if currently authorized, in Non-
VA facilities. These categeries of vet-
erans would include all service-con-
nected disabled veterans, so-called spe-
cial statutory categories—including
POW's, veterans exposed io Agent
Orange or radiation—and veterans of
World War I and earlier conflicts, as
well as other non-service-connected
veterans with incomes not exceeding
$15,000 for a veteran with no depend-
ents and $18,000 for a veteran with no
dependents and $18,000 for a veteran
with one dependent, plus $1,000 for
each additional dependent. By estab-
lishing a new ‘“shall” category for
these veterans seeking hospital care
the Congress has indicated its strong
feeling that these categories of veter-
ans should have the highest priority
and that they spould be furnished
needed care to the extent that beds
are avallable and funds have been ap-
propriated.

The statement of managers indicates
that the conferees cleadly intend that
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for the above-mentioned categories,
the VA’s sole obligation is:

First, if a veteran is in immediate need of
hospitalization, to furnish and appropriate
bed at & VA facility where the veteran ap-
plies, or if none is available three, to furnish
a contract bed if authorized in section 603
or arranged to admit the veteran to the
next closest VAMC, or DOD facillty Wwith
which the VA has a sharing agreement,
with an avaflable bed; or Second, if the vet-
eran needs nonimmediate hospitalization, to
scheduie the veteran for admission where
the veteran applied, if the schedule permits,
or refer the veteran for scheduling and ad-
mission to the nearest VAMC, or DOD facii-
ity with which the VA has a sharing agree-
ment, with an available bed and facilitate
the veteran’'s admission there.

That is the extent to which current
law would be modified with respect to
the word “shall”. The reason that the
conferees. included this language in
the statement of managers was Lo
made perfectly clear that although we
have taken a major step in requiring
the VA to care for these high priority
categories of veterans, the VA is not
expected to plan additional or expand-
ed services or space to care for such
veterans. We believe the VA does have
the capacity to treat these nine cate-
gories. If such a veteran applies and
there is no space, the conferees ex-
pressed the view that the VA will
make every attempt to ensure that
such a veteran be treated at another
VA facility that provides similar serv-
ices. .

This "legislation would not change
current law or practice regarding the
beneficiary travel program. I wish to
emphssize that the intent of having
veterans referred from one hospital to
another was not to Increase the cost to
beneficiary travel but to increase the
possibilities that veterans would re:
ceive needed care as soon as possible.
There is no requirement that benefici-
ary travel be paid in such instances.

As far as a concern that has been
raised that using the word ‘shall”
would create an entitlement to VA
care that would circumvent the appro-
priations process, the VA's general
counsel has informed us that no such
entitlement would be created. I ask
unanimous consent that the general
counsel’s white paper on this eligibil-
ity issue be included in the REcorD at
this point. :

There being no objection, the mate-
rials was ordered to be printed in the
RECORD, as follows:

PROPOSED AMENDMENTS T0 SEcTIONS 6810 AND
612—Is AN “ENTITLEMENT' CREATED

Both the House and Senate versions of
the Budget Reconcilietion Act (H.R. 3500
and 8. 1730) contain the s0 called ‘“means
test/third party reimbursement” legislation
which would alter the eligiblilty of veterans
to receive VA hesalth care benefits. Both the
House and 8enate bills would amend 38
U.B8.C. §§610 and 612, to provide that the
Administrator “shall furnish” hospital care
and outpatient medical services to certain
veterans. The Senate bill algo provides that
nursing home care “shall” be furnished to
those same veterans. Under existing law,
the Administrator “may furnish’ such care.



December 19, 1885

Both bills also delete existing language in
sections 610 and 612 providing that care
may be furnished only within the Hmits of
VA facilities. The changes made by these
bills have given rise to the question: Wil)
certain veterans be “entitled” to reccive VA
health care benefits, and what does that
nean?

Guenerally, the term “entitlement” con-
notes a right to receive something, or to do
something. with the scope of the right vary-
ing according to the legal authority creating
it. Sce generally Wards and Phrases,
Valume 14A, pages 388-395 (1852 ed) and
Supp. pg. 18 (1985). Entitlements may take
many forms, but this paper is primarily con-
cerned with what may be characterized as
“atatutory entitlenments.”

A review of case law reveals that the
termis entitioment™” and sigtutory entitle-
ment’” are used very loosely and impreciscly
by the courts. Research has nol revealed an
instance of a court’s defining the terms spe-
cileally, However, based on a review of
cases using the term “entitlement,” this
pie posits the following definition. - Stat.-
ntory entitiement” is a night, not subject to
the diseretion of an agency officlal, to re-
cene g paymenl. a poud, a service, or some
otaer vient {roin the government on the
toris of meeting oligibility criteria estab-
shed by statute or implementing regula-
tinns. Ay discussed below, however, the Iden-
ufication of an interest in a benefit as a
statutory entitlement does not in itself indl-
cate that the “entitled” parties have an ab-
sointe right 1o, and can enforce receipt of,
that benefit.

The concept of a statutory entitlement ap-
pears Lo embody two principal elements:
first, the right must be defined in a 1aw or
repulation. and, second. the law or regula-
tion must leave Qitule if any discretion to
goternment officials to determine whether
or not the benefit wil be provided. The
orm Cemdtlement” s most comnionly used
ta the case Jaw in the coutext of constitu-
Lioual procediiral due process cases involy-
e lndividuals or groups sceking to show
Lhe presence of a “property interest” which
cannot be ahridged except by due process of
inw, Thus in Goldbere v. Kelly. 397 U.S. 254
«1970). the court stated that welfare bene-
fits are a mntter of statutory entitlement
tor prrsons qualified to receive them.” Id. at
p. 25210 Board of Reaents v, Roth, 408 U.S.
464 (1972, the court states thal Lo have a
property interwst, an individubl must have

A depinmiste cladn of entitlement.” Id. at
L77 The Rotfh Court clearly stated that a
pror rty auterest or “‘entitlement” is de-
“ned by the scurce that created the inter-
et Thas, the court stated: Thus. the wel-
tere recipients in Goldberg v. Ketly. supr,
had 8 claim of entitlement to welfare pay-
reents that was grounded {n the statute de-

frinng elipibility for them. Id. at 577.

Thiers 5 some ¢iase 'aw to suggest that a
statufe or regulation which vests significant
d.:eretion in povernment officials in connec-
tinn wrin provision of the benefit does not

cenler an entitlement. In Ingram v. O 'Ban-
ri-n, B34 F. Sup. 385 (E.D. Pa. 1982), a case
in which plaintiffs claimed an absolute right
1o benefits. the court hield that no entitle-
ment existed where, despite language in the
state’s regulation definlng  eligibility for
services on the basis of specific financlal
wnd medical need, other regulatory provi-
stons vested broad discretion in Agency offl-
cials to determine how beneflts would be
provided. Indeed, the statutory scheme and
applicable pegulations In that case allowed
the state to define the entitlement as per-
mitting the decision by State officials to de-
termine provision of the benefit under pri-
ority 1t which, in fact, denjed the benefit
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to individuals otherwise meeting eligibitity
criteria. 1d. at 388. R

Consequently, the Court stated, “This reg-
ulations (sic) negates any allegatton that
when demand surpasses availabliity, appli-
cantis have a legitimate expectation that the
state will increase funding of the program
to ensure that all applicants recelve the
service.” Id. The statutory scheme did “not
create an entitlement to the service or at
most, create{d] an entitlement to receive
the service as it is avallable.” I1d Similarly,
in Riverview Investments v. Ottowa Com-
munity Investment Corp., 769 F.2d 324, 327
(6th Cir. 1985), the court held that the sub-
stantial discretion vested in State officials
to administer a program (municipal bond)
defeated any clalm to an entitlement to
have sugh bonds issued, even though other
applicants had received the benefits of the
issuance of the bonds. See also Moore v.
Johnsaon, 582 F.2d 1228 (9th Cir. 1978). Con-
trast Alcrander v. Polk, 572 F. S8upp. 605
(E.D. Pa. 1983}, a case In which plalntiffs
claimed an cntiticment to benefits to the
extent funding is available. There the court
held that an entitlement existed in a statu-
tory supplemental food benefit program, to
the extent funds were available, even
though cfficlals had authority to limit the
benefit when adequate funds were not avall-
able to provide the benefit to all eligible in-
dividuals. While the Polk case demonstrates
that the law is by no means certain with re-
spect to what constitutes a property {nterest
establishing a right to due process, {t does
not suggest that a statutory entitlement is
an absolute right to that property.

The question has been posed as to wheth-
er the proposed amendments to sections §10
and 612 of tille 38, United States Code, in
the House and Senate Budget Reconcilia-
tion bills, create entitlements. In determin-
ing precisely what benefits are granted by
the statute, and whether the individual is
statutorily entitlied to them, attention must
be pald Lo all of the statutory limitations on
the grant of the benefits, Existing sections
610 and €12 use the words “may furnish” in
describing the Administrator’s authority to
provide health care benefits to vcterans.
Those words are susceptible to an interpre-
tation that the Administrator has virtually
unlimited discretion to determine whether
or not to provide care or services {o eligible
veterans. e

Thzt interpretation was supported in an
opinion prepared by the Office of Legal
Counsel, Department of Justice, dated De-
cember 7, 1882, The proposed changes to’
sections 610 and 612 would certainly alter
and limit the Administrator’s discretion to
decide not to provide care to certain catego-
rles of veterans, but the changes do not
foreriase all discretion, or “‘entitie” every
otherwise eligible veteran (who *‘shall” be
provided care) to recefve whatever care or
services are dee ued desirable or even deter-
mined nccessary. Generally speaking, we be-
Heve the proposed change from “may’” to
“shall” would only mandate that tf VA fa-
cilitles and resources are apailabie and ca-
pable of providing needed care and services,
the Administrator must furnish the care
and services to uny eligible veteran able to
present himself or herself at the VA facility
to recelve the care.

The major limitation on the provision of
benefits Is the fact that VA focilities and re-
sources are limited. At the present time, fa-
cilities simply do not exist to provide all
types of health care benefits to all veterans
eligible to receive those benefits, particular-
ly under the House bill, and both the
Senate and House bill continue to impose
stringent limitations on the provision of
controct care in non-VA facHities. Purther-
more, VA's ability to acquire or eonstruct
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new medical facilities is constrained by stat-
utory provisions. For example, any signifi-
cant VA construction project must be ap-
proved by the Congress pursuant to 38
U.8.C. § 5004, before money may be appro-
priated for the project. Finally, as discussed
below, the proposed bills do no$ create new
spending authority (entitlement authority)
such that one mighi argue (ndt necessarily
successfully) that Congress must appropsi-
ate funds tc construct facilities to meet the
needs of all eligible veterans Accordingly.
under the House bill, for example, VA will
be atle to provide care and services within
the limits of {ts facilities and resources, and
eligible veterans can have no clear assur-
ance of receiving needed care in every in-
stance.

In addition to the basic availability of re-
sources limitatfon, both the House and
Senate bills grant, or leave in place a sigunifi-
cant breadth of discretion in the Adminis-
trator to determine whether to provide all
eligible’ veterans with health care benefits.
First, the care sought by a veteran must be
“needed” by the veteran (House bill) or
“reasonably necessary” (Senate bill). VA
regulntions and manual provisions treat this
eligibility criterla in essentially absolute
terms, i.e., a veteran either does or does not
need medical care. HoWwever, the require-
ment that care be needed can also be
viewed, particularly under the pending
Bnuse bill, (which on its face pleces all bat
non-needy, nonaerviceconnected veterans
on an equal footing as to eligibility and pri-
ority for care in VA facilitles) as permitting
the Administrator to assess need in relative
terms, e.g., degree of urgency of need in re-
lation to VA capabflities. Thus, {f resources
are extremely limited, the Administrator
could concefvably determine that enly limit-
ed types of herith care services can be said
to be “needed.” If an outpatient clintc is
full, perhaps only emergency servires couwld
be deemed “needed” for a new applicant,

Additionally, neither the House nor the
Benate bill siters the existing lsnguage of 38
U.B8.C. §621. That saction grants the Admin-
istrator authorlty to promulgate reguiations
governing, and limiting, hospital, nursing
home, and domicillary care. Bection 831.1s
generally thought of as granting necessary
authority to allow cfticlent administration
of the medical system. However, {t grants
significant discretfon to the Administrator
to determine that care wili not be provided
in certain fnstances. In Instances where VA
lacks the capacity or facilities to meet the
demand for health care benefits, this au-
therity would, for example, allaw the Ad-
ministrator, under the House bill, to deny
immediate care to cerialn ectegaries of vet-
erans, and place them on taiting lists for
care in the future. (The Senate bill provides
specific priority provislons, of course.)

It should alzo be notod that the House bill
proposes to add a new subsection (g) to scc-
tion 610. This new provision would explicit-
ly recognize the Administrator’'s existing
discretlon “to determine—

(A) The appropr.ateness of furnishing -
medical services, therapies, or programs
under this chapter; or

(B) In what manner they will be fur-
nished.

A veteran seeking care from the VA can
only expert to receive the care and services
authorized by the l1aw. Clearly the “‘entitle-
ment” to be enjoyed by the benefictaries of
these bills is encumbered by significant lmi-
tations. Although individuals have used the
word “entitlement” to describe the benefit
that the House-passed measure would pro-
vide, we [ind no basis to conclude that lndi-
vidual nonservice-connected velerans, e.g..
can have more than a unilateral expectation
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of receiving VA care whenever they need it.
Although we do not foresee the likellhood
that serviceconnected veterans under the
Senate bill would be denied needed VA care,
it is not clear that veterans can compel the
Agency to provide care as a matter of statu-
Lory entitlement.

As a final matter, we address the question
of whether the proposed changes to sections
610 and 612 would invoke any legal require-
ment that the Congress appropriate funds
sufficient to assure that VA facilities would
be constructed and resources made available
to provide health care benefits to all eligible
veterans who seek them. We do not believe
the changes invoke any such authority.

Under the Congressional Budget Act of
1974, Congress may create what i3 termed
“entitlement authority.” Entitlement au-
thority is defined in section 401(c) of the
Act (2 U.S.C. §651(c)2)C)) s the author-
ity:

(C) to make payments (including loans
and grants), the budget authority for which
is not provided for in advance by appropria-
tion Acts, to any person or government if,
under the provisions of the law containing
such authority, the United States is obligat-
ed to immake such payments to persons or
governments who meet the requirements es-
tablished by such law.

The language in the above provision, “the
United States is legally obligated to make
such payments,” (Emphasis added), implies
that the funds must be paid to beneficiaries,
and that funds for payment must be appro-
priated by the Congress. In our view, howev-
er, neilther the proposed House or Senate
changes to sections 610 and 612 would
create entitlement authority, so no legal ob-
ligation can arise. The first element In the
definition of entitlement authority is met in
that VA health care benefits are authorized
by sections 610 and 612, not by appropria-
tions acts. However, the other statutory ele-
ments of entitlement authority ere not.
First, health care benefits are not pay-
ments. they are services. Second, there are
limitations and areas of discretion on the
provision of the health care benefits, as dis-
cusseu above, not provided in the authoriz-
ing law. An individual cannot expect and is
not assured of receiving the sought after
benefits simply by mecting the statutory eli-
gihility requirements.

Even if we assume that the amendments
to sections 610 and 612 were to create enti-
tlement authority, or a statutory entitle-
ment, we question whether that would abso-
lutely require the Congress to appropriate
funds to meet the obligation. In fact, Con-
gress might actually decide to terminate an
entitlement program by failing to provide
funds. Thus, in Local 2577 AFGE v. Phillips,
358 F. Supp. 60 (D.D.C. 1973), the court
noted:

An authorization dces not necessarily
mean that a program will continue. Con-
gress, of course. may itself decide to termi-
nate a program before its authorization has
expired, either indirectly by failing to
supply funds through a continuing resolu.
tion or appropriation, or by explicitly for-
bidding the further use of funds for the pro-
grams . . . Id. at 75.

Relying on that case, our office has held
thit a statutory entitlement is limited by
the availability of the necessary appropria-
tions.

Mr. MURKOWSKI. Mr. President,
the Statement of Managers also in-
cludes language to highlight the
intent that title XIX of the Congres-
sional Budget and Impoundment and
Control Act of 1974 would continue to
apply. Under this legislation the use of
the term *“shall” is intended to en-
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hance the eligibility of the specified’

veterans but not intended to diminish
the status of all other categories of
veterans eligible for care under cur-
rent law. The VA would continue to be
required to provide such needed care
to all eligible veterans if resources
have been appropriated and remain
available. But the use of the term
“shall” does not require that any spec-
ified level of appropriations be made
and it is certainly my intent to under-
line that an entitlement as defined
under the Congressional Budget Act
has not been created.

Except for those deemed able to
defray the cost of care, other non-serv-
ice-connected veterans will continue to
have the same eligibility for health
care as under current law. The VA will
continue to have discretionary author-
ity to treat them on a space-avallable
basis. Non-service-connected veterans
with incomes above $20,000 for =a
single veteran and $25,000 for a mar-
ried veteran with one dependend plus
$1,000 for each additional dependent
will be furnished care on the basis of
an agreement to make a modest copay-
ment, and if resources and facilities
are otherwise available. The conferees
categorically rejected the Administra-
tion’s proposed means test and spend
down theory in favor of a more equita-
ble and less onerous approach which
grants access to health-care irrespec-
tive of income. .

Mr. President, under the conference
agreement outpatient care and nurs-
ing home care eligibility would remain
the same as current law. I- greatly
regret that the House would not
accept the Senate’s provisions to prior-
itize eligibility for both inpatient and
outpatient care. In my view, such an
approach clearly would have provided
service-connected and impoverished
veterans with the highest priority for
care. .

Mr. President, in initiating a copay-
ment for veterans who have been de-
termined able to contribute a modest
amount to the cost of their care, the
conferees have taken a major step in
redefining the parameters of VA care
for certain non-service-connected vet-
erans. It is important to remember
that this country.owes a great debt to
veterans who served and sacrificed for
their country. This legislation ensures

care for veterans with service-connect- "

ed disabilities and impoverished veter-
ans. However, we also have to remem-
ber that resources are not unlimited
and we face enornous deficits., The
recent enactment of the so-called
Gramm/Rudman balanced budget
amendment certainly emphasizes the
fact that the Congress and the coun-
try recognize the need to control
spending and have taken an important
step toward that end. I believe that
this legislation responsibly meets the
level of savings required of both the
Senate and House Veterans’ Affairs
Committees.

The Administration’s original pro-
posal for a means test contalned an
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$11,400 income cut-cff for a single vet-
eran and required a strict spend down
of income by veterans above this
threshold prior to becoming eligible
for medical care. That approach was
rejected by both the House and the
Senate. Instead, we have income
thresholds which are more realistic in
terms of family income standards, and
incorporated provisions which permit
veterans with incomes over that
threshold to use the VA if facilities
and resources are available based on
an agreement to contribute toward
their care. The income threshold
agreed to by the conferees combines
both the Senate's across-the-board
$25,000 threshold and the House's ap-
proach of having different thresholds
for single and married veterans. These
thresholds are clearly spelled out in
the statement of managers accompa-
nying the conference agreement. .

Mr. President, under the conference
agreement, a veteran belng furnished
hospital care and who I8 deemed not
unable to defray the expense of care,
would be required to pay thie Medicare
deductible, currently $492, for the first
90 days, and half of that deductible
for each succeeding additional 90 days
of care, within & 12-month period. The
same deductible would apply for veter-
ans who are furnished VA nursing
home care. The conference agreement
does provide; however, that if the vet-
eran had been transferred from a VA
hospital to a nursing home, the veter-
an’s initial $492 payment would apply
for the nursing care until the expira-
tion of the 90-day period. For outpa-
tient and home-health care, veterans
deemed able to pay would contribute a
per visit payment of 20 percent of the
VA average daily rate not to exceed
the medicare deductible for each 90-
day period. All of the inpatient pay-
ments during each 90-day period
would count toward the outpatient
cap.

The adoption of income eligibility
criteria is not only a reflection of the
budgetary constraints facing the Con-
gress, but also a commitment to con-
tinue to care for the nine categories of
veterans defined by this legislation
and an endorsement of the continu-
ation of a comprehensive Va health-
care system by allowing non-service-
connected veterans with higher in-
comes to continue to have access to

the VA system in return for a small

partial payment.
THIRD PARTY REIMBURSEMENT

Mr. President, H.R. 3281 contains a
provision, which for the first time,
would achieve parity between the VA
and private health care providers. This
legislation would authorize prospec-
tively reimbursement to the Federal
Government under health-insurance
contracts for the reasonable costs of
health care and services furnished by
the VA to non-service-connected veter-
ans who have hesalth insurance. Most
health insurance plans and contracts
centain exclusionary clauses which
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bar reimbursement to the Uni
States for care provided by the VA.
Recoveries under this provision are not
intended in any way to reduce the
annual appropriation for the VA
health care system as all recoveries
will be deposited into the U.S. Treas-
ury. Both the House and the Senate
have agreed on the basic policy on this
issue and agree that & veteran who is
otherwise insured must be allowed to
use those insurance benefits for VA
care as well as for private care,.

The provisions contained in the
Senate and House reconciliations bills
were very similar. The conference
agreement incorporates the essence of
both the Senate and House provisions,
several of which I would like to high-
light, ’

This provision would require the Ad-
ministrator to prescribe regulations
which would govern the determination
of the reasonable cost of care or serv-
ices. .

The regulations to be prescribed for
determining the reasonable cost of
care or services shall also provide that
the determination of “reasonable cost”
may not exceed an amount equal to
that which the third party would pay
for such care or services under prevail-
ing rates of payment to non-Federal
facilities In the same geographic area
as the VA facility in which the care or
services are furnished.

This proviston would not, in any
way, restrict an eligible veteran's
access to VA health-care, nor would {t
require a veteran to pay any deducti-
ble or copayment required under the
terms of an insurance contract in
order to recieve care.

The provision would also specify
that a veteran's failure to pay a de-
ductible or copayment required under
the terms of an i{nsurance contract
would not preclude the Government
from recovering from the third party;
however, the amount of the recovery
would be reduced by the amount(s) of
the deductible or copayment. This pro-
vision would also authorize, subject to
certain restrictions, a third party to in-
spect medical records of a health-plan
beneficiary for whom recovery fis
sought, in order to enable the third
party to verify that the care or serv-
ices were furnished and meet the crite-
ria generally applicable under the
health-plan contract.

Finally, the VA would also be re-
quired to submit to the Congress re-
ports on the implementation and re-
sults of the amendments made under
this provision.

The third-party reimbursement pro-
vision contained in the conference
agreement reflects certain recommen-
dations made by private health insur-
ers, concerning the constitutionality of
such a provision with respect to exist-
ing [nsurance contracts, and the ade-
quacy of cost-containment measures
within the VA health-care system.
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SERVICE-CONNECTED DISABILITY COMPENSATION
COLA

Mr. President, the compromise would
provide a 3.1-percent COLA to our Na-
tion’s service-connected disabled veter-
ans and their dependents and survi-
vors effective December 1, 1985. This
COLA is the same as that provided to
VA pension and Social Security recipi-
ents, also effective December 1, 1985.
Due to the inability of the House and
Senate to reach agreement on an om-
nibus compensation and veterans’ ben-
efits bill before adjournment sine die,
the House and Senate Veterans' Af-
fairs Committees have agreed to in-
clude the compensation COLA In the
Reconciliation bill in order not to
delay any further the enactment of a
COLA for service-connected veterans.

ADMINISTRATIVE REORGANIZATION

In April 1985, the VA Administrator
selected McManis Assoclates Inec. to
prepare an implementation plan for
the modernization of DVB informa-
tion management systems. Thelr plan
was released on October 25, 1985. It
suggested certain reforrns for the mod-
ernization of the current benefits de+
livery system. Based on this report,
the Administrator has proposed 2 re-
organization of certain automated
data processing functions. In a letter
to me, dated November 1, .1985, as
chairman of the Senate Veterans' Af-
fairs Committee, the Administrator
has requested a waiver of the notice
and wait period required by section
210(BX2) of title 38, United States
Code. I believe giving those responsi-
ble for VA benefit payments authority
over the data processing resources is a
first step in the reforms necessary to
improve VA data processing. I ask

unanimous consent that the letter be -

printed in the RECORD.

There being no objection, the letter
wis ordered to be printed in the
Ri.CcoRp, as follows:

VETERANS ADMINISTRATION OFFICE
OF ADMINISTRATOR OF VETERANS
AFFAIRS,
Washington, DC, November 1, 1985.
Hon. Frank H, Murkowskl, )
Chairman, Committee on Veterana’ Affairs,
U.S. Senate, Washington, DC.

DeAR MR. CHAIRMANK: The purpose of this
letter is to report a planned administrative
recrganization within the Veterans Admin-
istration (VA) involving the transfer of cer-
tain functions from the Office of Data Man-
agement and Telecommunications
(ODM&T) to the Department of Veterans
Benefits (DVB).

As you are aware, under the Congressional
“report and wait” requirements of 38 U.B.C.
§ 210(b)(2), a detailed plan and justification
must be submitted to the appropriate com-
mittees of Congress for certain VA adminis-
trative reorganizations involving a reduction
during any fiscal year by 10 percent or more
in the number of full time equivalent em-
ployees (FTEE) at a VA covered office or {a-
cility. The report must be made not later
than the date on which the President sub-
mits his budget for the next fiscal year.
Therealter, no action can be taken to imple-
ment the reorganization until the first day
of that fiscal year. Thereafter, no astion can
be taken to implement the reorganization
until the first day of that fiscal year. This
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i I8 submitted In order to satisly the
abfVve-reporting requirement for a planned
VA organizatfonal transfer of certain auto-
mated data processing (ADP) functions as
described befow.

As you are aware, in April 1985, the Veter.
ans Administration gelected McManis Asso-
clates, Inc., to prepare an implementation
plan to modernize the CVB benefits and
services dellvery systems. This plan was to
be consistent with my policy statement
mandating the full moderization of the
Agency's data processing .and communica-
tions systems 80 as to improve the quality of
service provided to veterans and thefr fani-
lles. The McManis study among other
things found that there was limited end-
uscer involvement in system design and de-
velopment, limited systems training, and
that there were inconsistent system utllize-
tion management practices. Based on these
findings, I approved the McManis recom-
mendations that DVB should have the au-
thority, resources and responsibility for the
systems development and greater operation-
al oversight within averall agency standards
and policy guidelines. Implementation of
this recommendation requires the adminis-
trative reorganization which is the subject
of this letter,

We propose to reorganize in order to move
ADP program specialists closer to the DVB
program specialista, and give DVB a greater -
role in ADP decisions. By giving DVB con-
trol of ADP resources, they will bc able to
better focus ADP expenditures on service
delivery priorities. This reorganization will
involve 362 ODM&T full time equivalent
employees (FTEE). Thesz organizational
transfers will occur at VA Central Office
(VACO), and at the Austin, Texas; Hines IN-
linois; and Philadephia, Pennsylvania VA
Data Processing Centers (DPC). The
number of PTEE transferred as the result
of ‘this reorgantzation and the base 1988
ODM&T PTEE at each facllity, are as fol-
lows: VACO—81/441; Austin—-75/663;
Hines—148/408; and Philadelphia—60/187.

The functions performed in the positions
to be transferred are unique to the support
of DVB programs and, after this transfer to
DVB, ODM&T will no longer perform these
functions, These functions, and the stations
at which they are performed, are as follows:
VACO-—Benefits Automation Service, which
deslgns all ADP programming for DVB, and
some administrative support personnel;
Austin DPC—Benefits Delivery System Di-
vision, which does programming for DVB in
the areas of loan guaranty, the Beneficiary
Identification and Records Location Bubsys-
tem (BIRLS), and debt collection (beginning
in fiscal year 1986); Hines DPC—System
Support Divisions, which handle program-
ming for DVB benefits programs, such as
Compensation and Pension, Education, and
Vocational Rehablilitation, and which pre-.

the computer tapes for the Depart.
ment of the Treasury to use in igsuing bene-
fits checks; and PLiladelphia DPC~Systems
Diviston, which does programming for VA
applications. There will also be transferred,
at each of the above stations, the functions
of that part of the systems verification and
testing element which performs systems
quality control for the programming done
by the benefits delivery system staff at each
of these stations.

.- It 18 clear from the foregoing that this re-

organization is simply an organizational
transfer of employees. These employees will

“not be relocated to other stations, The great

majority of them will experience no change
in their tunctions, personnel status, immedt-
ate supervision, or even in the location of
their workspace. Accordingly, there will be
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little or no cost impact as the result of this
reorganization.

We believe that this reorganization is ap-
propriate and advisable, and that It wil
have the desired effect of improving and
making more efficlent DVB benefits deliv-
ery systems by giving DVB direct control
over the resources used for its ADP support.
This reorganization has already been the
subject of DVB briefings with staff of the
House and Senate Veterans' Affairs Com-
mittces. Of course, we would be pleased to
provide any additional information which
you may desire concerning this reorganiza-
tion.

I request your assistance in introducing,
and supporting enactment of, a legislative
waiver of the 38 U.8.C. §210(bk2) waiting
period for this reorganization, so that these
improvements fn our organlzational struc-
ture can be made as soon as possible. SBug-
gested language for such a legislative walver
is enclosed. Absent such a walver, we must
wait until fiscal year 1987 to implement this
reorganization.

I appreciate your support for our efforts
to improve benefits delivery for our Nation's
veterans,

Advice has bren received from the Office
of Management and Budget that there is no
objection to the presentation of this letter
and legislative proposal from the standpoint
of the Administration’s program.

Sincerely,
HARRY N, WALTERS,
Deputy Administrator.

SUGGESTED LANGUAGE POR WAIVER OF THE
WaITING Prriop ror DVB AuToMATzZD
DATA PROCESSING ADMINISTRATIVE REORGA-
NIZATION

Be it enacted by the Senate and House of
Representatives aof the Urnited States of
America in Congress assembled, Notwith-
standing the waiting requirements of- sec-
tion 210(bX2) of title 38. United States
Code, the Administrator of Veterans Affairs
is authorized to immediately transfer to the
Dcepartment of Veterans Benefils the DVB-
related automated data processing delivery
systems and related functions as follows: VA
Central Office, Washington, D.C.—Benefits
Automation Service, which designs all ADP
programming for DVB, and some adminis-
trative support personnel; Austin, Texas—
Benefits Delivery System Division, which
does programming for DVB In the areas of
loan guaranty, the Beneficlary Identifica-
tion and Records Location Subsysteirn, and
debt collection; Hines, Nlinols—~System Sup-
port Divisions, which handle programming
for DVB benefits programs, such as Com-
prisation and Pension, Education, and Vo-
cational Rechabllitation, and prepare com-
puter tapcs for benefits checks; and, Phila-
deiphia, Pennsylvania—System Division.
which does programming for VA applica-
tions. There will al50 be transferred, at each
of the above stations, the functions of that
part of the systems verification and testing
element which pzrforms systems quality
control for the programming done by the
benefits delivery system staff at each of
these stations.

Mr. MURKCWSKI. Mr. President,
under current law the VA may not, in
any fiscal year, implement a reorgani-
zation involving a more than 10-per-
cent reduction in the number of full-
time equivalent employees at any VA
facility with more than 25 employees
unless the Administrator, not later
than the date on which the President
subniits the budget for that year, pro-
vides A report containing a detailed
plan and justification for the reorgani-
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zation.” The *“notice and wait” provi-
sions of section 210(b)(2) of title 38
would delay the implementation of
the proposed reorganization until the
next fiscal year. This bill would pro-
vide a waiver of the notice and wait re-
quirement so that VA may proceed im-
mediately with the proposed reorgani-
zation. )

I strongly believe that DVB does
have data processing problems which
require immediate attention. This
waiver would allow VA to reorganize
frmediately and to proceed with the
process of implementing needed re-
forms. The General -Accounting Office
[GAO] isstudying VA's data processing
capabilities as well as the recommen-
dations of McManis Associates, GAO
has informally expressed concerns
about hardware and software procure-
ment plans recommended by the
McManis Study and the lack of com-
prehensive data processing planning
on the part of the VA. I endorse the
proposed reorganization in the belief
that it will establish a structure con-
ducive to reformx. However, in doing so,
1 strongly urge the VA Administrator,
Harry Walters, to work with the com-
mittee and the GAO to ensure that
data processing reforms are well
thought out and carefully planned, 1
will be monitoring closely DVB's proc-
ess in improving its data processing
systems to meet the agency's and the
Congress' needs for timely and accu-
rate information in the most cost ef-
fective and efficient manner.

BAVINGS ESTIMATE

The Congressional Budget Office
has indicated that total savings from
the enactment of the income eligibil-
ity criteria third party reimbursement
and the 3.1-percent COLA will be in
excess of $1.26 billion over the next 3
years, which is more than $100 million
more than our mandated reconcilia-
tion savings. These savings have been
achieved without the reduction of any
program or service to our Nation's vet-
erans and will, in fact, serve as a model
of the commitment to the Nation to
continuing to provide needed health
care to eligible veterans.

CONCLUSION

In closing, I want to note once sgain
my thanks to my distinguished coun-
terpart on the House Veterans' Affairs
Committee, SoNNY MONTGOMERY AS
well as the ranking minority member

of this committee, ALAN CRANSTON and.

JOHN PAUL HAMMERSCHMIDT, the rank-
ing members of the Senate end House
Veterans' Affairs Committees. The
staffs have worked hard and very
closely to work through the small de-
tails as well as some rather large
policy differences on certain issues to
come up with a very fair and well bal-
anced compromise, I especially want to
thank Mack Fleming, chief counsel of
the House Veterans' Affairs Commit-
tee, his staff, Pat Ryan, Jack MeDon-
nell, Viotor Raymond, Arnold Moon,
and Charles Peckarsky; as well as
Rufus Wilson, the minority chief
counsel of the House Veterans’ Affairs
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Committee and Kingston Smith; Jon
Steinberg, Senator CRANSTOR'S chief
counse! and his fine staff, EQ Scott,
Bill Brew, Babette Polzer, Nancy Bil-
lica, and Ingrid Post, who is one of the
most dedicated workers I know of in
the Senate. A special thanks to Bob
Cover, House legislative counsel, who

" labored tirelessly to perfect the bill

language. Last, but certainly not least,
I want to thank my own {ine staff
headed by Anthony Principt, chief
counsel, and including Cathy
McTighe, Cynthia Alpert, Lisa Moore,
Julle Susman, Judy Boertlein, Jody
Sanders and Kay Eckhardt. Mr. Presi-
dent, I urge the adoption of the con-
ference report and final passage of the
Omnibus Reconciliation Act of 1985.

Mr. President, I ask unanimous con-
sent that the statement of mansagers
of title XIX be printed in the RECORD.

‘There being no objection, the state-
ment was ordered to be printed In the
Rrcorp, as follows: )

TITLE XIX—~VETERANS' PROGRAMS

On October 24, 1885, the House passed
H.R. 3500, the propoted “Omnibus Budget
Reconciliation Act of 1985". Title X of the
bill tncluded the provisions of H.R. 1538, or-
dered reported by the House Committee on
Veterans' Affairs on September 11, 1885, to
gatisfy its reconciliation instructions con-
tained in section 2 of the First Concurrent
Resolution on the Budget for Fiscal Year
19886 (S. Con. Res. 32). )

On November 14, the Senate passed H.R.
3128, the proposed “Deficit Reduction
Amendments of 1985”, after striking out the
House-passed text and inserting in leu
thereof the text of 8. 1730, title XI of which
contained the legislation reported by the
Senate Committee on Veterans' Affairs to
satisfy its reconciliation instructions in sec-
tion 2 of the FY 1986 budget resolution.

On December 8, the House amended the
Senate-passed H.R. 3128 by inserting the
House-passed texts of HR. 3500 and H.R.
3128, and requested & conference with the
Senate. Title X of H.R. 3500 as it orfginally
passed the House was redesignated as Title
X (sections 1951-1982) of Division A of the
House amendment to the Senate amend-
ment to H.R. 3128,

The following material refers to the
Senate amendment tc H.R. 3128 as the
“Senate bill”, to the House amendment to
the Senate amendment as the “House bfll”,
and to title XIX of the Reconciliation Act
conference report as the ‘‘conference agree-
ment'”.

SvsTiTLE A~HEALTH CARE

Both the House bill (section 1972) and the
Senate bill (sections 1131-07) would, as dis-
cussed below, umend chapter 17 of title 38, .
United States Code, to revise existing eligi-
bilities for heaith care furnished by the Vet-
erans’ Administration, and to establish a
"health-care income threshold” fcr pur-
poaes of determinations of eligibility based
on “Inabllity to defray” the cost of needed
care.

The conference agreement (section 19011)
contains such provisions as discussed below.
HOSPITAL CARE
House bill

The House bil] would amend the eligibility
requirements, set forth in present section
610(a) of title 38, for veterans seeking VA
hospital care. The six categories of veterans
eligible for such health care under current
law would be revised and restated as nine
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scparate caiegorles, and the separate basis
of eligibility for non-service-connected vet-
erans 65 years of age or older (without
regard to income) contained in current law
would be eliminated.

Under the Housa bill, the Administrator
would be required to furnish hospital care
determined by the Administrator to be nec-
essary to:

(1) any vcteran for a service-connected dis-
abllity;

(2) a veteran discharged for a disability in-
curred or aggravated {n line of duty;

(3) a veteran entitled to receive disability
compensation;

(4) a veteran disahled as a result of VA
treatment or vocational rehabflitation;

(8) certuin Vietnam veterans exposed to
certain toxic substances and veterans ex-
posed to fonizing rediation from nuclear ex-
plosions;

(8) former prisoners of war;

(T) veterans of the Spanish American war,
Mexican border pericd, or World War I; and

(8) veterans who are unable to defray the
expenscs of necessray care. '

The current limitation on furnishing hos-
pital care “within the limits of Veterans'
Administration facilitles” would no longer
be applicable to these eight categories of eli-
gible veterans.

A veteran would be eligible for necessary
mediral care under category (8) if the veter-
an's family's income in the 12 months pre-
ceding the application for care was not
greater than 3.3¢ times the maximum
annual rate of VA pension payabie to total-
ly disablcd veterans (referred to below as
the “health-care income threshold™). In de-
termining the incomes of veterans for the
purpose of this category, the administrator
would be required to use the same methods
and criterin used to determine annual
income (including taking into account
famlily income) for the purposes of VA im-
proved pension eligibility under chapter 15
of title 38, United States Code. The maxi-
mum income level for health care wouid be
increased each year by the same percentage
increase applicable to the maximum pension
raie. Thus, as of the time the House passed
the bill, the ““health care income threahold”
would be 819,038 for a veteran with no de-
pendents rnd 824,977 for a veteran with one
dependent, plus $3,233 for ench additi~aal
dependent. On Deczmber 1, 1983, the VA
pension income standard fucreased by 3.1

p:rreent, by virtue of present scetion 3112¢2) -

of titie 38, United Statcs Code, and refer-
eace Lo the consunter price index.

The House till would estahlish, ac a nint}:
~ategory of veterans eligible for haspital
care, those seeking care for treatment of
non-service-connected disabllitics who do
not fall info one of the eight otner catego-
ries Thus, this last category would consist
01 those veterans whose income and assets
exceed the health-care income eligibility
threshold. They would be required to make
an annual payment equal to the Medicare
deductible (8492 In 198€) in order to receive
necded care. Such care could be provided
oply “within the limits of Veterans' Admin-
isiration facllities.”

The House bill would also provide that
nothing in these provisions would (1) re-
quire the Administrator to furnish hospital
care in a facility other than a VA facility or
to furnish care to a veteran to whom an-
other agency of a Federal, State, or local
government has a duty to provide care in an
institution of that government, or (2) re-
strict the Administrator's discretion to de-
terniine the appropriateness of furnishing
medical services, therapies, or programs
under chapter 17 of titie 38 or in what
manner they will be furnished.
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Senate bill

The Senate bill would create three catego-
rics of eligibility for hospital care. Under
tho first category, the Administrator would
be required to furnish hospital care deter-
minrd to be reasonably necessary for serv-
ice-connected disabilities and for any dis-
ability of veterans who have service-con-
nected disabilities rated at 50 percent or
more. This care would be required to be fur-

nished through VA (facilitles or, to the-

extent authorized, through non-VA facili-
ties except in the case of a veteran under in-
carceration as to whom the Administrator
could (1) decide not to furnish care in a VA
facility if to do so would not be feasible in
terms of the security that would be neces-
sary and (2) provide care under contract ina
non-VA facility to the extent authorized,

Under the second category, which would
remain essentially unchanged from current
Inw (except that the scparate basis of eligi-
billty for veterans G5 years of age or older
would be e¢liminated), the Administrator
would be authorized, through VA facilities
or, to the extent authorized, through non-
VA facllities, to furnish reasonably neces-
sary hosplial care to veterans with service-
connected disabilities rated at less than 50
percent; veterans who, but for the recelpt of
retired pay, would be entitled to disability
compensation; veteruns who ure eligible for
compensation for dlsabilities incurred as VA
patlents or as participants in a VA vocation-
al rehabilitation program; veterans who
were discharged from military service for
disabilities incurred or aggravated in the
line of duty; former prisoners of war; Viet-
nam veterans exposed to certain toxic sub-
stances and veterans exposed to lonizing ra-
diation from nuclear explosions; Spanish
American War, Mexican border period, or
World War I veterans; and veterans unable
to defray the cost of necesgary care,

Under the third category, the Administra-
tor would have the authority, through VA
facilities or, to the extent authortzed,
through non-VA [acilities, to furnish, to the

extent facilities and resources are otherwise -

avallable, reasonably necessary hospital
care for the non-service-connected disability
of a veteran not Included in categorles one
or two whose annual family income for the
calendar year preceding the veteran's appll-
cation for care exceeds $25,000 and who
carecs to make certaln paymeants to the
Uniied States in connection with such care.
In determining the incomes of veterans for
the purpose of this category, the Adminis-
trator would be required to use the same
methods and criterla used to determine
annual i{ncome (including taking into ac-
count famlly income) for the purposes of
VA improved pension ellgibility. Further,
the Administrator would be given authority
to prescribe regulations defining the circum-
stances under whicih a non-service-connect-
ed veleran having an annual income or
estate above a certaln level would be Ineligi-
ble for VA care

. Conference agreement

The conference agreement (section
19011(a)) generally follows the House provi-
sion. It would establish two groups of VA
health-care eligibilities, Under the first

group. the conference agreement would re- -

quire the Administrator to furnish needed
hospital care through VA facilities, and au-
thorize the Administrator to furnish needed
hospital care in non-VA facilities as author-
ized, to the first eight categories from the
House bill except that the third category
from the House b!ll {s subdivided into two
categories—veterans with service-connected
disabilities rated at 50 percent and above
and any other veterans who have service-
connected disabilities. The ninth category
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of veterans would consist of veterans who
are unable to defray the expenses of neces-
sary care—those who are receiving chapter
15 VA improved pension or are eligible for
Medicald or whose annual! famlly incomes
do not exceed the “Category A threshold”
($15,000 for veterans with no dependcnts
and 818,000 for veterans with one depend-
ent with an increase of $1,000—approxi-
mately equal to the amount of the VA pen-
sion) allowance ($999 as of December 1,
1985)—for each additional dependent).
These amounts would be increased on Janu-
ary 1 of each year (beginning January i,
1987) by the same percentage by which VA
chapter 15 Improved pension benefits are In-
creased on the preceding December 1 (pur-
suant to section 3112 of title 38).

The confecrees {ntend that, for the catego-
ries of veterans specified in section 610{(aX1)
of title 38 (as revised by this section)—those
to whom the Administrator is required to
furnizh hospital care—the VA's sole obliga-
tion with respect to needed hospital care for
these veterans is (1) if & veteran is in imme-
diate need of hospitalisation, to furnizsh an
appropriate bed at the VA facility where
the veteran applies or, if none is available
there, to furnish & contract bed (as author-
Ized under current. law as recodified in new
section 603) or to arrange to admit the vet-
eran to the nearcst VA medical center
(VAMO), or Department of Defense facility
with which the VA has a8 shar.ng agree-
ment, with an avallable bed, or (2) if the
veteran needs non-immediate hospltaliza-
tion, to (A) schechile the veteran for admis-
sion where the veteran applied, if the sched-
ule there permits, or (B) refer the veteran
for scheduling and admission to the nearest
VAMC, or DOD facility with which the VA
has a sharing agreement, with an available
bed and facilitate thie veteran's admission
there. The VA, ¢f course, as also noted
above, would also retain any existing diacre-
tionary authority to furnish health-care to
these veterans. :

Also, if there are 2 or more veterans ap-
plying for the same bed at s particular facil-
ity on a non-emergent basis and one ts seek-
ing care for a service-connection disability
or has 8 30-percent-or-raore service-connect-
ed disability, the conferees intend that that
veteran should receive the bed, With restect
to the remaining veteran, he or she, as
noted sbove, would Le scheduled for the
next avallable bed at the VA facility wheve
the veteran applies or, if none 1s gvailable
there, would be furnished a contract bed (as
authorized under current law as recodifled
in new section 603) or arrangements would
be made (1) o admit the veteran to the
nearest VA medical center (VAMC), or De-
partment of Dcfense facility with which the
VA has a sharing agreement, with an avail-
able bed, or (2) if the veteran needs non-im-
mediate hospitalization, to (A} schedule the
veteran for admission where the veteran ap-
pled, if the scheduile there permits, or (B)
refer the veteran for scheduling and admis-

. glon to the nearest VAMC, or DOD facility

with which the VA has a sharing agree-
ment, with an avaiiable bed and facilities
the veteran's admission there. The VA, of
course, as also noted above, would also
retain any existing authority to furnish
health-care to that veteran.

The conference agreement (section
18011(a)) would provide for a second eligibil-
ity group as to which the Administrator
“may”, through VA facilities and through
non-VA facilities as authorized, furnish
needed hospital care to the extent that re-
sources and facilities are available, to non-
service-connected veterans with incomes

- above $15,000 for thoee with no dependents

and $18,000 for those with one dependent,
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plus $1,000 for each additional dependent.
For those non-serviceconnected veterans
with incomes above the ‘‘Category RB”
threshold (820,000 for those with no de-
pendents and $25,000 for those with one de-
pendent, plus $1,000 for each additonal de-
pendent), the Administrator “may”.
through VA facilitles and through non-VA
{acilities as authortzed, and to the extent
that resources and facilities are otherwise
available, furnish needed hospital care if
the veteran agrees to make certain pay-
ments to the VA in connection with that
carc. Each of these amounts would be in-
crensed on January 1 of each year (begin-
ning January 1, 1987) in accordance with
the VA pension-COLA increase percentage.

The conference agreement further In-
cludes a provision specifying that nothing in
section 610 of title 38, relating to ellgiblity
for hospital and nursing home care (as re-
vised by the conference agreement), re-
quires the VA to furnish care to a veteran to
whom another government entity has a
lega! duty to provide cere in a government
institution—for example, this would apply
to an incarcerated veteran.

With respect to the revisions in hospitel—
care eligiblity, the conferees intend that
care be furnished to service-connected dis-
nbled veterans, low-income veterans, and, to
the extent resources are available, other eli-
gible veterans.

The conferces note with approval the
statements made by the Chairman and
Ranking Minonty Member of the Senate
Committee on Veterans' Affairs during the
debale on the Senate bill (pages S. 15467
and S. 15471, respectively, of the CuncrES-
SIONAL Recorn for November 14) with:re-
spect to the effect of the use of the word

may’ 1n providing VA health-care ¢ligibil-
1ty rin current law and the revised eligibliity
provisions) frora the standpoint that the
term does not connote discretion, on the
part of the Administration, to withhold
funds appropriated for the furnishing of
ciure or, on the part of the VA, to withhold
needed care that the VA has the capacity to
provide. As indicated there, and the confer-
ces agree, the amount of care that the VA
proivides Lo eliglble veterans necessarily de-
pends upon the level of funds appropriated
for that purpose.

Tle conferees further note that this legis-
lation would not change current law or
practice regarding the beneficial travel pro-
gram.

The conferees recognize that in some
cases (L may not be readily determined with
certainty, at the time that the veteran first
applies for VA care during a calendar year,
to which eligibility category the veteran be-
longs. Thus, where necessary to avotd delay-
ing iedical attention beyond the point at
which it may be needed, the conferees
mtend that the VA make tentative eligibil-
1y-category determinations based on the
avat'able evidence at the time, subject to
modification when a final determination
cat be made.

Also, In light of the uncertainties that
miny exist at the Lime of application and in
view of the fact that even determination
tased on apparently sufficient information
may need to be changed on the basis of new
cuidenice, the conferees expect the VA to re-
Guire al least tiose veterans applying for
VA care for the first time during a calendsar
vear to sign an agreement to make the pay-
ments required by law if it {s ultimately de-
teumined, by reason of their income during
the preceding calendar year and any other
matters relating to eligibility, that their eli-

5ibility 18 contingent upon thelr agreeing to.

makKe such payments. Of course, the agree-
ment should also state what those payment
amounts are.
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In a similar vein, the conferees note that
veterans with annual incomes above the ap-
plicable income threshold for payments
would generally be eligible for care or serv-
ices only upon the veterans (or someone au-
thorized to act for him or her) agreelng to
pay for those services before they are fur-
nished. However, the VA has full authority
under current section 611(b) to furnish hos-
pital care or medical services in emergency
cases and to charge appropriately for such
care, and the conferees stress that this
emergency asuthority would be applicable in
the case of a veteran in this category of eli-
gibility who (8 unable to execute such an
agreement prior to the commencement of
care, What, if any, payments the veteran
would ultimately be required to make
would, of course, depend on the eligibility
determination made after the fact.

The conferees expect that the form used
for the agreement Lo pay would clearly state
eligibility criteria as well’as potential liabil-
ity.

NURSING HOME CARE
House bill

The House bill would provide that the VA’

“may within the limits of Veterans’ Admin-
istration facilltles” furnish nursing home
care to the nine categories of veterans eligl-
ble {or hospital care (as discussed above)
under the House blll. Those veterans having
incomes above the applicable “health-care

income threshold” in the House bill could -

be furnished nursing home care if they
agreed to make certaln prescribed payments
in connection with their care.

Senate bill

The Senate bill would provide the Admin-
istrator, through VA facilities or through
non-VA facllities as authorized, “shall” fur-
nish nursing home care determined to be
reasonably necessary for a service-connected
disability and “may’ furnish nursing home
care determined to be reasonably necessary
for any veteran having hospital care eligibll-
ity under the Senate hill (as discussed
above). Those having incomes above the ap-
plicable healthcare income eligibility
threshold in the Senate bill could be fur-
nished nursing home care If they agreed to
make certain prescribed payments in con-
nection with their care.

Conference agreement

The conference agreement (section
19011(a)) makes no change in VA nursing
home care eligibilities in current law except
to provide that non-service-connected veter-
ans with incomes above the “Category B
threshold” would be eligible only upon
agreeing to make,cert.aln payments in con-
nection with thelr'care.

DOMICILIARY CARE
House bill

The House bill contained no provision re-

garding eligibility for VA domiclliary care.
Senate bill

The Senate bill would authorize the Ad-
ministrator to furnish reasonably necessary
domiciliary care through VA facilities to
veterans who are determined by the Admin-
istrator to e incapacitated from earning a
living and to have no adequate means of
support.

Conference agreement

The conference agreement makes no
change In VA domicilisry care eligibilities in
current law.

In leaving current law intact regarding
doraiciliary-care eligibility, the conferees are
not expressing their satisfaction with the
staius quo. Both Committees on Veterans'
Affalrs plan to hold hearings next year to
consider appropriate revisions to the eligi-
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bility for domiciliary care as provided by
section 61((b)(2) of title 38.

OUTPATIENT TREATMENT AND HOME HEALTH
SERVICES

House bill

The House bill would require the Adminis-
trator to furnish outpatient treaiment to
those veterans with outpatient treatr.ent
eligibility under current law, but would also
specify that there Is no requirement to fur-
nish services to those non-service-connected
disabled veterans with Incomes that exceed
the applicable health-care income eligibility
threshold discussed above (under the head-
ing “Hospital Care') unless they agree to
make payment in connection with such serv-
fces.

The House bill would make no change in
eligibility for home health services except
to provide that the eligibility of a non-serv-
ice-connected veteran whese income exceeds
the health-care income eligibility threshold
would be contingent upon the veteran's
agreement to make payment in connection
with such services.

Senate bill

The Benate bill wouid amend current law
to require the Administrator—“shall”
rather than “may"” as in current law—to fur-
nish (directly or by contract) outpatient
treatment and home health services deter-
mined to be reasorably necessary to any
veteran for a service-connected disability
and for any disability of a veteran with a
service-connected disability rated at 50 per-
cent or mare, except in the case of a veteran
under incarceration as to whom the Admin-
istrator could (1) decide not to furnish care
in a VA facility if to do so would not be fca-
gible in terms of the security that would be
necessary and (2) provide care under con-
tract in a non-VA facility to the extent au-
thorized. Otherwise, the Senate bill would
not modify current eligibilities for cutpa-
tient treatment and (except to increase the
maximum amoumt that may be expended
for home structural alterations from 2600 to
$2,500 for a veteran with a 50-percent-or-
more-gervice-connected  disability); home
health services except to specify that non-
service-connected disabled veterans with n-
comes above the aprlicable health-care
fncome eligibility threshold would be eligi-
ble only upon agreeing to make payment in
connection with such treatment or services
and to the extent that resources and facili-
ties are otherwise availabte.

Conference aqreement

The conference agreement (section
18011(b)) would make no change in current
law eligibilities relating to outpatient treat-
ment or home health services (except with
“espect to the cap on hcme health structur-
al alterstions payments, described above)
except to provide that non-service-connect-
ed veterans with Incomes above the Catego-
ry B threshold (discussed below under the
heading "INCOME THREESHOLDS”) would
be eligible only upon agreeing to make pay-
ment In connection with such treatment or
services and to the exient that resources
and facilities are otherwige available.

AMOUNT OF PAYMENTS

Both the House and Senate bills contain
provisiuns to specify the amounts that vet-
erans with Incomes above the Income
thresholds must agree 10 pay in order to be
eligible for VA health care.

House bill
The House bill would establish payment
requiremernts as follows:
Hospital care or nursing home care, or
both: During any 12-month period, the
lesser of the cost of furnishing the care or
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ductible in effect at the beginning of the ap-
plicable 12-month period ($492 in 1986).

Outpatient treatment: For each vislt
(except for outpatient services furnished to
complete treatment following hospitaliza-
tion), the amount equal to 20 percent of the
estimated average cost of an outpatient visit
to & VA facility during the flscal year in
which the treatment is furnished.

During any 12-month period, a veteran
would not be required to pay in total for
any mode of care or corubination of modes
of care an amount greater than the nmount
of the inpatient Medicare deductible.

Senate bill

The Senate bill would establish payment
requirements as follows:

Hospital care or nursing home care, or
both: For each 60 days of care during an
episode of care (a period beginning on the
first dny of hospital or nursing home care
and ending at the close of the first period of
60 consecutive days thereafter during which
the veteran receives neither hospital nor
nursing home care), the lesser of the cost of

furnishiing the care or the amount of the in-.

patient Medicare deductible in effect when
the care is furnished.

Outpatient treatment: For each visit, the
amount equal to a percentage—the Percent-
age that Medicare generally does not pay
for such treatment (20 percent at present)—
of the estimated average cost of an outpa-
tient visit in a VA facility during the fiscal
vear in which the treatment {s furnished.

Conference agreementi

The conference agreement (section
10011¢aX2) and (bH2UF)) contains provi-
stons specifying, in the cases of velerans
who must agree 0 make payments in order
to be eligible for VA health care (those with
incomes above the Category B level), the
smounts that they must pay, as follows;

Fospital care: During eny 365-day period
1) for the first 90 days of care (or part
thereoD), the lesser of the cost of furnishing
the care or the amount of the inpatient
Medicare deductible in effect at the begin-
ning of the 365-day period, and (2) for each
sticceeding 90 days of care (or part thereof),
the lesser of the cost of furnishing the care
or one-half of the amount of that inpatient
Medicare deductible.

Nursing home care: During any 385-day
period, for each 90 days of care, the lesser of
th» cost of furnishing the care or the
amount of the inpatient Medicare deducti-
ble,

Outpatient treatment: For each outpa-
tient or home health visit, the amount equal
to 20 percent of the estimated average cost
of an outpatient visit to a VA facility during
the fiscal year in which the treatment is
furnished, but not to exceed during any 90-
day period the amount of the inpatient
Medicare deductible in effect at the begin-
ring of that period.

Combination of hospital and nursing
home care: In the casc of a veteran who
pays the  inpatient-Medicare-deductible
amount in connection with VA-furnished
hospital or nursing home care and who,
before using 90 days of the initial mode of
care thospital or nursing home) within a
365-day period, is furnished the other mode
of care, the veteran would not be required
(o make any payment for the second mode
unti} either (1) the number of days of hospi-
tal and nursing home care combined exceed
90, or (2) the beginning of the next 365-day
period. whichever occurs first. If the veter-
an pays an amount equal to one-half of the
inpatient-Medicare-deductible amount In
connection with receiving hospital care (as
when the veteran is receiving more than 80
days nf hospital care In a 365-day perlod)
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the amount of the inpatient Medicare de.

and, before using 80 days of hospjtal care
within the applicable 385-day period, re-
ceives VA-furnished nursing home care, the
veteran would be required to pay one-haif of
the deductible amount in connection with
the number of days of nursing home care
that, when added to the hoaplital days, do
not exceed 80 within that 385-day period.

Payments for combinations of outpatlent
treatment and hospital and nursing home
care: A veteran would not be required to pey
an amount greater than the inpatient Medi-
care deductible in connection with any com-
bination of outpatient and. inpatient care
furnished during any 90-day period.

Tie conferees stress that the legislation
makes no change in current eligibility for
contract hoapital, nursing home, or outpa-
tient care and the way that eligibility ts ap-
plied and iIntend the Administrator to
ensure that expenditures for veterans eligl-
ble for care by virtue of agreeing to make
payment to the VA have the lowest priority
for the use of funds available for contract
care as well as the lowest priority for inpa-
tient, outpatient, and nursing home care
furnished through VA facilities.

PRIQRITIES -
House bill .

The House bil} would repeal the pro
section 612¢i) of title 38, requiring the Ad-
ministrator to implement through reguls-
tions the priorities specified in that section
for the furnishing of outpatient treatment.

. Senate bill -

The Senate bill would require the Admin-
istrator to prescribe regulations to ensure
the implementation of priorities spectfied in
the Senate bill in the furnishing of hospital,
domiciliary, and nursing home care and
medical services and would require the Ad-
ministrator to ensure that no guideline, reg-
ulation, or other VA issuance has the effect
of encouraging the furnishing of care or
services (n any way inconsistent with such
priorities to a veteran whose eligibllity is
based on agreement to make payments.

Conference agreement

The conference agreement does not con-
taln any such provisions related to priorities
except a provision (in secton 18011 (b) (40

.adding veterans in receipt of VA improved

pensicn under chapter 15 cof title 38, as a
new, sixth priority for outpatient care
under present section 612(1).

INCOME THRESHOLDS
House bill

The House bill would amend section 622
of title 38, relating to evidence of veteran’s
“inability to defray the cost of necessary ex-
penses” in connection with establishing eli-
gibility for VA health care, so as to provide
that (in additon to veterans In receipt of
any VA pension benefits or eligible for Med-
icaid) a veteran shall generally be presumed
to be "‘unable to defray” the cost of ‘care U
the veteran's famlly Income for the 12.
month period preceding the veteran’s appii-
cation for care was equal to or less than 3.34
times the maximum annuel rate of im-
proved pension payable to totally disabled
veterans under chapter 15 of title 38 (as in-
creased annually pursuant to section 3112 of
title 38). Thus, this income threshold
amount at the time the House bill was
passed was $19,088 for veterans with no de-
pendents and $24,977 for veterans with one
dependent, plus $3,233 for each additional
dependent. In determining 8 veteran’s
annual family income, the Administrator
would consider the same iterns and sources
of income and would slow the same exclu-
stons as are considered and allowed under
the improved pension program.
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Senate bill

The Senate bill would amend skction 622
to provide generelly that {{n sddition to vet-
erans In receipt of any VA pension benefits
or eligible for.Medicaid) a veteran shall be
determined to be “unable to defray” the
cost of care if, during the calendar year pre-
ceding the date of the veteran's application:
far care, the veteran's family income is not
greater than $25.,000 and would provide for
that amount to be increased by the same
percentage and at the same time as each
cost-of-living adjustment iy made in chapter
15 VA tmproved pensfon benefits pursuant
to section 3112 of title 38. In determining &
veteran’s anncal family income, the Admin-
istrator would be required to consider the
same items and sources of income and to
allow the same exclusions as are considered
and allowed under the improved pension

program.

The Senate bill would also provide the Ad-
ministrator with discretionary authority, in
order to avold hardship, to Increase the
above-mentioned income level for & spect-
fied geogrspbic area,

Coxference agrecment

The conference agreement (section
18011(c)) would amend present section 622
to provide generally that a veteran shall be
determined to be unable to defray the nec-
essary expenses of hospital care if the veter-
an receives VA Improved pension or is eligi-
ble for Medicaid, or if. during the calendar
year immediately preceding the veteran’s
appHeation for care. the veteran's family
income is not greater than $15,000 for a vet-
eran with no dependentis or $18,000 for a
veteran with one dependent, plus $1,000 for
each additional! dependent.

A veteran would be considered not unable
to defray the necessary expenses of care and
thus liable for making certain payments for
care (discussed above under the heading,
“AMQUNT OF PAYMENTS") {f the veter-
an's family income exceeds the Category B
threshold—Is greater than $20,000 for a vet-
eran with no dependents or greater than
$25,000 for a veteran with one dependent,
plus $1,000 for each additional dependent.
Each of the above amounts would be In-
creased on January 1 of each year (begin-
ning Jarusary %, 1987) by the percentage
thst chapter 13 VA improved pension bene-
fits are increased, pursuant to section
3112(s) of title 38, effective the preceding
December 1.

In determining a veteran’s annual income,
the Administrator would be required to con-
sider the same items and sources of income
and to allow the same exclusions as are con-
sidered and allowed under the chapter 13
VA improved pension program.

CONSIDERATION OF ASSETS IN DETERMINING

ZLIGIBILITY

House dill

The House bill would provide that the Ad-
ministrator may refuse to determine that
the veteran i{s unable to def{ray necessary
medical expenses if the veteran or the veter-
an’s immediate family has sufficlent assets
80 that, under all the circumstances, it {8
reasonable that some part of thoee assets be
consumed for the veteran’s maintenance.

Senate bill

The Senate bill would provide that the
Administrator shell not determine thaf a
veteran Is “unable to defray” the cost of
care if the veteran o7 the veteran's immedi-
ate family has sufficlent asseis so that,

determination. In detenmnining the amount
of assets, the Administrator would be re-
quired to consider the same items &s the Ad-
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ministrator conslders in determining the
amount of assets for purposes of the chap-
ter 15 improved pension program.
Conference agreement
The conference agreement (section
19011(c)) follows the House bill. In deter-
mining a veteran's assets for thls purpose,
the Administrator would be required to con-
sider the same items as the Administ:.tor
considers in determining the amount of
assets for purposes of the chapter 15 VA im-
proved pension program.
CERTAIN ADJUSTMENTS OF INCOME ELIGIBILITY
DETERMINATIONS

The conference agreement (revised sec-
tion 622(b) of title 38) would enable the Ad-
ministrator to adjust a veteran's .income
threshold status where necessary in oraer to
avoid hardship to the veteran in certaln
cases in which the veteran's income has
dropped off substantially from the preced-
ing calendar year amount.

REPORTS

Both the Senate bill (section 1108) and
the House bill (section 1975) would require
the Administrator of Veterans' Affairs to
submit to the Committees on Veterans’' Af-
tairs of the Senate and the House of Repre-
sentatives reports relating to the furnishing
of health care to veterans after the enact-
ment of this Act.

The conference agreement (section
19011(¢)) would blend the Senate and House
reporting requirements, with three annual
rparts due by February 1 of 1987, 1988, and
1989, and require the Administrator to in-
clude in the reports information regarding
tl.e numbers and characteristics of, and
health care furnished to, veterans (and
amounts of payments by them where appro-
priate) who are eligible for VA care by
reason of any of the proposed new income
tnreshold eriteria, and the numbers of and
t.ealih care furnished to veterans in cach of
the other categories of eligibility. with
tyvoakdowns. tn the case of such veterans
v oth service-connected disabilities, for cach
r ereentile disability rating.
1EFHNICAL REVISION OF AUTHORITY TO CON-

THACT FOR HOSPITAL CARE AND MEDICAL SERV-

ICLS

The Senate but not the House bill (1)
would delete section 601(4XC) of title 38,
which includes within the definition of
“Velterans' Administration facilities”—and
ihas, in conjunction with provisions in sec-
Hon 610 and 612, authorizes the VA to con-
tract for hospital care or medical gervices
w1'h—private facilities in certain cascs when
v A facilities are not capable for furnishing
veonomical care becalise of geographical in-
aocessibility or of furnishing the care of
rorvices required, and (2) replace that provi-
S witht 2 new section 603, which would re-
colify current law under s¢ction 601(4XQC),
tor purposes of clarity, without making any
.apstantive change.

The conference agreement (section 19012)
foilows the Senate provision.

PFCOVERY BY THE UNITED STATES OF THZ COST
OF CERTAIN HEALTH CARE AND SERVICES

Both the Senate bill (sectfon 1111) and
the House bill (section 1973} would amend
present section 629 of title 38, United States
¢'ude--relating to the United States' author-
t'y to recover under workers' compensation
laws or plans, from automoblle aceident rep-
aqation (au'o no-fauit) Insurers, and from
crime-victim  compensation programs the
roasonable costs of VA-furnished non-serv-
ir o-connected Lealth care to the extent that
tie insurer or program would be liable to a
~on-Federal provider—so as (1) to add au-
tnority for the United States to recover
trom a third party under a health-plan con-
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tract (a defined term that Includes, for ex-
ample, hesalth-insurance policies) the rea-

‘sonable costs of VA care furnished to a vet-

eran who does not have a service-connected
disability and is entitled to care or reim-
bursement for care from the insurer; (2) to
require the Administrator to prescribe regu-

lations to govern determinations of the rea-:

sonable cost of care or services; (3) expressly

to authorize the Administrator to compro- -

mise, settle, or walve claims of the United
States under section 629; (4) specify that
money collected under section 629 shall be
deposited in the Treasury; and (3) to pro-
vide for the changes in existing law made by
amendments to section 629 to apply pro-
spectively, that Is, only with respect to care
furnished after the date of enactment and
only with respect to health-plan contracts
that are entered into, renewed, or modified
after the date of enactment.

The conference agreement (section 19013)
contains these provisions.

The conferees note that, in revising the
wording of existing provistons of section 629
pertaining to recovery under workers’ com-
pensation laws or plans, from automobile
accident reparation Insurers, and f{rom
crime-victim compensation programs, the
conferecs do not intend to make any sub-
stantiva revisions In current law or in its ap-
plication or to overrule any judicial inter-
pretations of these provisions.

The Scnate bill, but not the House bill,
would delete from section 62%(b) provisions
specifying that the amount that the United
States may recover under that gection mey
not exceed the lesser of (1) the reasonable
cost of the care tnvolved as determined by
the Administrator, or (2) the maximum
amount specified by applicable State or
local law or by any relevant contractural
provision.

The conference agreement (revised sec-
tion 629(a)(1) of title 38) follows the Scnate
provision,

The conferces agree that, {n light of the
provisions in section 629(a) providing for re-
covery by the United States of the reasona-
ble cost of the VA-furnished care to the
extent” that the veteran (or the provider of
the care) would be eligible for payvment for
the care had it been furnished by a non-
Federal provider, the provisions being delet-
ed are surplusage.

The Senate bill, but not the House bill,
would specify, in the case of a health-plan
contract containing the requirement for
payment of a deductible or copayment by
the veteran, (1) that the veteran’s not
having paid thé deductible or copayment
with respect to VA-furnished care does not
preclude recovery under section 629, (2)
that the amount that the United States
may recover under section 629 shall be re-
duced by the appropriate deductible or co-
payment amount, or both, and (3) that a
veteran eligible for VA care shall not be re-
quired by reason of section 629 to make any
copaymcnt or dcductible payments in order
to recelve such care.

The conference agreement (revised sec-
tion 82%(a)(3)) contains these provistons.

‘The Senate bill, but not the House bill,
would (1) require the Administrator, before
preceribing the regulations for determining
the reasonable cost of care or services (dls-
cusseda above), to consult with tine Comptrol-
ler General of the United States; (2) require

the Comptroller Geners!, within 45 days -

after the regulations (or any amendment to
them) are prescribed, to submit to the Com-
mittees on Veterans' Affairs of the Senate
and the House of Representatives the
Comntroller General's comments on and
recommendations regarding such regula-
tions (or emendments); and (3) require that
the regulatigons provide thaf In no event
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may such reasonable cost exceed an amount
equal to what the third party would pay for
the care or services under the prevailing
rates applicable under its contracts with
non-Federal facilities in the geographic area
fn which the VA facility that provided th

care or services is located. .

The confcrence agreement (revised sec-
tion 629(cX2)) follows the Senate amend-
ment.

The House bill, but not the Senate Ubill,
would provide the Administrator with ex-
press authority to enter into agreements
with health-plan contractors for the pur-
pose of determining reasonable costs.

The conference agreement does not con-
tain this provision. )

The conferees note that the Administra-
tor is already suthorized by section 213 of
title 38, relating to the Administrator's au-
thority to enter into contracts for necessary
services, to enter into such agreements.

Both the Senate and the House bills
would require that the medical records of a
heaith-plan beneficiary for the cost of
whose care recovery i3 sought be made avail-
able for the purpose of enabling the third
party to verify that the care for which re-
covery 13 sought was furnished. The Senate
bill, but not the House bill, would also pro-
vide that the records shsll be made avalil-
able under such conditions to protect their
confidentlality as the Administrator shall
prescribe In regulations and that the
records may also be made avallable to
permit the third party to verify that the
provision of the care involved meets criteria
zenerally applicable under the health-plan
contract.

The conference agreement (revised sec-
tion 829(h)) follows the Senate bli.. '

The 8enate bil, but not the House bill,
would require the Administrator to submit
to the Committees on Veterans' Affairs a 8-
month report and annual rcports on the
process for and results of the implementa-
tion of the amendments to section 629.

The confrrence agreement would require
two such reports, one duc not later than 6
months after the date of enactment and the
other, to provide information through at
least the end of fiscal year 1887, due not
later than February 1, 1988.

MEDICARE PROVIDERS' ACCEPTANCE OF VLTER-
ANS' ADMINISTRATION BENEFICIARIES AT MFD-
ICARE RATES
The House bill (section 1974), but not the

Senate bill, would amend chapter 17 of titie

38, United States Code relating to VA

health care, to insert a r.ew section 625 to

require non-Federal providers of hospital
services under the Medicare program to
accept VA beneficiaries on a basis similar to
that on which they accept Medicare benefi-
ciaries; to require those providers to accept

VA payments made {n accordance with VA

regulations as payment in full; to authorize

the Administrator to redort violations of
these requirements to the Secretary of

Health and Human Services; and to author-

ize the Secretary to terminate a provider's

participation In the Medicare program .on
the bazis of such violations.

The conference agreement does nct con-
tain this provision.

SusTITLE B—COMPENSATION RATE INCREASES
DiSABILITY COMNTENSATIOR

House bill

The House bill (sections 1862 through
19€4) would amend chapter 11 of title 23,
United States Code, relating to compensa-
tion for service-connected disability, to in-
creace by 3.7 percent, effective December 1,
1985, the basic rates of service-connected
disabllity compensation for veterans, the
rates payable for certaln severe disabilitles,
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the dependents' allowances payable to vet-
erans rited 30 percent or more disabled, and
the annual clothing allowance for certain
disabled veterans.

Senate bill

The Senate bill (section 1121) would Hmit
the tiscal year 1986 disability compensation
COLA to a maximum of 3.7 percent—the
same  percentage that the Congressional
Budget Office projected for the fiscal year
1886 Soctal Securlty/VA pension cost-of-
living adjustment at the time the Sensate
Veterans' Affalrs Committee reported its
reconciliatlon  recotunendations to the
Senate Budyet Committee. Thereafter, on
December 2, 1985, the Scnate passed S. 1887
providing (in sectlons 101 through 103) for a
3.1-pereent increase, the same percentage as
the actual percentage increase for the
Social Security/VA pension cost-of-living
adjustinents, effective December 1, 1983,

Conrference agreement

The conference agreement (sections 19031
through 19033) would increase these rates
and allowances, effective December 1, 1985,

3.1 percent.

DEPENDENCY AND INDEMNITY COMPENSATION
Houvse bill

The House blll (sections 1965 through
19687 would amend chapter 13 of title 38, re-
jaling to dependency and indemnity com-
pensation (DIC) for service-connected
deaihs, to increase by 3.7 percent, effective
December 1, 1985, rates of DIC payable to
the surviving spouses and children of veter-
ans whose deaths were service connected.

Senate bill

The Senate bill (section 1121) would limit
the fiscal year 1886 DIC increases to a maxi-
mum of 3.7 percent—the same percentage
that the Congressional Budget Office pro-
Jected for the fiscal year 1986 Social Securi-
Iv/VA pension cost-of-lving adjustment at
the time the Senate Veterans' Affairs Com-
mittee reported its recommendations to the
Senate Budgel Commnittee. S. 1887 63 passed
by the Senate provided for a 3.1-percent
COLA.

Conference agreement

The conference agreement (sections 18034
thrrough 19024) would amend chapter 13 to
increase these rates, effective December 1,
1985, by 3.1 percent.

SusTITLE C—IJI8CELLANEOUS PROVISIORS

EPIDEMIOLOGCICAL STUDY OF PENMALE VIETNAM
VETERANS

The House bll} (section 1982). but not the
Senate bill. would require the Administrator
to provide for the eonduct of an epldemio-
logical study of any long-term adverse
eender-specific health effects In female
Vietnam veterans that may. result from
their exposure to Agent Orange or to other
phenoxy herbicides and would authorize the
Administrator to expand the scope of the
study to evaluate any long-term adverse
gender-specific health effects in females re-
sulting from other aspects of service tn Viet-
nam. However, the Senate, on December 2.
1985, passed a simllar provision (n 8. 1887,
the “Veterans' Compensation and Benefits
Improvements Act of 1885, (section 507).
that would, unless determined not to be sct-
entifically feasible, require the Administra-
ter to provide for the conduct of a female
Victnam veterans health-experience study
and permit investigation of any long-term
adversze health elfects which may have re-
sulted from traumatic expericnces, exposure
to pheuoxy herbicides (including Agent
Orange), or other experience or exposure.

The conference agreement (section 19021)
follows the Senate provision.
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ADVISORY COMMITTEE ON NATIVE-AMERICAN
VETERANS

The House bill (section 1981), but not the
Senate bill, would provide for the establish-
ment of a VA Advisory Committee on Amer-
ican-Indian Veterans to examine and evalu-
ate VA programs and activities with respect
to the needs of American-Indtan veterans
and to transmit reports on its examinatfons
and evaluations to the Administrator of Vet-
erans’ Affairs for subsequent transmittal to
the Congress. However, on December 2,
1985, the Senate passed a comparable provi-
sfon in S. 1887, the “"Veterans’ Compensa-
tion and Benefits Improvements Act of
1985 (section 505), which would provide for
the establishment of a VA Advisory Com-
mittee on Natlve American Veterans (in-
cluding Alaska Natives).

The conference agreement (section 18032)

contains such a provision, blending together

aspects of the two provisions, naming the

Advisory Committee the “Advisory Commit-

tee on Native-American Veterans” and

speclfying that representatives of American

Indians and of other Native Americans each

would serve on the Committee.

WATVER OF WAITIRG PERIOD FOR ADMINISTRA-
TIVE REYORGANIZATION OF CERTAIN VETERANS'
ADMINISTRATION AUTOMATED DATA PROCESS-
1IN0 ACTTVITIES
The conference agreement (secuon 19023)

also contains a provision that would waive

.the waiting period prescribed by section

210(bX2) of title 38—which provides, in
part, that the VA may not in any fiscal year
implement certain administrative reorgani-
zations unless the Administrator, not later
than the date on which the President sub-
mits the budget for that year, submits a
report containing a detailed plan and justifi-
cation for the reorganization—with respect
to o reorganization, described {n letiers
dated November 1, 1985, that were subrmit-
ted to the chalrman and ranking minority
members of the Committees. involving the
transfer of certain functions from the VA's
Office of Data Management and Tetecom-
munications to the VA's Department of Vet-
erans’ Benefits and raquesting a walver of
that walting perlod.

The conferees have determined that the
information contained in the November 1
letters, together with other information
subsequently provided to the Committees,
constitutes a sufficiently detailed plan and
justification (as that term is proposed to be
defined by section 501 of 8. 1887, a3 passed
by the Senate on December 2, 1885) for this
proposed reorganization and that the reor-
ganization will serve to improve the oper-
atlons of the VA's service and benefits deliv-
ery system. Since, under the provisions of
section 210(b)(2), the reorganlzation would
not be permitted to be implefmented prior to
the beginning of fiseal year 1987, the con-
ference agreement would waive the required
waiting pericd in order to permit the Ad-
ministrator to lmplement this reorganiza-
tion prior to October 1, 19886.

In agreeing that this statutory waiver be
granted, the conferces intend that the Ad-
ministrator, as part of Implementing the re-
organization, develop and implement plans
for better coordination and Integration be-
tween the Department of Medicine and Sur-
gery and the Department of Veterans' Bene-
fits in automated data processing modern-
ization, and are not necessarily expressing
agreement with the recommendations of the
October 25, 1985, report of McManis Associ-
ates. The canferees belleve that the Admin-
istrator should proceed cautiously in adopt-
ing recommendatlons from that report (par-
ticularly those relating to procurement). In
that regard, the conferees recommend that
the Administrator take full cognizance of
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the review being conducted by the General
Accounting Office, pursuant to s request
from the Chairman of the House Veterans's
Affairs Committee and the Ranking Minori-
ty Member of the Sensate Veterans' Affairs
Committee, pertaining to certain espects of
the report.

RATIFICATION OF CERTAIN TEMPORARILY-
EXPIRED AUTHORITIES

VETERANS' ADMINISTRATION REGIONAL OFFICE
IM THE PHR1LIPPINES

The compromise agreement (section
18024(a)) contains a provision ratifying any
action taken by the Administrator during
the period beginning on November 1, 1885,
and ending on December 3, 1983, ip connec-
tion with the exercise of the Administra-
tor's authority under section 230(b} of title
38, relating to the establishment of a region-
al office in the Republic of the Philippines.
This authority to operate such an office ex-
pired on October 31, 1985, but was extended
for three additional years by section 402 of
Public Law 99-168.

CONTRACT CARE AUTHORITY IR PUERYO RICO
AND THE VIRGIN ISLANDS

The compromise agreeiment (section
18024(h)) also contains a provision ratifying
any action taken by the Administrator of
Veterans's Affairs in connection with enter-
ing into any contract to provide, during the
period beginning on November't, 1885, and
ending on December 3, 1985, care described
in subclanse (v) of section 801(4XC) of title
38, United States Code, relating to the Ad-
ministrator’s anthority to provide hospital
care and medica) services in certain nobeon-
tiguous ‘‘States’ (defined in present section
101¢20) to include United States Territories
and possessions and the Commeonweslth of
Puerto Rico), including any walver made by
the Administrator of the applicability to the
Commonwealth of Puerto Rico or the
Virgin 1slands of the restrietions described
in that subclause for that period. This au-
thority to provide such care and services
also expired on October 31, 1985, but was
made permanent in the case of the Virgin
Islands, and was extended (with certaln lim-
itations) for an additional three years in the
case of Puerto Rlico, by section 102 of Public
Law 99-166, enacted on December 3, 1985,

ALCOHOL AND DRUG TREATMENT AND
RIHABILITATION CONTRACT PROGRAM

The compromise agreement (section
19024(c)) also contains & provision ratifying
any action taken by the Admimndstrator of
Veterans' Affairs in connection with enter-
ing into any contract to provide, during the
period beginning November 1, 1885 and
ending December 3, 1983, care described in
section 620A of title 38, relating to contracts
for certain care and treatment and rehabfli-
tative services for eligible veterans suffering
from alcohol or drug dependence or abuse
disabilitles. This suthority to provide such
care and services also expired on October 31,
1985, but was extended for an additional
three years by section 101 of Public Law 89-
1686.

TITLE XIX—COM™OITTEE ON VETERANS' AFTAIRS

Mr. CRANSTON. Mr. President, as
the ranking minority member of the
Committee on Veterans Affairs, I
would llke to explain and discuss the
provisions of title XIX of the pending
measure, which pertain to Veterans’
Adminigtration programs, so &s to pro-
vide background for my colleagues and
others with ar interest in the actions
of our committee and our counterpart
committee in the House to satisfy our
reconciliation instructions as set forth
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in the First Concurrent Resolution on
the Budget for fiscal year 1986, Senate
Concurrent Resolution 32.

At the outset, I note the very diffl-
cult task that our two committees had
in developing this conference agree-
ment. We were working with very com-
plex subject matter, and the differ-
ences between the two Houses on some
Issues were great. However, by virtue
of long and hard negotiations between
conferees and the staffs of the two
committees, we were finally able to
reach a compromise which is reflected
in the provisions in title XIX of the
pending measure,

As with all compromises, the final
agreement of the conferees is not com-
pletely satisfactory to either side, but
I believe that the Senate's positions
and concerns were fairly vindicated. I
thank my fellow Senate conferees, our
Committec Chairman [Mr. MURKOW-
sK1), and our former Chalrman [Mr.
SivpsoN]. I congratulate our col-
leagues in the other body who served
as conferees, particularly Representa-
tive MONTGOMERY, the House Commit-
tee Chairman, Representative HaM-
MZRSCHMIDT, the Committee's Ranking
Minority Member, and Representative
EnGar, the Chairman of the Subcom-
rnittee on Hosplitals and Health Care,
for their steadfast dedication to the
House position.

Mr. President, at the time the recorn-
cliilation legislation was before the
Scnate last month, I made a detalled
statement on the legislation our com-
mittee developed to meet our reconcili-
atlon instructions. 1 refer my col-
leagues and others with an interest in
this background information to those
remarks which begin on page S15468
of the ConNgnressioNaL Recorp of No-
vember 14, 1985.

SUMMARY OF TITLE XIX AND RECORCILIATION

SAVINGSB

Mr. President, as I noted when the
reconciliation legislation was before
the Senate in November, our commit-
tee's proposed legislation—which was
included in title XI of the Senate rec-
onciliation bill, S. 1730—was composed
of three parts. one revising VA health-
care eligibility criteria, one authoriz-

ing the VA to recover from third-party

insurers for care provided to veterans
with health insurance and with no
service-connected disabilities, and the
last, placing a cap on the amount of
the fiseal year 1988 VA disability com-
pensation COLA. In the conference
agreement, subtitle A of the title XIX,
entitled Health Care”, contains provi-
sfons derived directly from the first
two parts, subtitle B, entitled “Com-
nensation Rate Irncrease,” ccntains a
compensation COLA rate increase
below the cap we had set, and subtitle
C. entitled ‘‘Miscellaneous Provisions”,
contains four additional provisions,
two of a technical nature and two de-
rived from provisions In the House-
passed reconciliation measure for
which the Senate had passed a coun-
terpart provision in another measure,
S. 1788.
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Briefly, title XIX consists of the fol-
lowing elements:

Subtitle A would revise certain
health-care eligibility eriteria and es-
tablish a requirement for certain non-

gervice-connected disabled veterans to .

make modest payments for VA care,
and provide for recovery from health
insurers of certain reasonable costs of
VA-furnished care and services for vet-
erans with health insurance coverage
and with no service-connected disabil-
fties;

Subtitle B would provide, effective
December 1, 19885, for a 3.1-percent
cost-of-living increase for fiscal year
1988 in VA disability compensation
and DIC rates; and

Subtitle C would (1) require the VA
to provide for the conduct of a female
Vietnam veteran health-experience
study, (2) establish a VA Advisory
Committee on Native-American Veter-
ans, (3) walve a waiting period for an
administrative reorganization within
the VA, and (4) ratify certain tempo-
rarily-expired authorities.

More specifically, the three elements
which result in cost savings (two in
subtitle A and one in subtitle B) ful-
filling—indeed, as I have noted, ex-
ceeding substantially—our reconcilia-
tion Instructions would provide as fol-
lows:

REVISION OF HEALTH-CARF, ELIGIBILITY
SUBTITLE A

Pirst, would revise VA health-care
eligibility so as to direct—by using the
word “shall” in describing access to
VA care rather than the word “may”
as used in current law—that VA-fur-
nished hospital care be furnished to
specified categories of veterans:
namecly, first, any veleran for a serv-
fce-connected disability; second, a vet-
eran with a service-connected disabil-
ity rated at 50 percent or more; third,
a veteran with a service-connected dis-
ability rated at less than B0 percent
(including a veteran discharged for a
disability incurred or aggravated in
the line of duty or a veteran disabled
as a result of VA treatment or voca-
tional rehabilitation); fourth, a veter-
an who i8 a former prisoner of war;
tifth, Vietnam veterans exposed to cer-
tain toxic substances or veterans ex-

poced to radiation from nuclear deto-,

nations; sixth, veterans of the Spanish
American War, Mexican Border
period, or World War I; and seventh a
veteran without a service-connected
disability who meets a new, first-level
income threshold, to be called the
“Category A Threshold,” by virtue of
having annual family income no great-
er than. $15,000 for a veteran with no
dependents, and $18,000 {or a veteran
with one dependent, with adjustments
of $1,000 for additional dependents;
and would eliminate the existing eligl-
bility of non-service-connected veter-
ans over age 65 without regard to their
ability to defray the cost of their care.

Second, would generally maintain
the current law authorities to furnish
hospital care through contract or free-
basis arrangements with non-VA facili-
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ties and nursing home and outpatient
care, either in VA or non-VA facilitles
as authorized, to the extend of avall-
able resqurces and facllities, to veter-
ans in the categories mentioned above.

Third, would generally maintain cur-
rent law authorities to furnish hospi-
tal and other forms of care, to the
extent of avallable resources and fa-
cilities, to veterans who meet a new,
second level income threshold, to be
called the “Category B Threshold,” by
virtue of having annual family in-
comes no greater that $20,000 for a
veteran with no dependents, and
$25,000 for a veteran with one depend-
ent, with adjustments of $1,000 for ad-
ditional dependents, either in VA fa-
cilities or, as currently authorized in
certain circumstances, through non-
VA facllities at VA expense.

Fourth, would authorize the VA to
furnish, within otherwise avallable
space and resource capacity, care to
veterans without service-connected
disabilities and whose annual family
incomes exceed the category B thresh-
old who agree to make certain pay-
ments—approximating payments made
under Medicare—in connection with
their care.

The Congressional Budget Office es-
timates that the provisions relating to
health-care eligibility criteria in this
subtitle would generate net reconcilia-
tion savings of $49 million in budget
authority [BA] and $46 million in out-
lays in fiscal year 1986, $93 million in
BA and $87 million in outlays in fiscal
year 1987, and $102 million in BA and
£95 million in cutlays in fizcal 1988.

THIRD-PARTY REIMBURSEMENT

Subtitle A would also authorize the
United States to coilect from third-
party insurers the reasonable cost of
care provided by the VA to non-serv-
ice-connected-disabled veterans to the
extent that the insurer would be liable
to pay for the care if it had been fur-
nished by a private facflity. These pro-
visions would have the effect of invall-
dating the so-called ‘“exclusionary
clauses” in health insurance contracts,
which currently preclude payment for
care furnished by Federal facilities,
and would make the VA eligible to re-
celve payment from & third party on
the same basis and to the same extent
that & non-VA health-care facility
would be eligible. The VA's right to re-
cover would, therefore, generally be

- contingent upon the agency’s compli-

ance with the terms and conditions of
the law, contract, or other arrange-
ment under which the veteran would
be eligible for payment by the third
party.

CBO estimates that these so-called
“third-party” provisions in subtitle A-
would generate net BA and outlay sav-
ings of $203 million in fiscal year 1986,
$353 million fiscal year 1987, and $402
million in fiscal year 1888.

VA COMPENSATION COLA
SUBTITLE B

Would provide, effective December

1, 1985, for a VA disability compensa--
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tion COLA of 3.1 percent in fiscal year
1986--the sanic percentege COLA that
was provided in fiscal year 1986 for VA
pension and Social Security—as com-
pared Lo 4.1 percent, as assumed in the
CBO baseline.

CBO estimates that the provisions in
subtitle B would produce savings of
$84 million in BA and $76 million in
outlays in fiscal year 1986, $102 mil-
lion in both BA and outlays in fiscal
vear 1987, and $104 million in both BA
and outlays in fiscal year 1988.

TOTAL THREE-YEAR RECONCILIATION SAVINGS

Altogether, then, CBO estimates
that title XIX would produce savings
of $336 million in BA and $325 million
in outlays in fiscal year 1985, or $548
miilion in BA and $542 million in out-
lays in fiscal year 1987, and $608 mil-
lion in BA and $601 million in outlays
for fiscal year 1988, for total 3-year
savings of $1.492 billion in BA and
41.468 billion in outlays. $342 million
in BA and $318 milllon in outlays in
excess of our reconciliation instruc-
tions to save $1.15 billion in BA and
outlays over those 3 years.

BACKGROUND

Mr. President, 1 wish to emphasize,
as I did during Senate debate on the
reconciliation legislation last month,
that 1 concur wholeheartedly that
there is an absolutely critical need to
restrain Federal spending so as to
make major reductions in the deficit.
Although I did not support the confer-
ence report on the budget resolution—
I voted for an alternative that would
have made a deeper cut in the deficit—
a majority of my colleagues in both
Houses did support the conference
report.

Under the budget resolution that
the Congress adopted, our committee
and our counterpart committee in the
other body were mandated to act to
tind ways to achieve a specified level
of savinrs, It is essential, in under-
standing our two committees’ actions,
to appreciate that if we had not met
our obligations in this regard. the
Budeet Committees in our respective
bodies would have done so. I want to
sfress that point to my colleagues and
to others with an interest in this legis-
lation.

In light of this background, I did my
best to work in a cooperative fashion
with the seven other members of our
two committees who served as confer-
ces on Lhis legisiation, and I believe
{hat we suecceeded in developing legis-
lation that allows us to satisfy our rec-
onciliation instructions in an appropri-
ale fashion. In fact, as I have indicat-
¢d already, the legislation that we
have developed would save $342 mil-
lion more in BA and $318 million more
in outlays than the required amounts
over the next three fiscal years, and
$176 million in BA and $171 in outlays
more than in either version of the leg-
islation. Those added savings are due
to the lower than anticipated infiation
rate reflected in the Consumer Price
Index increase es calculated for pur-
poses of the Social Security cost-of- -
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living adjustment {COLA] and applied

in this measure to the VA compensa-

tion COLA.

I want to stress, however, that this
comproemise, as did the Senate meas-
ure, would achieve the mandated sav-
ings without requiring reductions in
VA programs.

Specifically, in fiscal year 1986, $227
million in BA and outlay savings
would come from added revenues to
the Federal Government-—a net of
$203 million of which would be from
third-party health insurers and a net
of $24 million from small copayments
from non-service-connected veterans
with annual family incomes over the
$20,000/$25,000 category B threshold
in connection with their being fur-
nished VA care. In addition, the CBO
estimates that net savings of approxi-
mately $26 million in BA and $23 mil-
lion in outlays would be realized as a
result of non-service-connected veter-
ans with family incomes above this
Category B threshold choosing alter-
native sources for their health care.

The remainder of the fiscal year
1988 savings—$84 million in BA and
$76 million in outlays—would come
from providing a COLA of 3.1 percent
in fiscal year 1986, effective December
1, 1985, in the rates of VA disabllity
compensation paid to service-connect-
ed-disabled veterans and disability and
indemnity compensation (DIC) paid to
the survivors of those who have died
from service-connected causes. As I've
indicated already, that Is the same
percentage increase as the Social Secu-
rity and VA pension COLA.

Thus, ! believe that our two Com-
mittees have met our fiscal obligations
under the Budget Resolution while
continuing with our best efforts to
keep the VA—and particularly the VA
health-care system-—strong and vital
so that it can continue to meet the
needs of those who answered our
country's call in its hours of need.

As I noted when the reconciliation
measure was before the Senate last
month, this is unquestionably the
most important piece of veterans'
health-care legislation brought before
the Congress since at least 1973, and I
believe there is a need to touch on a
number of aspects of the legislation
incorporated in title XIX of the pend-
ing measure.

SUBTITLE A! ENTITLEMENTS AND ELIGIBILITIES
FOR HEALTH CARE FROM THE VETERANS' AD-
MINISTRATION
Mr. President, the greatest differ-

ences between the approaches of the

two Houses was in the area involving
eligibility for VA health care. In dis-
cussing the final compromise in this
area, I would like briefly to discuss the
two approaches, why I believed the

Senate's approach in this area was the

better course, and how the compro-

mise takes my concerns in this regard
into account.
SENATE APPROACH

The Senate-passed provisions modi-
fied the eligibility status of two cate-
gories of veterans and established
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some clear, consistent statutory pétog«..
itles for VA hospital, outpatient, and
nursing home care.

The first category of veterans affect-
ed by the Senate legislation consisted
of those veterans to whom we have
always owed the primary obligation--
veterans being treated for thelr sery-
ice-connected conditions and also
those veterans with service-connected
disabilities rated at 50 percent or more
disabling. Veterans in this latter cate-
gory have been given special recogni-
tion by the Congress since 1976 when
they were accorded eligibility for un-
limited outpatient care and were given
a top priority for receiving that care
ahead of all but veterans seeking care
for their service-connected disabilities.
These two groups of veterans would
have been given a comprehensive enti-
tlemenit to VA care, including both
hospital and outpatient care as well as,
in some instances, contract services
where necessary.

Those veterans in this category
needing nursing home care for their
service-connected disabilities would .
also have been entitled to that care at
VA expense. )

The second category of veterans di-
rectly affected by the Senate legisla-
tion would have been those non-serv-
ice-connected veterans age 65 and
older who had family incomes over
$£25,000 in the preceding calendar year.
Veterans in this category would no
longer have been automatically eligi-
ble for VA care without reference to
their ability to pay for that care.
Rather, they as well as non-service-
connected veterans under the age of
65 with such family incomes, wouid
have still been eligible to receive VA
care but would have had to make a
modest payment to the VA for it. The
eligibility of this latter category of vet-
erans under the Senate legislation
would have been expressly conditioned
on there being space and resources
otherwise available for their care.

For veterans presently eligible for
VA care who were in neither of these
categories, eligibllity for VA care
would have remained essentially un-
changed; the VA would have been au-
thorized to furnilsh them with such
care to the extent of available VA re-
sources and facilities. However, a new,
objective standard of eligibility based
on income for non-service-connected
veterans would have been establisiuied.

In connection with the veterans’
health care generally, the amount of
health care that can be furnished by
the VA is a function of the level of
funds appropriated for the purpose by
the Congress. All such funds must,
under the Budget Act, be make avall-
able to be spent for such purposes.
Thus, the eligibility of veterans—other
than those in the new entitlement cat-
egories because of their contract care
entitlements as well—for care under
the Senate approach would have de-
pended on the outcome of the appro-
priations process, an area where those
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of us with a strong interest in the VA
health-care system have enjoyed con-
siderable success in the past. '

In fact, during my 17 years in the
Senate, during which time I have been
vither the chairman—for 12 years— or
tlie ranking minority member, for the
last five—of the subcommittee or full
committee with Jurisdiction over the
VA health-care system, I have been
deeply involved in an ongoing effort to
tanip the VA to provide first-quality,
modern medical care to veterans. Qver
that period, we have have, through
the appproprialions process, added
66.050 health-care workers to the VA
susterm Although the vast bulk of that
inerease occurred in the 1970's, we
have continued with our efforts In
suppnort of the system. Just this Octo-
ber. Chairman Murrowskr and I, in
conuection with the VA's fiscal year
1586 oppropriation, managed to re-
stote $100 million to the medical care
aceount. However, in this time of
budeet defieits it is very difficult to
pr: divt the future success of such ef-
Lorls

Thus. the Senate measure provided
sencrally for a three-level approach—
«mitlement for care for the principal
beneficiaries of the VA system, main-
tenance of current eligibility generally
for all other veterans presently eligi-

¢ for VA care except thoce non-serv-
icc-vonnected  veterans with family
income above $25,000 for the preced-
ing calendar year, and eligibility for
care for those In that last group if
space  and resources are otherwise
avatiable and certain payments are
made by the veteran. I believe that
this struck an appropriate balance and
represented, in the last gnalysis, a
prornise we in the Congress couid rea-
sonably strive to realize in the current
time of fiscal restraint.

Tegether with the statutory prior-
ities proposed in the Senate measure—
with the first priority being accorded
to service-connected veterans receiving
vrre for their service-connected condi-
tiutw —that approach should have en-
sured that the VA health-care system
would continue, in its present configu-
ration, to meet its principal mission of
previding necded heaith care to serv-
ice-connected veterans and other vet-
crans made eligible for such care.

HNUSE APFROACH

In contrast, the approach taken in
the House bill did not seem rcasonable
tc me. The apparent purpose of the
House approach was to create an enti-
tirement to hospital and outpatient
care for all veterans presently eligible
for VA care except for non-service-con-
nacted veterans whose family incomes
in the 12 months immediately preced-
ing their application for care are more
than 3's times the VA pension income
standard. ’

I believe that this approach was
finwed in several fundamental ways.
First, it appeared to promise an enti-
tiement to VA health ecare, without
iimit, for all but one categery of veter-
ans—that is, non-service-connected
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veterans with incomes above certain
levels—for example, Iincomes over
$19,659 in the case of veterans with no
dependents and family incomes over
$25,751 in the cases of those with one
dcpendent, with $3,233 more added for
each additional dependent. Thus, a
married non-service-connected veteran
with two children would, under the
House bill, have been accorded VA
hiealth-care entitlement bagsed on in-
ability to defray the cost of care if his
income was not greater than $32,2117,

The House Committee has described
the effect and intent of its bill in con-
flicting ways. For example, the com-
mittee chairman, Representative
MonTGoMERY, issued, as committee
chzirinan, a press release, dated Sep-
tember 30, 1983, which states in part:

Py approving the health care provi-
siocns of the House bill, the committee
ossured scrvice-connected and rneedy
veterans for the first time that, if they
need health care from the VA, it will
bz provided. Period.

Also, the House Committee report
(H. Rept. 93-300, 99th Cong. 1st Sess.
773) contained the following state-
ment:

Under existing law, as well as under
the administration’s propesal, an eligi-
ble veteran is unable to predict wheth-
er care will be available when needed.
This uncertainty arises by virtue of
the fact that under current law and
under the Administrator’s proposed
means test the Administrator “may”
provide care “within the limits of Vet-
erans' Administration facilities.”
There is no requirement that the Ad-
ministrator do so. In contrast, the
Committee bill would require VA to
provide health care to several catego-
ries of vcterans.

In contrast, the committee report
contained this statement of caution
and limitation sbout the effect and
content of the House bhill:

The bill would require the Depart-
inent of Medicine and Surgery of the
VA to plan to care for all eligible vet-
erans under a new sectior: 610 of title
38, United Statcs Code. The care
would be provided in the VA facility
where the vetcran applied for admis-
sion, or another VA medical facility
within a reasonable distance.

But. this language was nowhere
brought out in the House debate
during consideration of the reconcilia-

tion legislation. (CONGRESSIONAL
Recorp, October 23, 1985, H8028--
H8029.)

So, most veterans would clearly have
been led to belleve by press reports
and other information they received
thet they were being guaranteed VA
care by the House legislation.

In contrast, I do not beleve that we
in Congress can today, in good con-
science, purport to be guaranteeing
the VA’s ability to furnish inpatient
and outpatient care to all those to
whom the House bil would have
seemed to extend entitlement to care.
And, it seems even more clear that the
VA will be .unasble to fturnish the
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amounts of hospital care—let alone
outpatient care which s oversub-
scribed now—seemingly promised by
the House bill in either the near- or
long-term future {f any of the projec-
tions prove true regarding the antici-
pated increase in demand for VA care
that will come in the 1890's from the
growing population of clder veterans.

The ability of the VA system to pro-
vide care Is, as I rioted a moment ago,
a function of the level of appropria-
tions made for VA medical care. The
House proposal, by its terms, could not
control the outcome of the appropria-
tions process. Its purpose would seem
to have been to influence that process.

T belleve, however, that it would be
very unwise for Congress to suggest to
all of the veterans to whom the House
bill would seem to have extended enti-
tlement theat, as a result of the House-
proposed legislation alone, the Va
health care system would be there for
them, now and fn the future, when-
ever they may seek care. Without pro-
viding the funds—both to operate the
current system with such additionsl
staff and resources as might be needed
and to repair, renovate, and modernize
existing facilities, as well as to con-
struct new facilities in those areas of
the country with the greatest poten-
tial for new demand—such a result
cannot be guaranteed.

1 also believe the House approach
was flawed to the degree that it wns
based on a beliet that substantial in-
creages in funding for the VA system .
will be forthecoming in the near future.
In this time of skyrocketing Federal
deficits and harsh budget realities,
made more intence by the Gramm-
Rudman deficit reduction legislation
that was cnacted last week, we will
have to do everything in our collective
power in our two Committees just to
hold onto the present VA system—just
to maintain its current capacities. We
cannot realistically be suggesting to
Amerlca’s veterans that there {s room
for the creation of broad new entitle-
ments for care in a system that will
almost certainly be faced with redue-
tions in the next few years and which
may well be forced by the deficit re-
duction process now in law to reduce
its personnel by more than 5 percent
over the next 3 years and possibly
much more thereafter.

Another factor which highlights the
flawed nature of the House approach
is the lack of any merchandise in the
House legislation or under current
law—such as review in court—by
which a veteran might seek to enforce
his or her new entitlement to care. In
light of the bar in section 211(a) of
title 38 to court rcview of cleims for
VA benefits— & bar I am certain would
apply in the case of a veteran contest-
ing & denial of health ecare—the
“promise’” of the House approach
would be unenforceable and, for the
veteran denied care, empty. In this
regard, it i3 ironic to note that the
purported establishment of this
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“right” without “remedy” was quite
deliberate. The Senate has four times
passed judicial review legislation to
remove this section 211(a) bar, S. 367
on July 30, 1985, S. 636 on June 15,
1983, S. 359 on September 14, 1982,
and S. 330, on September 17, 1979. In
the case of the first three bills the
other body refused to take up that.leg-
istation just as it has with respect to S.
367 for this first session of the 99th
Congress up to this point. .

Mr. President, although the compro-
mise agrecment follows In many re-
spects the House approach in the area
of entitlement and eligibility for care,
it was modified in a number of impor-
tant ways in response to the concerns
I have just outlined.

CONFERENCE APPRCACH ON HEALTH CARE
ELIGIBILITY

First, and most importantly, al-
though the word “shall,” rather than
“may’’ as in current law, is used in de-
scribing the eligibility for hospital
care of various categories of veterans—
largely derived from the House bill—
the meaning of that change in eligibil-
ity is spelled out specifically, defini-
tively, and unambiguously by both
committees in the joint explanatory
statement accompanying the confer-
ence report.

In that statement, the conferees
have set forth their intention regard-
ing those veterans as to whom the Ad-
ministrator ‘“shall furnish” hospital
care—any veterans for a service-con-
nected disability; a veteran with a
service-connected disability rated at 50
nercent or more; a veteran with a serv-
ice-connected disability rated at less
than 50 percent—including a veteran
discharged for a disability incurred or
aggravated in the line of duty and a
veleran disabled as a result of VA
treatment or vocational rehabilitation;
a veleran who is a former prisoner of
war; Vietnam veterans exposed to cer-
tain toxic substances or velerans ex-
posed to radiation from nuclear deto-
nations: veterans of the Spanish
American War, Mexican border period,
or World War I; and veterans who are
Medicaid-eligible or in receipt of chap-
ter 15 improved VA pension and those
whose family incomes are no greater
than . the new, first level income
threshold, the $15 to $18,000 category
A threshold.

As to those veterans, the conferees
have stated definitively and emphati-
cally that “the VA's sole obligation,” is
such a veteran is in immediate need of
hospitalization, is “to furnish an ap-
propriate bed at the VA facility where
the veteran applies for care” or, if no
bed is available at that VA facility, “to
furnish a contract bed—as authorized
under current law as recodified in new
section 603—or to arrange to admit the
veteran to the nearest VA medical
center {VAMC]), or Department of De-
fense facility with which the VA has a
sharing agreement, with an available
bed.” If the veteran in one of these
shall furnish categories who is seeking
care is not in need of immediate hospl-
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talization, the VA’s obligation would "

be either to “schedule the veteran for
admission where the veteran applied,
if the schedule there permits,” or if it
does not, to ‘“refer the veteran to the
nearest VA facility, or DOD facility
with which the VA has a sharing
agreement, with an avallable bed and
to facilitate the veteran’'s admission.”

Thus, Mr. President, the apparent
promise of the House bill of an unlim-
ited entitlement to both hospital and
outpatient care for a wide range of
categories of veterans, including those
with no service-connected disabilities
and with incomes of up to more than
$25,000 for a veteran with one depend-
ent—a promise which, as I indicated
earlier, I do not believe can be kept—
has becn recast into a far more achlev-
able pledge with respect to hospital
care only.
ENTITLEMENT OF VETERANS MEETING CATEGORY

A INCOME THRESHOLD

The other major changes that have
been made to the House proposal in
this area to make it more workable
are, first, a lowering of the income
levels for those nonservice-connected
velerans who would be given this form
of entitlement to care—{rom levels of
approximately $20,000 for a veteran
with no dependents and $25,000 for a
veteran with one dependent in the
House bill, to levels of $15,000 and
$18,000, respectively, with $1,000 for
each dependent; and second, limiting
this new form of entitlement to hospi-
tal care only, rather than to hospital
and outpatient care as was provided in
the House bill. This latter change was
necessary because it is already clear, in
many areas of the country, that the
VA is unable to meet the existing
demand for outpatient care. There is
simply no basis for suggesting that
there will be resources available to the
VA to furnish outpatient care to the
categories of veterans that the House
sought to entitle to such outpatient
care.

VETERANS AGE 85 AND OLDER

As in both the Senate and House
bills, the conference agreement would
provide for a change in the eligibility
for VA care of nonservice-connected-
disabled veterans age 65 and older who
have family incomes over a certain
level. Under the compromise agree-
ment, these veterans with annual in-
comes—for the preceding calendar
yvear, as in the Senate bill—of over
$20,000 for veterans with no .depend-
ents, and over $25,000 of family income
for those with one dependent, would
no longer be automatically eligible for
VA care without reference to their in-
comes. Rather, they, along with non-
service-connected-disabled veterans
under age 65 with incomes over these
level, would be required to make a
modest payment to the VA—in an
amount generally comparable to a cor-
responding deductible or copayment
requirement under Medicare—in order
to receive VA care. As was provided for
in the Senate bill, the eligibllity of
these veterans with incomes above this
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new category B income threshold
would be expressly conditioned on
there being space and resources other-
wise available at the VA facility where
they seek care.

Another provision relating to these
veterans age 65 and over which was in-
cluded in the Senate bill would have
established a priority for care for vet-
erans in this age group with incomes
above the $20,000 to $25,000 level
ahead of veterans below that age with
such incomes. Unfortunately, our
House colleagues would not accept
that provision and it is not included in
the final agreement.

INTERMEDIATE CATEGORY OF ELIGIBILITY

The conference agreement would es-
tablish a third, intermediate category
of veterans eligible for VA care in ad-
dition- to the two categories that I
have already described—thaose two
being veterans with Incomes no great-
er than the category A threshold who
would be entitled to VA hospital care,
and veterans with incomes above the
category B threshold who would be el-
igible for VA care upon agreeing to
make a payment to the VA in connec-
tion with their care. This new, third
category would consist of those veter-
ans with annual incomes at or above
the category A, but not greater than
the category B, thresholds—for a
single veteran, an income abcocve
$15,000 but no greater than $20,000
and, for a veteran with one dependent,
an annual family income above $18,000
but no greater than $25,000, with
$1,000 added for each additional de-
pendent. The Administrator would be
authorized to provide care to these
veterans within available VA resources
and facilities. These veterans would
make no payments in connection with
thelr care.

DETERMINING INCOME UNDER NEW THREBHOLDS

In determinirg a veteran's incume
for the purposes of eligibllity under
the two new income eligibility criteria
thresholds—category A and category
B—the Administrator would be re-
quired to determine a veteran’s annual
income—taking into account family
income and other assets—generally
using the same methods and criteria
used to determine annual income for
the purposes of VA chapter 15 im-
proved pension eligibility. This income
eligibllity determination would be
made upon a veteran's first applica-
tion for care each year on a form in-
cluding income questions similar to
those used for determining VA pen-
sion eligibility and would be based on
the veteran’s family income for the
calendar year lmmediately preceding
the application for care. Such a deter-
mination would then be applicable for
the balance of the calendar year.

As I noted a moment ago, if a veter-
an were eligible fcr care only by virtue
of agreeing to make a payment to the
VA in connection with the needed
care, the payment required would be
in an amount generally comparable to
a8 corresponding deductible for hospi-
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‘p]l care—$492 beginning in 1886—or
copayment requirement for outpatient

care—20 percent—under Maedicare.
However, the payments required
under the conference agreement

would be substantially less than the
required payments under Medicare for
tpisodes of inpatient hospital care
beycnd 60 days.

Under the conference agreement,
the payment schedule weculd be as fol-
lows:

HOSPITAL CARE

During any 365-day period; {irst, for
the first 80 days of care—for part
thereof—the lesser of the cost of fur-
1ishing the care or the amount of the
inpatient Medicare deductible In eifect
at the beginning of the 365-day period:
and second, for each succeeding 80
days of care—or part thereof—the
jesser of the cost of furnishing the
rare or one-half of the amount of that
inpatient Medicare deductible.

NURSING HOME CARE

During any 365-day for each 90 days
of care, the lesser of the cost of fur-
nishing the care or the amount of the
inpatient Medicare deductible.

OUTPATIENT TREATMENT

For each outpatient or home health
visit, the amount equal to 20 percent
of the estimated average cost of an
outpatient visit to a VA facility during
the fiscal year in which the treatment
Is furnished, but not to exceed during
any 90-day period the amount of the
inpatient Medicare deductible in effect
at the beginning of that period.
COMUBINATION QF HOSPITAL AND NURSING HOME

CARE

In the case of a veteran who pays
the inpatlent-Medicare-deductible
amount in connection with VA-fur-
nished hospital or nursing hcme care
and who, before using 90 days of the
initial mode of care—hospital or nurs-
inz home—within a 365-day perioqd, is
furnished the other mode of care, the
veteran would not be required to make
any payment for the second mode
until either: first, the number of days
of hospital and nursing home care
combined exceed 80; or second, the be-
fFinning of the next 365-day period,
whichever occurs first. If the veteran
nays an amount equal to one-half of
the inpatient-Medicare-deductible
amount in connection with receiving
rospital care—as when the veteran is
1oceiving more than 80 days of hospi-
tal care in a 365-day pericd—eand,
helore using the 80 days of hospital
care for which that payment was made
vithin the applicable 385-day period,
receives VA-furnished nursing home
care, the veteran would be required to
pay one-half of the deductible amount
in connection with the number of days
of nursing home care that, when
added to the hospital days, do not
cxceed 90 within that 365-day perfod.
FAYMEKFTS FOR COMBINATIORS OF OUTPATENT

TREATMENT ANRD HOSPITAL AND NURSIKG

FOME CARE

A veteran would not be required to
pay an amount greater than the inpa-

C&RESSIONAL RECORD — SENAT,

tient Mcdicare deductible in connec-

tion with any combination of outpa-

ttent and inpatient care furnished
during any 90-day period.

TWO SINATE PROPOSALS NOT IN CONFERENCE

AGREEMENT

Mr. President, although I am gener-
aliy satisfied with the conference
agreement that we worked out with
the House conferees as it relates to
health-care eligihility and entitlement,
there were two proposed changes In
the law from the Senate bill as to
which I regret we were unable to gain
the House conferces’ agreement.
CERTAIN STFRVICE-CONNECTED OUTPATIENT AND

CONTRACT-CARE ENTITLEMENTS

The first of these provisions would
have established a clear, comprehen-
sive entitlement to outpatient, as well
as hospital, care for veterans for their
service-connected disabilities rated at
50 percent or greater and entitlement
to contract outpatient care for both
categories and to contract hospital
care to veterans for their service-con-
nected disabilities. I have long believed
that these categories of veterans are
and should be the principal benefict-
aries of the VA hesalth-care system
and, as such, deserve the entitlement
to care and the statutory priority for
receiving that care that the Senate bill
would have provided.

As 1 noted, however—and 1 must
confess my surprise at this result, even
though the House bill would have
achieved the same result for these two
categories of veterans in terms of
direct VA care—we were unable to
secure the support of the House con-
ferees for this result. As a conse-
quence, these two categortes of veter-
ans are included along with the other
cotegorles of veterans as being given
the form of limited entitlement that 1
described as belng in the conference
agreement.

SPECIAI. OBLIGATION TO VETERANS WITH 80-
PERCENT OR MORE SERVICE-CONNECTED DIS-
ABIJLITIES
Nevertheless, I am pleased to note

that the conference agreement does

contain provisions 1 strongly urged to
emphagize our speclal obligation to
those veterans with service-connected

-disabilities rated at 50 percent or

more. Specifically, these veterans are
included expressly imr a separatz cate-
gory for the entitlement to hospital
care in revised section 610(a)1)(D) of
title 38-—-the first time that they have
been glven this separate recognition in
the context of hospital care—anad are
accorded outpatient care eligibility in
the provision, revised 612(a), together
with veterans being treated for their
service-connected conditions rather
than In section 612(f), as in current
law, with veterans receiving care for
their non-service-connected disabil-
ities. Their placelaent in section 612(a)
will provide these 50 percent or more
disabled veterans with eligibility for
structural alterattons to thefr resi-
dences, In connection with the provi-
slon of home health services where
necessary to enable the veteran to live
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at heme, costing up to $2,500 as op-
posed to the $600 limit applied to non-
service-connected veterans generally
under current section 612(f) and re-
vised section 612(f3(2).

It is my strong hope that the height-
enea recognition being accorded. to
this category of veterans in the confer-
cnce agreement will be reflected In VA
practices and procedures, including es-
tablishing in VA regulations a priori-
ty—which current regulations, 38 CFR
17.49, do not contain—for these veter-
ans when they seek hospital care.

STATUTORY PRIORITIRS FOR CARE

The gsecond issue as to which I regret
the outcome in the conference agree-
ment involves the establishment of
statutory priorities for VA care. The
Senate bill would have added a new
section 612C to title 38, DUnited Staies
Code, to require the Administrator to
establish statutory priorities for fur-
nishing hospital, domiciliary, and
nursing home care as well as, under
current law In section 612(1), medical
services. The Senate bill would aslso
have required the Administrator to
prescribe regulations to ensure the
provision of care and services in that
priority order.

Except in cases of a medical emer-
gency, the priorities for hospital,
domiciliary, and outpatient care would
have been set forth, with the first two
categories being as they currently are
for outpatient care: First, veterans
who require treatment for service-con-
nected disabilities and, second, ‘veter-
ans with service-connected disabilities
rated at 50 percent or more.

Establishing these priorities as pro-
posed in the Senate bill would have
constituted an expression of congres-
sional policy as to which veterans
should receive care in situations in
which there may be a scarcity of re-
sources, situations that may well be
occurring with increasing frequency
beginning by the end of the decade.
Unfortunately, the only change to cur-
rent law that the House conferees
were willing to accept involved accept-
ing my proposal to add one additional
category of veterans—those in receipt
of improved VA pension under section
521 of title 38—to the existing priority
listing for outpatient care in section
612(1) of title 38.

Although this i3’ far less than I
wanted or believed appropriate in
terms of statutory priorities for care,
it is an important result in ensuring
that truly ncedy war-time veterans In
receipt of VA pension—those, for ex-
amnple. with incomes of no more than
$5,885 for a veteran with no depend-
ents and with family incomes of £7,709
for a veteran with one dependent-—will
be given a priority for outpatient care
ahead of other nonservice-connected
veterans with higher {ncomes. With
further reference to veterans in re-
ceipt of pension, I nate that they, as
well as veterans in receipt of Medicald,
would be automatically placed in cate-
gory A in terms of their eligibility for
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VA care ahd need not complete any
separate income form to establish this
eligibllity.
CONTRAST WITH THE ADMINISTRATION-
PROPOSED LEGISLATION

Mr. President, the confereces' final
agreement regarding health-care eligi-
bilily issues can perhaps be best un-
derstood in contrast’'to the legislation
that the Administration first propased
in connection with the fiscal year 1986
budget and submitted formally in late
April.

That proposal involved an $11,400
income cutoff for a single veteran and
venerally provided no ovportunity for
siich a veteran above that income level
tno become eligible for VA care except
by spending down major portions of
his or her income above the cutoff line
and then, each time—1 repeat, each
time—VA health care was sought,
demonstrating to the VA that such ex-
penditures had in fact been made.
That approach could well have result-
¢d in the VA turning away sick veter-
«ns who actually would have been
umable to afford the care they needed
and who vould be cared for by the VA
under current law,

The effect of that proposal would
have been that each nonservice-con-
nected veteran seeking care on the
basis of being unable to defray the
cost of care would have been required
to establish and then reestablish
income eligibility each time he or she
applied for care. Indeed, the House bill
would have required similarly that vet-
crans reestablish eligibility each time
thiey applied for care. The Administra-
tion’s proposal wonld have been both
mdividually demeaning and extraordi-
nurily burdensome I{or the veteran
secking to qualify for eligibility on the
basts of income—including many very
viderly veterans—and administratively
costly and difficult for the VA.

That is why I announced this past
spring when the Administration plan
tirst surfaced that 1 categorically re-
iected that kind of administratively
complicated and burdensome and gen-
erelly debasing approach. and I am
pleased to say that the legislation de-
veloped by the conferees baars no re-
semblance te that Administration pro-
po-pl.

The approach we are proposing in
the conference agreement thus must
beo viewed against the backdrop of
toowing that the Adminisiration has
existing authority to establish a means
test and that, should Congress take no
action, the VA would certainly do so
along the lines of the totally unaccept-
able proposal that the VA had previ-
oyusly made.

TECHNICAL MATTERS

Finally. as 1 did when this legislation
was brfore the Senate last month, 1
want to touch briefly on some techni-
c2l matters regrading the changes re-
Liling the VA health-care eligibility
proposed in this subtitle.’

CONTRACT-CART ELIGIBILITY

‘The first such point to a proposed

change in the wording of the title 28
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sections setting forth  eligibility
criteria with respect to hospital care,
nursing home care, and outpatient
treatment. Those sections currently
provide eligibility for care “within the
limits of Veterans' Administration fa-
cilities,” which is defined to include
both the VA's own facilities and cer-
tain other Government [facilities as
well as private facilities with which
the VA may contract for hospital and
outpatient care in the circumstances
specified in current section 601(4XC)
of title 38. The contract authority for
nursing home care is in section 620.

The Senate bill would have replaced
the phrase “within the limits of Veter-
ans’ Administration facilities” with
the phrase “through Veterans' Admin-
istration facilities or through non-Vet-
erans’ Adminisiration facilities to the
extent authorized in section 603 of
this title” and would have reenacted
the contract-care eligibility in & new
section 603, taking it out of its cur-
rent-law location as part of the defini-
tion—quite anomalously—of “Veter-
ans’ Administration facilities” in
present section 601(4XC), thus provid-
Ing a more direct reference to the VA's
contract authority. The conference
agreement generally incorporates this
approach with a redrafting and reloca-
tion—for example, to sections
610¢aX3), 612(aX3), and 612(fX3)—of
the reference. The use of the new ter-
minoclogy—and the shifting to a new
section 603 of the provisions in current
law section 601(4)XC) specitying the
circumstances under which contract
care may be furnished—are not in-
tended to change the effect of current
law but rather to achieve greater clar-
ity on the face of the statute regard-
ing the extent of eligibility for con-
tract care—often referred to as fee-
basis eare,

This new drafting formulation {8
also intended to make clear—as is the
drafting, in revised- section 610(a)3)
relating to nursing home care, by the
use of the phrase ‘‘or as provided in
section 620 of this title”"—that the
extent to which any fee-basis author-
ity is provided is determined solely by
what is in section 603, or section 620 as
to nursing home, in conjunction with
other provisions of chapter 17, and
that the Administrator’s general au-
thority to contract under current sec-
tion 213 is not available with respect
to any of these chapter 17 health-care
authorities. As was pointed out in our
committee’s report language (8. Rept.
No. 99-146, 99th Cong., 1st Sess. 591~
82), the committee construes the
words “within the limits” used in cur-
rent law as providing the same limita-
tion as to the nonavailability of sec-
tion 213, but believes that the new for-
mulation i8 more definitive and clearer
in this regard.

EMERGENCY CARE

A second technical point that I want
to note regarding the provisions relat-
ing to revisions in VA health-care eligl-
bility involves the relationship be-
tween the new requirement that some
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veterans have to agree to mske pay-
ments in connection with their care,
on the one hand, and the VA's existing
authority to provide care in emergen-
¢y situstions, on the other. Aithough a
veteran with annual family income
above the category B income thresh-
old would generally be eligible for care
or services only upon the veteran—or
someone authorized to act for him or
her—agrecing to pay for those services
before they are provided, the VA lias
full authority under current section
611(b) to furnish hospital care or med-
ical services in emergency cases and to
charge the veteran for the approxi-
mate amount of the VA's costs for fur-
nishing such care. This emergency au-
thority wouid be applicable in the caxe
of a veteran In this new category of
eligibility who fcr any reason is unable
{0 execute such an agreement prior to
the commencement of care, thereby
permitting the VA to furnish whatever
care is necessary in an emergency situ-
ation and thereafter, as appropriate,
to charge the veteran for such care in*
accordance with the new payment
amounts specified in the law to be
paid in commection with being fur-
nished VA care.

RECOVERY OF THE COST OF CERTAIIY HEALTRH

CARK AND SERVICES FURNISHED BY THE VA

Mr. President, turning to the second
major element in subtitle A of the leg-
Islation i1n title XIX—the section
which would provide for the VA to re-
cover from third-party heaith insarers
for the cost of care provided to insured
non-service-connected disabAeg veter-
ans—these provisions generally follow
the Senate approach. As 1 noted in my
remarks last month, my position on
such legislation has been clear for
many years, dating back to 1879. I be-
lleve that such legislation does not
make any sense from the standpoint
of sound public policy.

It is clear beyond any question that
the enactment of this legislation will
not reduce the overall cost of VA
health csre; in fact, the opposite is
true because this legislation would
have an inflationary impact. This is so
both because each unit of health care
provided by te VA for which third-
party recovexy is sought would now
have two additional administrative
components attached—each paid for
by taxpayers ultimately, and because
the third parties’ costs of processsing
and responding to the claims would be
passed on to those who pay health-in-
surance premiums as well as taxes.

It is 2lso clear to me that the legisla-
tion constitutes a totally unwarranted
Federal Government intrusion into
private contractual relationships by
rewriting some of the most basic terms
end conditions of marektplace com-
mercial insurance agreements,

In this regard, I refer my colleagues
and others with an interest in this leg-
islation to the excerpts 1 read into the
Reconrp last month from a letter writ-
ten by Bernard Tresnowski, the pres!-
dent of the Blue Cross and Blue
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Shield Assoclation, - in response to &
Washington Post editorial on VA
third-party reimbursement legislation.
As I noted then, this letter—the ex-
cerpts of which begin on page S15471
of the REcorp for November 14—is
about as succinct an analysis as I've
ever seen of the problems with such
legislation.

Mr. President, the point that I be-
lieve is 80 well founded that I3 raised
against this legislation—that it vio-
lates fundamental principles of insur-
ance—could not be made more clear
than by reading revised section
629(aX3)(A) of title 38 in the confer-
ence agreement. This provision would
permit the VA to collect under an in-
surance contract even where the
policy is expressly contingent on the
insured having satisffed a deductible
or paid a copayment and the insured
veteran has not satisfied those re-
quirements. Plainly and simply, this
provision proposes to rewrite Insur-
ance contracts to give the VA a right
to collect In situations in which other
health-care entities could not. Equally
as clearly, without this provision, this
third-party reimbursement legislation
would not work at all as to most
health insurance plans.

But the savings estimate attached to
this legislation and the opportunity to
point a finger at someone else, the
heaith insurance companies, and say
that they are not bearing their fair
share of costs made this approach frre-
sistible. On this latter score, as I have
pointed out repeatedly, no one has
been able to demonstrate to my satis-
faction that insurance companies have
received any windfall from the exclu-
sionary clausecs. Rather, these clauses
reflect standard, sound Insurance
theory and practice.

However, our two committees were
faced with very significant reconcilia-
tion instructions, and our being cred-
ited by CBO for savings, through
third-party recoveries, of $960 million
over 3 years—a hopelessly optimistic
projection, I migh add—through the
enactment of such legislation made
this an option our committee ‘‘simply
could not refuse.”

In view of the inevitability of the en-
actment of some kind of legislation in
this area, I did my best to attemp to
hielp craft it in such a way as to make
it as workable and as fair as possible.
In this effort, I consulted closely with
the VA, representatives of various
third-party insurers, and others with
an interest in the legislation.

I would like to highlight two very
significant points that are appropri-
ately addressed in the conference
agreement.

VA COMPLIANCE WITH CONTRACT TERMS

First, the language providing for the
right of recovery of the cost of care to
the extent that the veteran or a non-
Federal provider would be eligible to
recefve payment generally leaves the
Federal Government'’s right to recover
contingent upon compliance with the
terms and conditions of the law, con-
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tract, or other arrangement under
which the veteran would be eligible
for payment by the third party. Only
where the proposed legilsation specifi-
cally overrides such terms or condi-
tions—the provision in the legislation
nullifying preclusions of liability for
Va care and the provision I have just
cited providing for recovery despite a
deductible or copayment not being
met—would such requirements be
voided. Thus, contract requirements
conditioning the third-party’s liabili-
lity—such as for pre-hospitalization
screening for second opinions prior to
surgery or other specified utilization
review procedures—would apply. Like-
wise, provisions imposing general Hmi-
tations on the third party’s lability—
such as contract clauses placing specif-
Ic dollar limits on payments for cer-
tain procedures, limiting a carrier’s li-
ability to a percentage of certaln
charges, or, as in the case of health
maintenance organizations, limiting
coverage to care provided In specific
facilities—would apply. Our committee
report language—as printed on pages
577 and 578 and pages 827 and 628 of
Senate Report No. 99-146—makes
these points clear.

DEPOSITING COLLECTIONS IN MISCELLANEOUS

RECEIPTS

Second, VA health care appropria-
tions are not to be reduced in anticipa-
tion of ccllections. Rather, revenues
received will be remitted directly to
the Treasury to reduce the deficit.
Without this provision, which was not
contained In prior adininistration’s leg-
islative proposals, I could and would
have never agreed to this legislation
since deposit of the collected revenues
in the VA medical care account would
lead to reductions in that appropria-
tion being made up front based on an-
ticipated revenues. The effect of this
approach would be to hold the system
hostage for a result it could in no way
guarantee—that irisurers would agree
to these payments and that the pay-
ments would be forthcoming at certain
levels, both fairly readily and expendi-
tiously. Indeed, there continues to be
significant questicn {n my mind as to
whether any appreciable revenue will
be produced by these third-party pro-
visions for several years after enact-
ment, if even that early.

SUBTITLE B—DISABILITY COMPENSATION COST-

OF-LIVING ADJUSTMENTS

Mr. President, I also want to make
mention of the provisions in the pend-
ing conference agreement, which are
derived from 8. 1887, the proposed
“Veterans' Compensation and Benefits
Improvements Act of 1985,” which the
Senate passed on December 2, 1988.
These provisions include a 3.1-percent
increase in the rates of disability com-
pensation pald to service-connected
disabled veterans and the rates of DIC
pald to the survivors of those who
have died from service-connected
causes,

The VA's service-<connected Disabil-
ity Compensation Program is at the
very heart of our Nation’s system of
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veterans’ benefits. The priority that is
attached to the needs of service-con-
nected disabled veterans and the survl-
vors of those who have made the ulti-
mate sacrifice 13 well known and well
established. The more than 2.2 million
veterans who suffer from disabilities
resulting from their service and the
342,000 survivors of those who died
from service-connected disablilities are
and will remain our committee’s No. 1
priority. They are certainly mine.

Thus, Mr. President, I'm delighted
that the conference agreement would
provide for a compensation and DIC
COLA equal to the increase being
made this year in Social Security and
VA pension benefits—3.1 percent. Con-
sistent with the precedent we estab-
lished last year {n the VA compensa-
tion COLA bill, Public Law 98-543, as
well as in the reconciliation bill, Public
Law 98-369, this increase would be ef-
fective on December 1, 1985, the same
date as the indexed COLA’s for Social
8Security and VA pension. As our com-
mittee has noted many times in the
past and throughout this year, we con-
tinue to be committed to malntaining
this approach.

I also note that, by virtue of section
156(eX1XA) of Public Law 87-377, a
fiscal year 1983 continuing appropria-
tions measure enacted on December
21, 1982, the enactment of this COLA
would automatically result in a 3.1-
percent increase, effective on Decem-
ber 1, in survivors’ reinstated, Social
Becurity-like benefits paid under sec-
tion 156 of Public Law 97-377 to cer-
tain surviving spouses with minor chil-
dren.

LAST YEAR'S COMPENSATION COLA SHORTFALL

Mr. President, the House proposed

this year that we proceed with a 3.4-
percent COLA, splitting the difference
between the 3.7-percent increase
passed by the House and the Senate’s
3.1-percent increase. The Senate insist-
ed on the 3.1-percent increase.
. It should be noted, Mr. President,
that it is true that last year we did
not, regrettably, increase compensa-
tion rates by exactly the same percent-
age a8 the Soclal Security COLA. The
Social Security COLA turned out to be
3.5 percent and the compensation
COLA we enacted before we knew the
CPI amount was 3.2 percent.

However, at that time we moved for-
ward by 4 months the effective date of
the COLA—from April 1, 1985, to De-
cember 1, 1984. This acceleration of
the COLA was a major benefit to all
compensation/DIC recipients in {iscal
year 1985,

In the case of veterans with disabil-
fties rated 10-, 20-, or 30-percent dis-
abling, there was no dollar difference
In the monthly rate between a 3.2-per-
cent COLA and a 3.5-percent COLA.
However, because the effective date
was moved forward by 4 months, these
veterans all received more in fistal
year 1985 than they would have other-
wise had the date not been moved up.
In the case of 30-percent disabled vet-
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crans, this meant $24 morce in [iscal
vear 1985 than if the effective date
had been left at April 1 and 4 3.5-per-
cent COLA had been enacted.

In the case of veterans rated 40-
through 70-percent disabled, the dif-
ference between the two COLA per-
centages was $1 per month. However,
in the case of a veteran rated 60-per-
cent disabled, for example, the earlier
c¢ffective date meant $55 more in fiscal
1985 in compensation than would have
been paid with a 3.5-percent COLA in-
crease, effective on April 1.

One last example—in the case of vet-
erans rated 100-percent disabled. the
rdollar difference between the COLA's
was 84 a month. The earlier effective
date, however, meant $140 more in
fiscal ycar 1985 than if a 3.5-percent
COLA had been granted effective
April 1, 1985, .

Thus, Mr. President. in light of the
effect of the earlier effective date and
in consideration of the great urgency
to contro! Federal spending, T concur
in the Senate position that a 3.i-per-
cent COLA is the appropriate adjust-
ment.

If. in future years, there is again a
disparity between the amount of the
Social Security COLA and the VA
compensation COLLA we enact before
the amount of the Social Security
COLA s known, I would certainly
carefully and sympathetically consider
the need and justification for a resto-
ration of the percentage-point differ-
cnce to their establishing rate of a
subsequent compensation increase.

SUBTITLE C—MISCELI ANEOUS PROVISIONS

FEPIDEMIOLOGICAL OF FEMALF, VIETNAM
VETERANS

Mr. President, section 19021 of the
confecrence agreement contains a pro-
vision that would require the Adminis-
trator, unless determined not to be sci-
entifically feasible to do so, to provide
for the conduct of an epidemiological
study of the health of women Vietnam
veterans ~a so-calied “Vietnam-experi-
ence” study. This section was derived
from a provision in the House bill and
from a Senate provision in section 50%
of 8. 1887, the "Veterans' Compensa-
tion and Benefits Improvements Act
of 1985." The Senate provision was de-
rived from one that I first introduced
in S. 1616, to require a study of any
iong-terin adverse gender-specific
health effects In female Vietnam vet-
crans that may result from their expo-
sure to agent orange or to other phen-
oxy herbicides and to authorize the
Administrator to expand the scope of
the study to include a so-called “Viet-
nam-experience” study evaluating any
long-term adverse  gender-specific
health effects in females resulting
from any aspect of service in Vietnam.

Mr. President, at the time I intro-
duced S. 1616 and at the time of
Senate passage of S. 1887, 1 discussed
the need for such study in detail. I
refer my colleagues to my remarks fn
the CoNGRESSIONAL RECORD of Septem-
ber 10, 1985, S11201-04, and of Decem-
ber 2, 1985, S18630-31.
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The Centers for Disease Control is
currently conducting a large study de-
signed to learn about the health status
of Vietnam veterans in general. That
study includes three major research

components: An agent orange study, a-

Vietnam-experience study, and a se-
lected cancers study. Although it is ex-
pected that a significant level of infor-
mation regarding health issues for
Vietnam veterans in general will result
from this effort, the CDC-conducted
study will not provide any Information
about the unique experiences and
gender-specific concerns of women
Vietnam veterans. .

For this reason, since early 1984, 1
have been urging, along with other
members of the Veterans' Alairs
Committee, that the executive branch
utilize existing anthorities to design
and undertake an approprlate study of
women Vietnam veterans. I am pleased
that this provision has been included
in the pending legislation, and look
forward to having this long-overdue
study of the general and specific
health status of women Vietnam vet-
erans scientlfically reviewed. If not sci-
entifically Infeasible to do so, study of
health effects that may have resuited
from specific factors in service—such
as exposure to agent orange or other
toxic substances, or traumatic experi-
ences—would also be authorized, al-
though not required by this provision
in the conference agreemernt.

ADVISORY COMMITTEE ON NATIVE-AMERICAN

VETERANS

Mr. President, I also want to make
special mention of the provisions of
the conference agreement—in section
19032 —that would establish within the
VA an advisory commitiee on Native-
American veterans. These provizions
are derived from the provisions of sec-
tion 505 of 8. 1887 as it was passed by
the Senate on December 2 as well as
from the provisions of section 1981 of
the House bill.

Native Americans have a long and
distinguishead record of service in the
Armed Forces of the United States.
Thelr service and subsequent readjust-
ment, in many cases, has taken place
in the context of cultural and econom-
ic conditions different from -those of
many other veterans, Yet no evalua-
tion of the particular needs of mattve-
American veterans has ever been un-
dertaken by the VA.

I believe that the differences be-
tween native-American veterans and
their nonnative veteran counterparts
and the diversily within the native-
Amcrican veteran population itself
merit an in-depth evaluation to tdenti-
fy sttuations or needs unique to native-
American veterans and to assess the
effectiveness of VA programs and serv-
ices designed to meet those needs.
This advisory committee will be
chiarged with such an evaloation and
with the responsibility of making two
reports to the Administrator—on No-
vember 1, 1986, and November 1,
1987—on the committee’s findings and
recommendations. The Administrator,
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in turn, would be required to present
those reports to the Congress, togeth-
er with his findings and recommenda-
tions for administrative or legislative
action.

Mr. President. as the Senator from
the State where more native-American
veterans reside than Iin any other
State—over 27,100 American Indians
reside in California, nearly 17 purcent
of the total U.8. native-American vet-
eran population—and having initiated
the provision in the Senate legisiation
for the evaluation to be carried out by
an advisory committee with mative-
American veteran representation orn it,
I pressed for inclusion of this provi-
siomn tn the conference agreement. I
look forward to receiving and review-
ing with great interest the resuits of
the advisory committee’s evaluation.
WAIYIR OF WAITING PRRIOD FOR ADMINISTRA-

TIVE REORGANIZATION OF CERTAIN VA AUTO-

MANTED BATA FROCESSING ACTIVITIES

Mr. President. section 19033 of the
conference agreement contzins a pro-
vision that would waive, with respect
to & particidar proposed VA reorgani-
zation, the waiting period preseribed
by section 210(bX2) of title 38—which
provides, in part, that the VA may not
in any fiscal year implement certain
administrative reorganizations unless
the Administrator, not later than the
dite onr which the President submits
the budget for tha: year, provides a
report containing a detalled plan and
justification for the reorganization.
The particular reorganization involves
the transfer of certzin furictions from
the VA's Office of Data Management
amd Telecommunications to the VA's
Department of Veterarns' Benefits.

Mr. President, as many Senators
may know, on February 1 of this year,
the Administrator submitted to the
committee letters giving notice of the
VA's decision to close down a wide
range of VA actlvities at its 55 DVB re-
gional offices and to consolidate those
activities in three processing centers.
The Administrator stated thsat his let-
ters were submitted in accordance -
with section 210<bX2..

Mr. President, that proposal and the
lack of detall ini the February 1 letter
raised questions—many of which still
remafin unanswered—regarding the
impact of the consolidation on the fur-
nishing of varfous types of benefits
and services to veterans and their de-
pendents 8s well 8s on the employees
affected. The opinion was thereafter
expressed in both the Senate and the
House—by raysel! and the chatrmmn
amd ranking minorfty member of the
House Committee on Veterans' Af-
falrs—that the February letter was so
lacking in detall as not to constitute a
valid section 210(b)2) “detatied plan
and justification.” In an undated opin-
ion addressing this fesue, the Acting
Generanl Counsel of the VA declined to
state whether it did or did not.

In order to resolve the question of
what specifically constituted a ‘‘de-
tafled plan and justification,” 1 intro-
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duced on June 27, joined by Senators
MaTsuNaGca, DrConciNi, and Rock-
FELLER, S. 1397, the proposed ‘“Veter-
ans’ Administration Reorganization
Act of 1985.” This legislation set forth

a definition of precisely what type of,

information a detailed plan and justifi-
cation for a proposed reorganization
must contain under section 210(b)(2).
Provisions derived from this measure
were incorporated into section 501 of
S. 1887 as reported from the commit-
tee and were approved by the Sencte
on December 2.

Thus, Mr. President, despite the fact
that those provisions have not yet
been enacted into law and the fact
that the proposed reorganization in-
volving DVB and ODM&T in no way
relates to the poorly-conceived and ill-
advised proposal to consolidate reglon-
al office, 1 belleved it was appropriate
and necessary that the proposed DVB
and ODM&T reorganization be sup-
ported by the kind of detailed plan
and justification that section 501 of 8.
1887 would expressly require, and I so
notified the Administrator in a Decem-
ber 8 letter to him.

It wes in that context that I consid-
ered and examined the Administra-
tor's letter. So that Members can also
have an opportunity to understand
this proposal, I ask unanimous consent
that the texts of his December 4 letter
to me which is identical to the Novem-
ber 1 letter and of my December 8
letter to him, together with the provi-
sions of section 501 of S. 1887, be
printed in the Recorp at this point.

There being no objection, the mate-
rial was ordered to be printed in the
REcoORD, as follows:

VETERANS' ADMINISTRATION,
Washington, DC, Decernber 4, 1985,

Hon, AtaN CRANSTON,

Rarking Minority Member, Committee on
Velerans®' Affairs, U.S. Senate, Washing-
ton, DC.

DraR SENATOR CRrANSTON: The purpose of
this letter Is to report a planned adminisira-
tive reorganization within the Veterans Ad-
ministration (VA) involving the transfer of
ceriain functions from the Office of Data
Management and  Telecomnaunicatlons
(ODM&T) to the Dopartment ¢f Veterans
Benetits (DVB).

As you are awarg, under the Congressional
“report and wait” reguirementa of 38 U.8.C.
§ 210(bX2), a detailed plan and justification
must be submitted to the appropriate com-
mittees of Congress for certain VA adminis-
trative reorganizations involving a reduction
during any fiscal year by 10 percent or more
in the number of full time equivalent em-
ployves (FTEE) at a VA covered office or fa-
cility. The report must be made not later
than the date on which the President sub-
mits his budget for the next fiscal year.
Thereafter, no action can be taken to imple-
ment the reorganization until the first day
of that fiscal year. This letter is submitted
in order to satisfy the above-reporting re-
quirement for a planned VA organizational
transfer of certain automated data process-
ing (ADP) functions as described below.

As you are aware, in April 1885, the Veter-
ans Administration selected McManis Asso-
ciates, Inc., to prepare an implementation
plan to modernize the DVB benefits and
services delivery systems. This plan was to
be consistent with my policy statemient
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mandating the full modernization of the
Agency's data processing and communica-
tions systems so aa to improve the quality of
scrvice provided to veterans and their fami-
lies. The McMsanis study among other
things found that there was limited end-
user involvement in system design and de-
velopment, limited systems training, and
that there were inconsistent system utiliza-
tion management practices. Based on these
findings, I approved the McManis recom-
mendations the DVB should have the au-
thority, resources and responsibility for the

. systems development and greater operation-

al oversight within overall agency standards
and policy guidelines. Implementation of
this recornmendation requires the adminis-
trative reorganization which is the subject
of this letter.

We propose to reorganize in order to move
ADP program specialists closer to the DVB
program speclalists, and give DVB a greater
role in ADP decisions. By giving DVB con-
trol of ADP resources, they will be able to

better focus ADP expenditures on service:

delivery priorities. This reorganization will
involve 362 ODM&T full time equivalent
employees (FITE). These organlzational
transfers will occur at VA Central Office
(VACOQ), and at the Austin, Texas; Hines, 11-
linols; and Philadelphia, Pennsylvania VA
Data Processing Centers (DPC). The
number of FTEE transferred as the result
of this reorganization and the base 1986
ODMA&:T FTEE at each facility, are as fol-
lows: VACO—81/441; Austin—75/663;
Hines—148/406; and Philadelphia—680/1917.

The functions performed in the positions
to be transferred are unique to the support
of DVB programs and, after this transfer to
DVB, ODM&T will no longer perform these
functions. These functions, and the stations
at which they are performed, are ag follows:
VACO—Benefits Automation S8ervice, which
designs sll ADP programming for DVB, and
some administrative support personnel;
Austin DPC—Benefits Delivery System DI-
vision, which does programming for DVB In
the areas of loan guaranty, the Benefictary
Identification and Records Location Subsys-.
tem (BIRLS), and debt collection (beginning
in fizscal year 1986), Hines DPC—System
Support Divisions, which handie program-
ming for DVB benefits programs, such as
Compensation and Pension, Education, and
Vocatfonal Rehablflitation, and which pre-
pare the computer tapes for the Depart-
ment of Treasury to use in issuing benefits
checks; and Philadelphia DPC-—Systems Di-
vision, which does programming for VA ap-
plications. There will also be transferred , at
each of the ahove stations, the functivns of
that part of the system verification and
testing element which performs systems
quality control for the programming done
by the benefits delivery system staff at each.
of these stations.

1t is clear from the foregoing that this reor- -
- cember 3. Specifically, section §01 (copy en-

ganization is simply an organizational trans-
fer of employees. These employees will not
be relocated to other stations, The great
majority of them will experience no change
in their functions, personnel status, immedi-
ate supervision, or even in the location of

their workspace. Accordingly, there will be -

little or no cost impact as the result of this
reorganization.

We believe that this reorganization is ap-
propriate and advisable, and that it will
have the desired effect of improving and
making more efficient DVB benefits deliv-
ery systems by giving DVB direct control
over the resources used for its ADP support.
This reorganization has already.been the
subject of DVB briefings with staff of the
House and Senate Veterans' Affairs. Com-
mittees. Of course, we would be pleased to
provide any additional information which

- more-than-10-percent
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you may desire concerring this regrganiza-
tion.

1 request your assistance in introducing,
and supporting enactment of, a legislative
waiver of the 38 U.S.C. § 210(b)(2) walting
period for this reorganization, so that these
improvements in our organizationel struc-
ture can be made as soon as possible. ‘Sug-
gested language for such a legislative walver
is enclosed. Absent such a walver, we must
wait until fizcal year 1887 to implement titis
reorganization.

1 appreciate your support for our efforts
to improve benefits delivery for our Nation's
veterans.

Advice has been received from the Office
of Management and Budget that there is no
objection to the presentation of this letter
and legislative proposal from the standpoint
of the Administration’s programm.

Sincerely,
HARRY N. WALTERS,
Administrator.
COMMITTEE OF VETERAKS' AFFAIRS,
Washington, DC, December 6, 1385,
Hon. HARRY N. WALTERS,
Administrator of Velerans' Affairs, Wash-
ington, DC.

Drar Harry: Thank you for your letter of
November 1 in which you gave notice of a
planned administrative reorganization
within the VA Involving the transfer of the
Office of Construction (OC) to the Depart-
ment of Medicine and Surgery (DM&S) and
in which you request a walver of the waiting
period prescribed by section 210(bX2) of
title 38, United States Code.

As you noted, section 210(bX2) provides,
in part, that the VA may not in any fisesl
year implement a reorganization involving a
reduction in the
number of full-time equivalent employees at
any VA facility with more than 25 employ-
ees unless the Administrator, not later than
the date on which the President submits the
budget for that year, provides '‘a report con-
taining a detailed plan and justification for
the reorgantzation.”

As you may know, In response, in part, to
what I belleved was an ill-conceived and po-

_ tentially damaging plan to consolidate vari-

ous activities of the Department of Veter-
ans’ Benefits 59 regiona: offices into 3 proc-
essing centers, I introduced legislation, 8.
1397, the proposed “Veterans’ Administra-
tlon Reorganization Act of 1885”, on June
27. A principal thrust of that megsure was
to define for purposes of section 210(b)}2)
precigely what a “‘detalled plan and justifl-
cation” for a proposed reorganization must
entadl.

Provisions derived from this - legislation
were Incorporated into the compensation

" cost-of-living Increase bill that was ordered

reported 'by the Committee on October 31
and passed by the Senate, as 8. 1887, on De-

closed) of the bill as passed would define the
term “detailed plan and justification” to in-
clude at a minimum a number of specific
items, including—

(1) & specification of the number and re-
sponsibilities of the employees to be added
to or removed from each affected office; .

(2) » description of the changes in func-
tions that would occur at the affected of-

ces; .
(3) an explanation of the reasons why {t

" has been determined that the reorganiza-

tion is appropriate and advisable in terms of
the statutory misstons and long-term goals

. of the Veterans’ Administration;

(4) & description of the effects that the re- -
n may have en the provision of

benetita ‘and services to veterans and de-
pendents’ of veterans (including the provi-
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sion of benefits and services through offices
and facilities of the VA not directly affected
by the reorganization); and

(5) estimates of the implementation cost
and the subsequent cost impact of imple-
menting the reorganization.

Although this provision has not yet been
enacted, I believe that it likely will be in the
near future. In any event, I am not able to
support a walver of the requirement for a
waiting period for a section 210(b)-covered
reorganization unless the Committee is pro-
vided with at least the information that
would be required under section 501 of S.
1887 as passed by the Senate. In this regard,
I am particularly concerned by your state-
ment, in requesting & waiver in your letter,
that "{ilt is uncertain whal the organiza-
tional change will be on FTEE and costs.”

1 urge you to provide the Comuaittees with
a report containing adequate detail and jus-
tification (consistent with section 501 of the
Senate-passed bill) in order that we may
have all the information necessary to con-
sider meaningfully your request for a waiver
of the section 210(b)(1) waliting period.

Finally, with respect to your December 4,
1985, letter reporting a planned reorganiza-
tion of certain functions from the Office of
Data Management and Telecommunications
(ODM&T) to the Department of Veterans'
Benefits (DVB), T find that letter substan-
trally complete in terms of the information
called for by section 501 of S. 1887. There
are, however, a few areas that I believe re-
quire further clarification under clauses
(11D, (IV), and (V) of the statutory provi-
sion. These items have been called to the at-
tention of Mr, John Vogel, Chief Benefits
Director. In order for us to proceed with a
legislative waiver for that DVB/ODMA&T re-
organization, we will need the additional in-
formation not later than Wednesday, De-
cember 11,

With warm regards,

Cordially,
ALAN CRANSTON
Ranking Minorit» Member
CLARIFICATION OF REQUIREMENT

I'OR A DETAILED PLAN AND JUSTIFI-

CATION FOR ADMINISTRATIVE RE.

ORGANIZATION

Sec. 501. (a) Subparagraph (C) of section
210 (bX2) is amended by inserting at the
cnd the following new division:

“(iil) The term ‘detailed plan and justifica-
tion’ means, with respect to an administra-
tive reorganization, & written report which,
al a minimum—

(I} specifies the number of employees by
which each covered office or facility affect-
cd is to be reduced, the responsibilities of
those employees, and the means by which
the reduction s to be accomplished;

“(II) identifies any existing or planned
office or facility at which the number of
employees is to be increased and specifies
the number and responsibilities of the addi-
tional employees at each such office or facil-
1y

“(I11) describes the changes in the func-
tions carried out at any existing office or fa-
cility and the functions to be assigned to an
office or facility not in existence on the date
that the plan and justification are submit-
ted pursuant to subparagraph (A) of this
paragraph;

“(1V) explains thie reasons for the deter-
mination that the reorganization s appro-
priate and advisable in terms of the statuto-
ry missions and long-term goals of the Vet-
erans’ Administration;

(V) describes the effects that the reorga-
nization may have on the provision of bene-
fits and services to veterans and dependents
of veterans (including the provision of bene-
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fits and services through offices and faclli-
ties of the Veterans' Administration not di-
rectly affected by the reorganization); and

*(VI) provides estimates of the costs of
the reorganization and of the cost impact of
the reorganization, together with analyses
supporting those estimates.”.

(bX1) Except as provided in paragraph (2),
the amendment made by subsection (a)
shall take effect with respect to administra-
tive reorganizations proposed to be carried
out In fiscal years beginning =after fiscal
year 1986.

(2) The amendment made by subsection
(a) applies to the administrative reorganiza-
tion referred to in the letters from the Ad-
ministrator of Veterans’ Affairs to the Com-
mittees on Veterans' Affalrs of the Senate
and the House of Representatives, dated
February 1, 1985, relating to the consolida-
tion of certain Veteran's Administration De-
partment of Veterans' Benefits actlvities
from 69 regional offices into three process-
ing centers.

Mr. CRANSTON. Mr. President, the
information contained in this letter
was subsequently supplemented by in-
formation provided by Paul Ising, the
VA's Deputy Chief Benefits Director
for ADP Systems Management, to the
committee’s minority staff on Decem-
ber 9. Clarification was received re-
garding the statement that “[tlhe
great majority of them (VA employ-
ees) will experience no change in their
functions, personnel status, immediate
supervision, or even in the location of
their workspace.” In this regard, I was
advised that no individual will experi-
ence a change in function or in person-
nel status, six individuals will experi-
ence a change in immediate supervi-
sion, and one individual will move
from the second floor to the third
floor within the VA’s Central office.

With respect to the reasons for the
determination that this reorganization
is appropriate and advisable in terms
of the statutory missions and long-
term goals of the VA, the VA provided
the following material extracted from
& report prepared by McManis Associ-
ates, Inc., which developed and pre-
pared the implementation plan to
modernize DVB's service delivery sys-
tems;

In our judgment the Veterans’ Adminis-
tration has little choice but to undertake a
major DVB modernization program. With-
out & major overhaul to its total Informa-
tion management capacity, DVB will not be
able to continue to provide an acceptable
level pf service to veterans and their fami-
lies. Uncoordinated, overlapping data bases
complicate data entry and retrieval. Qut-
moded hardware, software, and telecom-
munications technologies are expensive and
severely limit data access and analysis capa-
bilities. The exlistiug hardware in the re-
gional offices has reached the point where it
must be replaced. Over time, there has been
such massive modification to the Compensa-
tion and Pension software that maintenance
of that system Is now enormously costly,
and the agency is increasingly at risk in
trying to maintaln it In its present form.
. 89 .

These recommendations were presented
and approved in mld-July and provide the
framework within which the modernization
program will be carried out. Approval of the
recommendsations established the param-
eters to gulde the implementation effort: &
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“modern” architecture should be developed,
including appropriate decentralization of
DVB systems; and DVB should assume au-
thority and responsibility for its own bene-
fits delivery systems. * * *

We identified two types of organization
and management issues which have an
impact on the effectiveness and efficiency
of DVB service dellvery systems. The first
type relates to the process by which DVB
ADP requirements have been defined and
how DVB systems are designed and modi-
fied. DVB has had neither direct budget au-
thority «nor accountability for its use of
ADP resources. It has been dependent upon
the Office of Data Management and Tele-
communications for all systems develop-
ment initiatives. End users of the systems
have not regularly been involved in the
design or acceptance of new applications or
modifications to existing  applications.
There has been no effective mechanism
within DVB to establish priorities for sys-
tems development or enhancement, nor has
there-been an effective mechanism to assure
ODMA&T priorities were consistent with
DVB priorities. Without control over the de-
velopment and support of systems applica-
tions, DVB Is hampazred in its efforts to im-
plement any ADP/telecommunications mod-
ernization strategy. .

The second set of organizational and man-
pgement issues identified are internal to
DVB. Too rarely have the end users in the
fleld offices been involved in the systems
design and development process. New auto-
mated systems have been introduced and
are utilized in the regional offices with lim-
fted user crientation and training. The lim-
ited involvement of field personnel in sys-
tems development has meant that the effec-
tiveness of the system from the perspective
of the veteran or the nontechnical end-user
18 often limited.

With respect to providing further
clarification for the effects that the
reorganization may have on the provi-
slon of benefits and services to veter-
ans and dependents of veterans—in-
cluding the provision of benefits and
services through offices and facllities
of the VA not directly affected by the
reorganization—the VA further cited
the McManis report as follows:

The aim of the proposed modernization
effort 18 to utilize improved technologles on
an economically justifiable basia to remove
many of the obstacles to improved efficien-
cy and service. With the changes in process-
ing architecture and telecommunications, a
number of significant changes in the way
regional offices conduct business can be ex-
pected: .

1. The veteran wili be able to obtain infor-
mation, resolve problems, and complete
processing procedures with fewer stops and
by dealing with fewer people.

2. Data related to the same event, proce-
dure, or action will be recorded (entered)
once, Data transfer to other systems and or-
ganizational elements will be effected elec-
tronically without the need to reenter or
transcribe the data.

3. Permanent storage of most correspond-
ence and documentation currently main-
tained manually on a decentralized basis
(Claims Files) will be recorded electronlcally
elther in image form or as formatted data.

4. All work stations for processing, coun-
soling, testing, and other interactions with
the veteran will be supported by multifunc-
tion Intelligent terminals. Direct concurrent
access to the data maintained locally in the
RO as well as the very large central data
bases located on malnframes will be availl-
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able at the workstation. This will mean that
individuals will be able to perform a variety
of procedures without moving from ome
piece of specialized computing hardware to
another.

In addition, further regarding the
relationship of the DVB reorganiza-
tion to other components of the
agency, the VA has advised that the
~lements of this reorganization are
consistent witn the three principal
strategies of the VA’s sgencywide ADP
modernization programmatic goals, in-
cluding eventually providing each au-
thorized VA employee with access to
all VA data, regardless of its location
in VA computer systems.

Finally, with respect to the cost of
the reorganization and its cost impact,
the VA has clarified that the only cost
of the reorgahization is the paperwork
involved in processing these changes.
1t is not expected to be significant, but
it i3 not measurable at this time. The
VA has indicated that there may be
some savings in the future in terms of
increased productivity but they are
iong term and, at this peint, unesti-
mated.

After careful analysis of the VA's
letter, together with the additional in-
tormacion subsequently provided by
the VA, I have concluded that the VA
had submitted what constitutes a suf-
ficiently detailed plan and justifica-
tion for this propossd reorganization
and that the reorganization will serve
to improve the operations of the VA's
scrvice and benefits system. However,
since, under the provisions of section
210(L)(2), the reorganization would
not be permitted to be implemented
prior to the beginning of fiscal year
1987 on October 1, 1986, I have sup-
ported and the conference agreement
includes a statutory walver of the re-
quired waiting pericod in order to
ermit the Administrator to imple-
ment this reorganization at the earli-
est possible opportunity.

Finally, I want to express my appre-
ciation to the VA, particularly John
Vogel, Chief Benefits Director, and
Paul Ising. the VA's Deputy Chief
Benefits Director for ADP Systems
Management, for their cooperation
and assistance in providing the infor-
mation necessary for the committees
to consider the proposed DVB/
OCDMG&:T reorganization and act faver-
ably to permit it to go ahead on an of-
ticial basis in the near future.

STATUS OF NEGOTIATIONS REGARDING OTHER

VETERANS' LEGISLATION

Before concluding my remarks on
this measure, Mr. President, I want to
comment on the negotiations between
thc House and Senate Committees on
Veterans' Affairs over the numerous
differences between our compensation,
cducation, and other VA Dbenefits
measures embodied in 8. 1887 and
H.R. 1408, H.R. 2343, and H.R. 2344. 1
regret to note that those negotiations
have reached an impasse over certain
provisions in the Senate bill—now en-
dorsed by the Administration—de-
signed to improve, and enhance the
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fiscal stability of, the home-loan guar-
anty program. As a result of that im-
passe, it has become clear that further
action on the remaining provisions of
S. 1887 will not be possible this year.
Mr. President, during the Senate’s
consideration of S. 1887, I discussed in
detalil each of these provisions, and my
statement on that measure appears at
page S16634 of the CONGRESSIONAL
Recorp for December 2 (daily edition).
At this time, I want to stress my inten-
tion to continue to pursue these mat-
ters at the earliest appropriate gppor-
tunity in the second session of this
Congress and my regret at our failure
to be able to reach agreement on this

package.

Lastly, with respect to the provisions
of S. 1887 a3 It was passed by the
Senate on December 2 that deal with
the extension and improvemer.t of the
Emergency Veterans’ Job Training Act
of 1983 [EVJTA] 1 want to make spe-
cial mention of the agreement that
the distinguished chairman of the
committee [Mr. MorgRowsk:l] and 1
have reached with respect to these
provisions. If we are not adle to re-
golve our differences over the larger
legislation early in the next session or
to proceed in some other fashion to
pass and enact—outside of S. 887—this
EVJTA extension and improvement
legislation, Senator MURKOWSHT and 1
have agreed to return the Senate-
passed EVJTA extension legislation to
the House in a separate bill by early
February.

SUNMARY OUTLINE

Mr. President, for the information of
my colleagues and the pubMe, I ask
unanimous consent that s summary
outline of the cost-savings provisions
of subtitles A and B of the conference
agreement be printed in the Recorp at
the conclusion of my remarks.

CONCLUSION

Mr. President, as I noted at the
outset of my remarks, reaching a fina}
compromise with our colleagues in the
House on some of the {ssues in this
legislation—especially those provisions
relating to eligibility for VA health
care—was & very difficult task. Togeth-
er, we had a commitment to fulfilling
our reconciliation obligations while
protecting the VA as much as possible
from harm. However, we had very dif-
ferent approaches as to how to reach
that shared gosal.

In the end, thanks. to the efforts of
Senators MURRKOwSHI and SiMpsoN
and Representatives MorTcoMERY and
HarmmerscHumoT and the other confer-
ees—and many long hours of work by
staff of both committees—we were
able finally to hammer out the com-
promise which is before the Senate
today and which I recommend to my
colleagues.

1 want especially to thank the mi-
nority staff of the Veterans' Affairs
Committee, Bill Brew, Babette Palzer,
Ed Scott, Nancy Billica, Ingrid Post,
Charlotte Hughes, and Jon Steinberg,
for their outstanding efforts on tids
bill over the last few weeks amd
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months, My egratitude alsc to the
Senate majority staff, Cathy McTighe,
Julie Susman, and Tony Principl, for
the extraordinary spirit of cooperation
and dedicatifon they exhibited [n our
work together over this very pressur-
ized and trying time period. .

I also thank the House statf who
worked on this legislation—Pat Ryan,
Jack McDonell, Vic Raymond, Arnold
Moon, Jill Cochran, Mack Fleming.
Rufus Wilson, and Kingston Smith
from the House Committee on Veter-
ans’ Affairs, and also, Bob Cover, of
the House legislative counsel's staff
who, as usual, worked tirelessly and
most effectively in helping to craft the
final version of the legislation.

There being no objection, the sum-
mary was ordered to be printed In the
Rxcomp, as follows:

SUMMARY oF CosT-8aViNGs PROVISIONS FROM
SusTiTLES A AND B

HOSPITAL CARE FLIGINILITY

A. VA shall In VA fac{lities, and may in
non-VA facililies as authorized in section
603, furnish needed hospital care to:

L. Veterans for service-connected disabil-
itles

2. Bervice-connected disabled vetersrs
rated at 50% or more

3. Other service-conneeted disabled veter-
ans

4 POWs

8. Veterans exposed to Agent Orange or
radiafon

8. Veterans of World Wear I and earllcz
conflicts

7. Veterans with no service-connected dis-
abilitles who are ‘‘unable to defray the costs
of needed hospital care—meaning those who
are either VA improved-pension recipients
or Medicald eligible ar who have incomes
no: exceeding $15,000 for a veteran with no
dependents and 318,000 far a weteran with
one dependent plus $1,000 for each additian-
al dependent, called the “Category A"
incarne threshold.

In connection with the foregoing, the
Joint Explanatory Statement states that:

The conferees Intend that care be fur-
nished te service-connected disabled veter-
ana, low-income veterans, and, to thre extent
resources are available, other eligible veter-
ana,

The conferees intend that for categories
1-8, the VA's sole obligation Ls (1) if & veter-
an fs in immediate need of hospitaitration,
to furnish an appropriate bed at the VA fa-
cllity where the veteran applies or, if none
fs avaliable there, to furnish & contract bed
{ anthorised in section €03 or arrange to
admif the veteran to the next clogest
VAMC, or DOD facility with which Lhe VA
has a sharing agreement, with an avallable

. bed, or (2) if the veteran needs non-immedi-

ate hospitalization, (A} echedule the veteran
for adingssion there if the schedule there
permha. or (B) refer the veteran for sched-

and admission to the next cloxest
VA.MC, ar DQD facility with which the VA
has a sharing agreement, with an avaflsble
bed snad then facilitate the veteran's admis-
3ton there,

The conferees intend that, if there are
two.or more veterans applying for the same
bed at a particular facility and one ts zeek-
ing care for s service-connected disability or
Lias 8 50-pereent-or-more gervice-connected
disability, that veteranr should receive the
bed.
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The conferees note that the legislation
makes no change in the beneficiary travel
program.

B. VA may, in VA facilitics and in non-VA
facilities as authorized in section 603, fur-
nizh needed hospital care to the extent that
facilities and resources are available, to:

1. Non-service-connected veterans with in-
coroes above the Category A income thresh-
old.

2. Non-serviceconnected veterans with
income above $20,000 for a veteran with no
dependents and $25.000 for a veteran with 1
dependent plus $1,000 for each additional
dependent—called the “Category B income
threshold-—-on the basis of an agreement to
miake a payvment (similar to the Medicare
deductible) in connection with such care.

In connection with the foregoing, the
Joint Explanatory Statement states that
the conferees intend that those velerans
making pavments In connection with their
care would have lowest priority for inpa-
tient, oulpatient, and nurisng home care.

C. In the casc of a veteran whose income
in the previous year is above the Category A
income threshold or the Category B income
threshold, the Administrator would be au-
thorized to make an exception to place the
veleran in a higher-priority category, as ap-
propriate, on the basis of a recent, sharp
drop in income to a level substantially below
the Category A or B threshold.

OUTPATIENT ELIGIBILITY

Essentially no change in current law; eligi-
bility based on hospital-care eligibility.

NURSING HOME AND DOMICILIARY CARE
ELIGIBILITY

No change in current law,

PRIORITIES FOR CARE

No change in current law except to ndd
veterans receiving VA improved pension
benefits (under section 512) as a new last
priority category (in section 612(i)) for out-
patient care.

CONTRACT CARE
No change from eligibility in current law.
INCOME THRESHOLDS

Category A and B as set forlh above with

the dollar amounts increased, beginning 1/

1,87, by the preceding year's Social Securi- R

ty/VA pension CPIL.
PATMENTS BY VETERANS

A. Hospital Care: Payment of the Medi-
care deductible for the first 90 days of care,
and half of the deductible for each succeed-
iy additional 90 days of care, within a 363-
day period.

B. Oulpatient Care; Pcr-visit payment of
20 of the VA average daily rate, not to
exceed the Medicare deductible for any 90-
day period.

C. Nursing Home Care: Payviment of the
Medicare deductible for each 90 days of
care,

D. Combinations of Modes of Care: Pay-
ments made for either mode of inpatient
vare (hospital or nursing home) would be
credited toward care in the other mode.
Also, a veleran would not be required to pay
an amount greater than the inpatient Medi-
care deductible in connection with any com-
bination of outpatient and hospital or nurs-
ing home care furnished during any 90-day
period.

COMPENSATION COLA

Provide for a compensation DIC/COLA at

3.1 for FY 1986.
HEALTH-INSURANCE RECOVERY

Provide for VA recovery for health insur-
ers for non-service-connected VA care fur-
nished to covered veterans generally to the
same extent as recovery by non-federal pro-
viders would be permitted under the health
insurance plan in question.
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ADOPTION ASSISTANCE AND PRENATAL CARE
PROVISIONS

Mr. CRANSTON. Mr. President, 1
am delighted that the conference com-
mittee subconference on Medicaid
issues agreed to include, in the recon-
ciliation bill, provisions relating to the
adoption assistance program and the
coverage of certain groups of low-
income pregnant women who have
previously been excluded from Medic-
aid. I proposed these provisions in leg-
islation, S. 1628 and S. 7 respectively,
which I introduced earlier in this ses-
sion.

ADOPTION ASSISTANCE AMENDMENTS

Mr. President, the subconference in-
cluded in the Finance Committee por-
tions of the reconciliation measure
three provisions relating to the adop-
tion assistance program established
under Public Law 96-272, the Adop-
tion Assistance and Child Welfare Act
of 1980. -

As one of the principal Senate au-
thors of the 1980 legislation, I have
been deeply gratified by the difference
that this law has made in the lives of
thousands of children who might oth-
erwise have been left to languish in
foster care. HHS has reported that by
fiscal year 1984 almost 12,000 children
had been moved from foster care to
adoptive homes under the new adop-
tion assistance program authorized by
Public Law 96-272. Experience in oper-
ating this new program, however,
brought to light several problems of a
technical nature with respect to con-
tinuing Medicaid coverage for these
children as they moved from foster
care placements into adoptive homes.
Therefore, on September 11, I intro-
duced with the distinguished Senator
from Utah [Mr. HarcH] and others,
legisiation, S. 1628, which would make
three changes in the adoption assist-
ance program with respect to the
availability of Medicald assistance for
these children. The three changes are:
first, elimination of the requirement
in existing law that a special-needs
child receive a token adoption assist-
ance payment that the State in which
a speclal-needs adopted child resides,
rather than the State where the adop-
tion took place, provide Medicaid cov-
erage; and third, clarification that
Medicaid coverage can be continued
during the care and an adoption
decree is actually entered.

Mr. President, as 1 indicated in my
introductory remarks on September
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on S. 1628, had the House accepted
the Senate bill ianguage in the confer-
ence in 1980, the problems relating to
continuation of Medicaid between the
end of foster care status and the adop-
tion itself would not have occurred nor
would the law have required a token
adoption assistance payment in order
for Medicald to be available for a spe-
cial-needs child whose only needs were
medical. I am pleased, 5 years later, to
have been able to help correct these
particular problems. -
Additionally, when the 1980 legisla-
tion was enacted, I had expressed by
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concern that it did not adequately deal
with the needs of adoptive families
who moved from one State to another.
During hearings I chaired on the need
for adoption reform legislation during
the 95th and 96th Congresses, numer-
ous witnesses testified about the prob-
lems that territorial limitations upon
then-existing State adoption assist-
ance programs posed for their fami-
lies. I was delighted when, earlier this
year, the Reagan administration sup-
ported this change so that we could fi-
nally rectify this problem.

Mr. President, as I indicated at the
time I introduced S. 1628, the growing,
bipartisan support for these adoption
initiatives begun more than a decade
ago is indeed heartening. Many of
those who once opposed Federal legis-
lation to encourage adoptions have
now become strong supporters and
proponents of our efforts in this area.
Even the Reagan administration
which in 1981 and 1982 had proposed
the repeal of Public Law 96-272, now
supports its contlnuation and has
launched its own special needs adop-.
tion initiative. Having been a principal
author of both Federal statutes relat-
ing to adoption, Public Law 96-272 and
Public Law 95-2€8, I welcome this sup-
port and new enthusiasm for adoption
alternatives. In addition to the Sena-
tor from Utah {Mr. HarcH], S. 1628
has been cosponsored by Senators
Dopp, GRASSLEY, LEVIN, METZENBAUM,
MoOYNTHAR, RIEGLE, ROCKEFELLER, and
HUMPHREY. . :

EXTENDING MEDICAID COVERAGE TO CERTM K

LOW-INCOME PREGNANT WOMER

Mr. President, I am also exceedingly
grateful to my good friend, the chair-
man of the Senate Finance Commit-
tee, the Senator from Oregon [Mr.
Pacegwoobnl, for the Senate conferees’
agreement to accept the House provi-
sions extending Medicaid coverage to
low-income pregnant women who are
living with an employed spouse, but
whose family income is below the
AFDC income and assets eligibility
standards. The 8Senator from Oregon
and I had discussed these provisions
privately when the reconciliation bill
was before the Senate and he then as-
sured me that he hoped to be able to
include these provisions in the final
legislation.

In January, I introduced legisiation,
8. 7, to close the gap in the Medicaid
Program which resulted in these low-
income pregnant women in a large
number of States being denied the
medical assistance necessary to carry
thelr pregnancy to term and increase
the likelihocod of having a healthy
baby. This has been an effort of mine
which has gone on over a number of
Congresses;, each Congress we have
made more progress in ensuring that
low-income pregnant women are pro-
vided with the medical assistance they
need during pregnancy. In the last
Congress, we succeeded in Public Law
98-369-in extending Medicaid coverage
to low-income pregnant women who
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have previously been excluded because
they had no other dependent children
or were living with an unemployed
husband. However, provisions which
would have extended the same cover-
age to low-income women Hving with
an employed husband were not en-
acted. Enactment. of the provisions in
this reconciliation legislation which
would extend Medicaid coverage to
this group also corrects an inequity
which I consider to be antifamily and
antiwork. My statements explaining
the history of these provisions, earlier
versions of S. 7T which were introduced
in the 95th, 96th, 97th, and 98th Can-
gresses, and the cost etfectiveness of
providing medical assistance during
pregnancy to low-income women are
set  forth in the CoONGRESSIONAL
Recorp uf January 24, at S621 and
July 23. 1985, at S9891. My July 23
statement (ncludes the revised CRO
cost estimates for enactment of S. 7.

Mr. President, I am very proud to
say that 8. 7 and my efforts in this
area have always enjoyed strong sup-
port from a broad range of organiza-
tions, including child advecacy groups
and health-care groups, as well as or-
ganizations with sharply differing po-
sitions on the tssue of abortion. Those
organizations which have endorsed S.
7 include the National Right to Life
Committee, Planned Parenthood Fed-
cration of America, Children’s Defense
Fund, National Conference of Catholic
Charities, Catholic Health Association,
Association for Retarded Citizens,
Family Service Association of America,
Child Welfare League, National Asso-
ciation of Children's Hospitals and Re-
lated Institutions. California Associa-
tion of Children's Hospitals, National
Perinatal Association, and American
Avademy of Pedliatrics.

Mr. President, T also want to express
iy appreciation to my colleagues from
nth sides of the aisle and with differ-
g views on the {ssue of abortion, who
have given their support to S. 7 and
the principles It represents. Support
for S. 7 represents support for an initi-
ative that is prochoice, prolife, and
profamily in a very meaningful sense.
I'or those who support freedom of
choice, nothing cou!d be more central
to that freedom of choice than the
right of a low-income woman to choose
Lo carry a pregnancy to term free from
the economic pressures arising {rom
tier inability to pay for the costs of
the medical care needed. For those
wio belleve that abortion should
riever be permissible, making available
tiie medical care necessary for a low-
Hcome woman to carry a pregnancy to
term s essentinl to alleviating econom-
¢ pressures which might otherwise in-
fhience a decision to terminate a preg-
nancy.

Additionaliy, having been deeply in-
volved with several of my coileagues in
the efforts in the last Congress ta de-
velop the framework for a responsible
and sensibke approach to dealing with
the so-called Baby Doe eases, I have
also tried to point gut the relationship
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between that issue and making ade-
quate prenatal care available to all
pregnant women. Although it may not
be medically possible to eliminate en-
tirely the incidence of high-risk hirths.
there is absolutely no question that
the availability of adequate care
during pregnancy can be critical to re-
ducing the likelihcod that a child will
be born with a serious disabling and
life-threatening condition.

The cosponsors of S. 7T include Sena-
tors MOVYNIHAN, MATSUNAGA, INOUYE,
RIEGLE, MFTZENBAUM, Dobp, Lrvin,
KENNEDY, ANDREWS, SIMON, LgaHY,
BoscuwiTz, PROXMIRE, and ROCKEFEL-
Again, I would like to express my ap-
preciation to the Senator from QOregon
[Mr. Packwoopl for his support and
work on behalf of this provision, and
for his commitment to helping ensure
that reproductive choice includes the
right to carry a pregnancy to term
without the economic pressure that
lack of access to medical assistance
can create,

Finally, my thanks to the Senator
from Texas {Mr. Bentser? for his ef-
forts on the Finance Committee on
behalf of both the adoption assistance
provisions and the Medicaid coverage
for low-income pregnant women and
to the Senator from Louisiana [Mr.
Longl, the ranking minority member
for his support as well.

CONCLUSION

Mr. President, I am very pleased
that these provisions relating to adop-
tlon assistance and medical care for
low-income pregnant women have
been included in this measure. I be-
lteve that both initiatives represent a
significant step forward in our con-
tinuing efforts to improve the lives of
countless numbers of infants, young
children, and their families.

SOLE COMAMUNITY HOSPITAL AMENDMENT

Mr. President, 1 am very pleased
that 8. 1730, the Consolidated Omni-
bus Budget Reconciliation Act of 1985,
as agreed to by the conference eom-
mittee includes a provision to require
that certein sole community hospitals
be provided with adjustments in their
Medicere payments to account for
services instituted after the end of the
so-called base year. This provision—
which derives from an amendment,
amendment No. 1032 to & 1730, that X
proposed with Senator Burpick on No-
vember 13, 1985—would correct a very
serlous inequity affecting Redbud
Community Hospital in Clearlake,
CA—and possibly 2 number of other
sole community hespitals.

Mr. President, Redbud Hospital has
been engaged in litigation for a year
and a half with the Health Care Fi-

nancing Administration in HHS inan -

attempt to obtain a fair and equitaiie
Medicare payment rate which would
take into account the three new serv-
ices—intensive and cardiac care units
and a new pharmacy—that the hospi-
tal instituted after the end its base
year, 1982-83. As I explained during
the debate on my amendment—which
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appears in the Recorp for November
13, beginning on page S15351—thesze
services were fnstituted after many
years of planning and development
and are necessary for the hospital to
meet tne needs of the predominantly
elderly community it serves. Without
financial relief to meet its resulting in-
creased operating expenses, the hospi-
tal could very well be forced to defauit
on its State-issued bonds or reduce its
services to those who depend on it for
their care.

After 18 months of proceedings. the
lawsuit is still pending. In the process,
the hospital lias nearly exhausted its
resources for coniinued litigation.

With this legislation, Redbud will be
able to bring the litigation to a close.
.and receive just compensation. And
the residents of Clearlake Highliand
will be able to have access to a full
range of needed life-saving haspital
serviees.

I would like again to thank the
chalrman of the Finance Comunittee
(Mr. Packwoob] and the ranking mi-
nority member [Mr. Loxc] for their
assistance when 1, along with Senator
BUwDICE, offered the smendment and
for their support ef the provision in
conference. My thanks also to Bob
Hoyer and Michael Stern, two abso-
lutely splendid professionals, for their
help and expertise on this matter.

Mr. McCLURE. Mr. President, the
Committee on Energy and Natural Re-
sources reached conference agree-
ments with the House on all matters
within its jurisdiction. Specifically,
subconference 11 on energy programs
reached agreements on provisions re-
garding the Strategic Petroleurn Re-
serve, Federal Energy Conservation
Shared Sevings, Blomass Energy and

sAlcoho! Pueis Loan Guarantees, and
synthetic fuels. Subconference 12
reached agreements on provisions re-
garding uranium enrichment. And,
subconference 13 reached agreement
on Outer Continental Shelf issues,

These conference agreements
achieve savings of $6,162 million and
$6.078 miilion in outlays In fiscal year
1988 and $6,124 million in budgec au-
thority and $6,504 million in outlavs
for the 3 fiscal years 1886 througzh
1988. The savings exceed the comnmit-
tee’s original targets in its reconcitia-
tion instruction.

In summary, these conference agree-
ments are consiztent with the assump-
tions in the budgei resolution in two
areas: First, they achieve savings in
DOE's Straleglc Petroleumn Reserve
Program by reducing the minimum av-
erage annual fill-rate {rom 159,000 to
35,000 barrels per day. Second. the
conference agreement includes provi-
sions to settle the legal-dispute be-
tween the Federal Government and
several States regarding the disposi-
tion of certain bornuses and remnts held
in escrow as of March 31, 1983. As as-
sumed in the Senate and House comi-
mitiee reconciliation iostructions, the
conference agreement distributes 27
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perecent of such bonuses and rents to
the affected States as well as interest
accrued thereon. However, as did the
Senate and House passed measures,
the conference agreement =also in-
cludes the disposition of other OCS
revenues in dispute, specifically, royal-
ties, boih retrospectively and prospec-
tively.

In addition, the conference agree-
ments achieve savings in budget au-
thority and outlays in four areas not
assumed in Senate and House reconeil-
fation instructions, which are uranium
enrichment, DOE energy conscrvation
programs, DOE blomass lcan guaran-
tees, and synthetic fuels.

STRATEGIC PETROLEUM RESALVE

The Strategic Petroleum Reserve,
which was authorized in 1976, contin-
ues to be the United States” principal
line of defense in the event of another
severe disruption of international
energy supplies. When we began the
new fiscal year on October 1 there
were approximately 489 million bar-
rels of crude oil in storage.

By comparison, the conference
agreement provides for a minimum
fill-rate of 35,000 barrels per day
through fiscal year 1988. At this re-
duced fill-rate, at the end of fiscal year
1986 there will be approximately 500
million barrels in storage. However,
the conference agreement specifically
requires’ that a minimum average
annual fill rate of 35,000 barrels per
day be maintained until 527 million
barrels of cil are stored in the SPR.

This change in the minimum fill-
rate will achieve fiscal year 1988
outlay savings of $1,455 million. The
corresponding outlay savings over the
3-year period of fiscal years 1088
through 1988 will be $4,003 million.

Similarly, the conference agrecment
regarding SPR facility construction, as
did the budget resolution, provides for
continued expansion of SPR capacity
at all sites toward the objective of fill-
ing the SPR to 750 million barrels.
Under the conference agreement the
available SPR capacity is expected to
in~rease to nearly 550 million barrels
by the end of fiscal year 1986. By coim-
parison, at a minimum fill-rate of
35,000 barrels per day, or 12.8 million
barrels per year, the cumulative oil fill
will be below 550 miilion barrels
through fiscal year 1288. Therefore,
this agreement will not constrain in
the fill-rate of 35,000 barrels per day.

URANIUM ERRICHMENT

The Senate-passed kill, as did the
recommendation of the Committee on
Energy and Natural Resources, estab-
lished an authoriaation for the De-
partinent of Energy’s uranium enrich-
ment prograr. The effect of this au-
thorfzation was to require the pro-
gram to operate at no additional cost
to the Treasury. In addition, the Sec-
retary of Energy is directed to make
an initial repayment to the Treasury
from current revenues, if any, of
excess expenditures accumulated over
the past several years. '
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By comparison the conference agree-
ment authorizes uranium enrichment
appropriations during fiscal years 1986
through 1988 at a level equal to esti-
mated revenues less an amount deter-
mined by the Secretary of Energy,
which i3 to be paid to the Treasury in
partial repayment of unrecovered Fed-
eral investments. In addition, any rev-
enues in excess of expenditures are to
be deposited In the Treasury in repay-
ment of the debt identified by the Sec-
retary in accordance with the confer-
ence agreement.

The resultant budgetary savings
under the conference agreement In
fiscal year 1986 are $180 million In
budgetary avthority and $120 million
in outlays. The savings over the 3-year
period 1988 through 1988 are $724 mil-
lion in budget authority and $596 mil-
Hon in outlays.

In addition, the conferees, a3 was
the SBenate, were concerned about the
impact of the recent decision of the
U.8. Digtrict Court for Colorade,
which could hsve serious long-term
implications for the program and Hs
revenue flow. Therefore, the confer-
ence agreement requires a report from
the Secretary within 60 days of enact-
ment on the effect of such court decl-
sion an DOE's uranfum enrichment
program and steps that may mitigate
those effects.

DOE ZRERGY CONBRRVATION PHOGRAMS

The conference agreement, as did
the Senate-passed bill, authorize Ped-
eral agencies to enter into certain con-
tracts for energy effictency improve-
ments in Federal buildings. Under
such contracis the contractors will be
paid from money saved as & result of
the energy efficlency improvements
installed in Pederal buildings.

According to the Congressional
Budget Office, this shared savings pro-
gram can save the Federal Govern-
ment, approximately $8 million over
the next 3 years, with a potentfal of
$350 million over the next 10 years.

OUTERCONTINENTAL SHEL? 8 () REVENUES

Mr. President, the conferees also
agreed on language resolving the liti-
gation over section 8(g) of the Outer
Continental Shelf Lands Act. The
statement of managers explains the
result of the conference, and with re-
spect to the 8(g) issue itself, I think
the conference did a remarkable job
given the time -limitations we were
under. The agreement will resolve
with finality all issues with respect to
the distribution of receipts from leases
within the 8(g) zone,

The Senate was able to prevail in
elirminating the instant recoupment
provisions of the House measure. The
Senate was also able to delets unac-
ceplable provisions of the House meas-
ure which would have placed -limita-
tions on how States could spend their
share of these receipts and which
would have mandated a 33-percent
passthrough to localities. The Senate
conferees agreed to a formulation on
the sharing of information which we
feel adequately protects the confiden-
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tlality of ecertain information and
which also will avoid enormois paper-
work. :

Conslistent with the report langusge
which had been Included in the
Senate, the conferees agreed to specif-
ically exclude Federal income or wind-
fall profits taxes from the distribution
of recefpts. The House agreed with the
Senete position which permits the
Secretary to proceed with Ieasing in
the absence of a unitization agreement
and also with the Senate position
which provides some flexibility to the
Secretary of the Treasury in obtaining
the highest return on invested funds, -
The House also agreed with the
Senate language on section 7 disputes
involving Alaska and on the extin-
guishment of all claims if a State were
to accept payment.

In general, Mr. President, I am
happy to report that the Senate posh
tion was maintained with respect to
the real issue before the conference
with respect to the budget. Ope issue
which should perhaps be mentioned s
the issue of whether pre-1978 leases .
are inclnded. To & great extent, as the
Senator from Louisiana pointed out in
the econference, the issue, if there was
one, was settled in the S8enate by the
defeat of the Evans-Metzenbaum
amendment. The House conferees
raised the question as to whether the
statzment of managers should Indicate
that such leases were not [ncluded.
Since the bill language was identical,
statutory change was not possible. The
House conferees considered and then
rejected 2 motion to sdopt such report
langusge. A3 a result there gshould be
no misinterpretation over what the
language of the measure means.

There were two unrelated issues
which were raised in the conference.
The House had adopted an amend-
ment to section 19 of the OCSBLA with
respect to State review of leasing
plans. The House poaition would have
provided an effective State veto over
and Federal gctivities by requiring the
Secrztary to_comply with a substan-
tial-evidence test in refecting any
State recommendations, and then only
if he were to find that the damage to
the national interest outweighed the
environmenial consequences. It is
clear that any single lease could
hardly meet that test.

I regret that the Scnate accepted
any smendment on this section. I be-
lteve that we went further than we
should have back in 1878, Because the
dynamics of this budget process re-
quired {t, however, we did agree to lan-
guage which msakes it clear that when
rejecting a State recommendation, the
Secretary should make & point-by-
puint response with his reasons. I
think that is useful. The present arhi-
trary and eapricious standard has been
retained for review of the Secretary’s
decizions. We agreed to move the
standard to sectfon 19(c) for clarfty
and to specifically reference the Ad-
ministrative Procedures Act s0 that
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there could be no misunderstanding.
The decision is strictly that of the Sec-
retary and there should be no implica-
tion that anyone—a Governor or a
court—is to substitute its judgement
for that of the Secretary, especially
klven the present situation in the Mid-
east. As a substantive matter, this
amendment does not change existing
law. T do agree with the procedural
change which requires a peint-by-
point response. I think that could be
vead into existing law in any event,
and it also seems to me to be a matter
of simple courtesy.

The second nongermane issue was
the so-called Buy America provision. I
regret to say that the Senate confer-
ees receded to the House on this issue.
I think this is a bad amendment. It
violates our international trade obliga-
tions. It will cost Americans jobs. It
will increase the deficit. It will jeop-
ardize our already imperiled energy se-
curity. It will complicate and further
delay our leasing program. It will cost
the taxpayers and consumers of this
country money. Unfortunately once
again emotion came out ahead of
common sense. I think the sponsors
and the rest of us will regret it.

Mr. President, with the sole excep-
tion of the last two amendments, I
think that the Senate confereces have
done an outstanding job and I urge my
volleagues to support the work of the
conference.

Under the conference agreement the
resultant budget savings from this
action in fiscal year 1988 are $4,501
million in budget authority and out-
Inys, which is comparable to the com-
mittee's action and the Senate-passed
hitl.

SYNTHETIC FUELS

Mr. President, as I noted ecariier
today in my remarks on the continu-
ing resolution for fiscal year 1986, on
numerous occasions since the 1973 oil
+mbargo I have risen to address the
need for the development of a com-
mercial synthetic fuels capability in
the United States. 1 would refer my
colleagues to that statement., rather
than repeat those remarks at this
time.

As we are all aware, Mr. President,
the United Stutes Synthetic Fuels Cor-
poration was established in 1980 by
tne Energy Security Act to create a
domestic synthetic fuels capability as
an alternative to oil imports, However,
the House-passed Omnibus Reconcilia-
tion Act for 1985 contained provisions
terminating the Corporation, as did
the House-passed continuing resolu-
tion. The Senate-passed reconciliation
rcasure did not contain compa.able
provisions.

Morcover, this conference agree-
ment contains similar provisions to
those in the continuing resolution, ter-
minating the Synthetic Fuels Corpora-
tion. As 1 said earlier, after consider-
able debate and repeated attacks by its
critics, the Synthetic Fuels Corpora-
tion under this conference agreement
and the continuing resolution will fi-
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nally fall before the budgetary axe, at
the very time that it is about to suc-
cessfully achieve its statutory mission.

As I noted earlier, the position of
the House prevailed in the conference,
following change in the administra-
tion's position in favor of abolition of
the Synthetic Fuels Corporation. The
conference agreement as well as the
continuing resolution, as of the date of
enactment, would restrict the Board of
Directors of the Corporation from
making any new awards for financial
asgistance under the Energy Security
Act after enactment of this provision,
except that the Corporation and its
successor (Department of Treasury) is
to perform and complete the under-
takings of the Corporation's existing,
legally binding, awards or commit-
ments. By the statutory terms of the
conference agreement, nothing in this
Act shall impair or alter the powers,
duties, rights, obligations, privileges,
or liabilities of the Corporation, its
Board of Directors, or project sponsors
in the performance and completion of
the terms and undertakings of a legal-
ly binding award or commitment en-
tered into prior to the date of enact-
ment.

As I discussed in my remarks on the
continuing resolution, this restriction
also applies to changes in existing fi-
nancial assistance awards or commit-
ments of the Corporation. It is not in-
tended, however, that this limitation
on changes or modifications to exist-
ing financial awards or commitments
restrict changes which may be neces-
sary as part of normal contract moni-
toring or administration activities.
This restriction on changes, in coordi-
nation with the resclssion of funds in
the &nergy Security Reserve, does
however limit the authority of the
Board (or the Secretary) to make
changes which would increase the
maxiraum obligations authority estab-
lished by the Corporation with respect
to any such award or commitment.

The Corporation has entered into a
legal binding financial assistance
award for the Union OQil Parachute
Creek Oil Shale Project which obli-
gates the Corporation to pay up to
$500 million in price guarantee pay-
ments for the production of shale oil
from new improved facilities to be con-
structed by Union Oil Company at its
existing oll shale facility in Colorado.
This award also legally commits the
Corporation to use its best efforts to
complete documentation of the terms
of a loan guarantee, and execute the
loan guarantee agreement, of up to
$327 million within the $500 million in
obligational authority avallable for
the price guarantee payments. The
language of the provision preserves
the Corporation’s obligation to com-
plete the terms of the Union Oll loan
guarantee agreement. Further, it rec-
ognizes the need for consultation with
the Secretary of the Treasury on the
interest rate and timing, and substan-
tial terms of the loan guarantee and
requires that the Secretary provide
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such consultation within 30 days of
enactment of this provision.

The Board of Directors of the Cor-
poration is continued for 60 days after
the date of enactment in order to per-
form these and other functions, in-
cluding transmission to appropriate
authorization commlttees -of the
Senate and House of a report contain-
ing a review of implementation of the
Corporation’s business plan, which
also fulfills the requirements of sec-
tion 126(bX3) of the Energy Security
Act. :

A further indication of the effect of
these provisions on the Union agree-
ment is reflected in my colloquy with
Senator ARMSTRONG on the continuing
resolution, and I refer you to those re-
marks earlier today.

Under both this conference agree-
ment and the continuing resolution,
within 120 days of enactment the Cor-
poration shall terminate and transfer
all its functions to the Secretary of
the Treasury in accordance with the

‘ provisions of existing law.

Because the Corporation is being
terminated earlier than originally en-
visioned by the Congress, the confer-
ence agreement provides, first, that,
respect to the salaries and benefits of
Directors, officers and employees of
the Corporation, no officer or employ-
ee shall receive a salary in excess of
the rate of basic pay payable for level
IV of the executive schedule.

Second, the Director of the Office of
Personnel Management shall deter-
mine the amount of compensation DI-
rectors, officers, and employees shall
be legally entitled to under contracts
in effect on the daie of enactment.
With respect to compensation and
benefits not covered by contract, no
change shall thereafter be allowed or
permitted unless the Director of the
Office of Personnel Management
agrees that such change is reasonable.

While the Corporation’s by-laws and
written policles anda procedures in
effect on the date of enactment of the
Act will remain in effect until
changed, the Corporation will not ke
permitted to waive any of their re-
quirements which are necessary for a
Director, officer or employee to qual-
ify for pension or termination benefits
under the Corporation’s by-laws or
written personnel policies and proce-
dures in effect on the date of enact-
ment. -

Mr. President, as I discussed earlier
on the continuing resolution, this abo-
lition of the Synthetic Fuels Corpora-
tion will go down in history as one of
the major breaches of faith between
the Federal Government and Ameri-
can industry. The losers, however, are
the American people,

Because of an extraordinary nation-
al need., we asked American industry
to step out to the frontier of energy
development in the United States and
undertake the significant technologi-
cal and financial risks necessary to ad-
vance the commercial development of
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synthetic fuels. It was recognized that
this was to be a joint effort In recognt-
tion of the risk involved. What was at
stake was greater control of our
energy future, and the resultant na-
tional security benefits energy inde-
pendence would provide.

By our action today we may well be
sacrificing the security of our energy
future. Just as important, we are clear-
1y sacrificing significant private sector
investment that has been made and
would likely not have been made at
this time i it were not for the Federal
synthetic fuels initiative that led to
the creation of the Synthetic Puels
Corporation. Once again the Federal
Government has failed to fulfill its
rommitment to the American people
and to the companies that have relied
on it,

Mr. President, a table summarizing
these savings appears at this point in
my remarks.

ESTIAATED BUDGET IMPACT OF RECONCILIATION PROVE-
SIONS, COMMITTEE ON ENERGY AND NATURAL RE-
SOURCES
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Mr. President, these conference

agreements appear in titles VII and
VIIT of the Consolidated Omnibus
Budget Reconciliation Act of 1985.

Mr. MATTINGLY. Mr. President, 1
rise to express my deep concern over g
provision in this reconciliation c¢onfer-
ence report relating to the recalcula-
tion ol the FPederal Medical Assistance
Percertage [¥MAP] for the Medicaid
Program. I do so primarily because my
rcine State of Georgia is seriously
hurt by the provision.

Under enrrent law, the Federal
matching rate is calculated biannually.
Bewween October 1 and November 30
of even-numbered years, the Secretary
of Health and Human Services is re-
quired to promulgate the MAP
which will be in effect for the next 2
cears, beginning in Getober of the
odd-numbered years. In other words,
Medicaid matching rates for fiscal
yvears 1986 and 1987 were prorulgaied
in (he fall of 1984, to be implemented
fn October of this year, and it was on
the basis of these raies that States
have planned their budgets.
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The Consolidated Omnibus Budget
Reconciliation Act of 1985 as passed
by the Senate contained a provision
which would provide for annual recal-
culation of FMAP rates, beginning in
1988. Mr. President, I did not object to
this provision. It was fair, it treated all
States equitably, and it would not
have distupted the current calculation
and budget-planning cycle, since
FMAP rates were scheduled for recal-

culation in 1988, Unfortunately, the’

House-Senate conference tampered
with the provision by rolling back the
effective date of the recalculation to
1987. The effect of this, in my opinion,
is disastrous. For one thing, it is antici-
pated that this alteration in the effec-
tive date costs the Federal Govern-
ment about $64 million. Twenty-six
States gain by this recalculation.
Their windfalls vary from over $30
million to $280.000 in 1987. Thirteen
States lose Federal matchiing dollars.
My home State of Georgia, for exam-
ple, is denied $13.38 million.

I want to reiterate, Mr. President,
that I have no quarrel with the con-
cept of an annual recalculation ¢f the
FMAP or of implementing the change
in 1988. But I believe that this issue
has been dealt with in an inappropr-
ate and unfair manner. As I have said,
this change comes in the middle of a
calculation cycle, essentially changing
ground rules in midcourse. States
which lose substaniial funding could
not have anticipated that they were at
risk of lesing funds. They had no op-
portunity to present their case on this
issue., But they must live with the re-
sults. I have heard from the Governor
of Georgia, Joe Frank Harris, who has
stressed the hardship this will be to
the Medicaid Program in Georgia. He
has already prepared his budget for
fiscal year 1987 which he presents to
the Georgla genersl assembly in Janu-
ary. This budget, of course, was based
on current FMAP rates. Because of
precipitous action by the conferees, he
can no longer count on the $13 million
currently due the State.

Furthermore, the recalculation issue
was not addressed in the House prior
to conference, and the Senate did not
deal with the 1987 date prior to that
time. Given those facts, I question the
appropriateness of the conferees’
action. :

The proponents of the change have
argued that we must provide adequate
Federal assistance to those States

which benefit by the change, that is,

those States whose economies have de-
clined over the past year. I believe
that egual consideration should be
given to all States, based on their indi-
vidual Medicaid Programs and popitla-
tion needs. Consider this fact, Mr.
President. Of the 26 States which gain
from the recalculation provision—over
one haif of those States—14 continue
to have per capita income levels
higher than that of the State of Geor-
gia. Georgla has traditionally had a
per capita Income level below the na-
tional avecrage, and although the
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State's economy is improving, it still
lags behind other States. :

I want to point cut as well that
Georgia has always had a modest Med-
icafd Program. Georgia provides only
17 optional services, while other States
provide as many as 31. In addition, the
State has made serious and succéssful
efforts to make its program fiscaliy re-
sponstble. Georgta instituted a pro-
spective payment plan for Medicald
before the Federal Government con-
sidered and implemented such a
system for the Medlcare Program; it
was one of the first States to have
home and community-based care, a
cost-effective alternative to nursing
home care; and Georgia has imple-
mented & number of other cost-con-
taining practices such as the require-
ment of prior approval for elective sur-
gery, mandatory outpatient surgery
for certain procedures, restriction on
emergency room use, limitetion of
weekend admissions to emergencies,
and establishment of a cost avoidance
system which anticipates ineligible
claims prior to payment. Several of
these practices are now being adopted
by the private sector in its effort to
contaln rising health care costs. The
point I am making, Mr. President, is
that the Georgia Medicaid Program
does not have fat to trim in order to
compensate for the sudden, unantici-
pated loss of over $13 million. I find it
difficult to find fairness in a hai{-time
rules change which provides additional
funding to States with more generous
Medicaid Programs and higher per
capita income levels while penalizing a

State such as Georgla.
1984 1 urged the Senate, and par-
t 1y my colleagues on the Finance

Committee, to consider approaches
which treat all States equitably aud
fairly when considering the Medicald
Program. In addition, I urged the initi-
atfon of & diseussion of our national
goals angd objectives for the Medicald
Program. 1 vigorously renew that
appeal today.

This recalculation provision is oner-
ous for my State and for others. I{ is
my sincere hope that we can rectify
this problem next year by giving con-
sideration to the adversely affected

‘States and by committing ourselves to

a fair-minded, even-handed treatment
of all States when we deal with the
Medfcaid Program in the future.

Mr. BYRD. Mr. President, the con-
ference report on the reconciliation
bill on which the Senate is about to
act represents a significant step
toward reducing the record budget
deficits created over the past 4 years.
The conference agreement will reduce
spending by about $89 billion over the
next 3 years and ralse about $14 bii-
lion in revenues over the same period.
For a total deficit reduction of $83 bil-
lion over the fiscal year 1986-88
period. .

This bill represents real -deficit re-
duction, arguably the only significant,
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real deficit reduction bill that the
Senate has enacted this year.

Mr. President, this reconciliation bill
alone will not solve the deficit prob-
lems that the Nation faces. But it does
show that Congress is capable of
taking the necessary actions.

However, I would caution my col-
leagues that the budget cuis envi-
sioned by the Gramm-Rudman amend-
ment will be about three times greater
next year than those contained in this
bill. Thus, this reconciliation bill is not
the end of the road, it is merely one
more milestone in reducing the deficit.
There is a much longer and harder
road ahead of us next year.

Mr. President, there are a number of
specific issues in the reconciliation bill
which are of particular concern to the
people of West Virginla. In general,
these issues have been resolved in
ways that will benefit the people of
my State.

One of the provisions in this bill
that especially pleases me and many
of my constituents is that pertaining
to the Employee Retirement Income
Security Act {ERISA). Several loop-
holes in the current law are closed,
and additional, needed resources are
provided to the pension insurance
system, specifically the Pension Bene-
fit Guaranty Corporation to care for
pension beneficiaries whose plans are
assuined by the PBGC due to distress
of the companies for which they work
or have worked.

Most important to West Virginia,
the ERISA amendments are crafted in
such a way that they will not disrupt
the delicate steps now being taken by
the Wheeling-Pittsburgh Steel Corp.
to reorganize and emerge from bank-
ruptcy. Over 4,000 jobs in West Virgin-
ia hang in the balance. I am relieved,
as are those 4,000 workers, their fami-
lies, and their communities, that this
situation was resolved satisfactorily.

I wish to thank the conferees who
were part of resolving this issue, espe-
cially the distinguished junior Senator
from Ohio, Mr. METZENBAUM, and the
senior Senator from Pennsylvania, Mr.
Hxrinz.

I would also like to thank my col-
league from West Virginia, Mr. RoCKE-
rELLER, for helping to assure this out-
come,

The conferees also adopted a provi-
sion that is a falr, reasonable, and
workable solution to restore solvency
to the Black Lung Trust Fund.

This compromise was developed by
the joint BCOA-UMWA industry com-
mittee—composed of representatives
of the major coal industry companies
and the United Mines Workers of
America—as an alternative to the
original House and Senate proposals.
It provides for a 10-percent increase in
the coal excise tax coupled with & 5-
year moratorium on the trust fund’s
interest payments.

This legislation is a responsible ap-
proach in achieving solvency of the
Black Lung Trust Fund in light of the
changes made in the 1981 act. The
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consensus legislation adopted in 1981
tightened the eligibility criterla for
claims and doubled the excise tax on
coal. Those amendments resulted in
the rate of claims being approved
dropping from 40 percent to just 3.3
percent in 1985.

I wish to commend the Senate and
House conferees for their fine work
this issue. In particular, I wish to com-
mend Congressman SaM GiIBBONs, I
also wish to commend Senator ROCKE-
FELLER for this fine work in pursuit of
this compromise. It Is imperative to
return the Black Lung Trust Fund to
solvency, and 1 am pleased that we
have taken the steps to do this in &
fair and reasonable manner.

The reconciliation bill also contains
provisions relating to the funding of
the Superfund Program, a program de-
signed to clean up the Nation’s aban-
doned toxic waste dumps. Those provi-
sions establish an equitable distribu-
tion of the burden of financing the su-
perfund through a broad-based manu-
facturing excise tax and a petroleum
and chemical feedstock tax. This tax
structure will provide adequate re-
sources to fund the Nation's toxic
waste cleanup program without jeop-
ardizing the competitiveness of the
American chemical industry in world
markets.

Mr. LAUTENBERG. Mr. President,
I rise to oppose the fencing of the Su-
perfund funding in the reconciliation
bill. The funds would be collected, but
not spent. They would be held back
until the Superfund conference is con-
cluded sometime next year. They
would be held back from use to clean
up the hundreds of toxic wastesites
that plague my State and States
across the country. They could be used
as leverage against those members of
the conference favoring strong Super-
fund but concerned about the fund-
starved program to swallow a weaker
bill. The outcome of the reconciliation
conference on Superfund is very disap-
pointing to me for these reasons.

Mr. President, while I would have
preferred to see a $10 billion Super-
fund, I supported the taxing mecha-
nism included in the Finance Commit-
tee’s funding package. I belleve in this
instance that a broad-based tax is jus-
tified, because a broad-based spectrum
of industry contributes to the toxic
waste problem across this Nation. I
withheld pushing for the inclusion of
temporary Superfund tax extension
pending the outcome of the reconclilia-
tion conference on the Finance pack-
age. And now, I can only express my
sincere disappointment that the recon-
ciliation conference failed to provide
temporary funding for the program
until we conclude the conference on
the reauthorization of Superfund.

On December 10, I introduced a bill
to temporarily extend the expired
taxes for Superfund with the chair-
man of the Environment and Public
Works, Senator Starrorp, and Sena-
tors DURENBERGER, MITCHELL, BAUCUS,
and MOYNIEAN. Since introduction, an-
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other nine Senators have cosponsored
this measure.

Mr. President, 1 had planned to push
the measure had the reconciliation
conference failed to include a Super-
fund tax. In effect, the conference did
fail to include a tax that will benefit
the program at this critical time. By
fencing the funds, the program will
continue to suffer from funding con-
straints over the months ahead.

I am very concernied about the state

Congress leaves the Superfund pro- -

gram in as we go home for the holi-
days. On September 30, the Superfund
tax expired, and the program has been
brought almost to a standstill. EPA
has funding for the minimum .of
duties: administration of the program,
emergency response actions and a lim-
ited number of site remedial investiga-
tion and feasibility studies. The
Agency has had to fund these activi-
ties primarily by pulling back funds
from site cleanups, studies, interagen-
cy agreements, and other activities.

As a result, EPA has stopped all
cleanup activities at 16 New Jersey
sites and over 100 sites nationwide. Be-
cause less than $180 million of the
original $1.6 billion fund remains,
more sites will be affected until we
complete action on the Superfund con-
ference. The Superfund tax included
in the reconciliation bill does nothing
to change this dismal situation, and I
restate my opposition to the fencing of
the tax in reconciliation and my disap-
pointment that I did not have the op-
portunity to bring a temporary exten-
sion of the Superfund tax before the
full Senate.

Mr. ARMSTRONG. Mr. President,
how much time remsins on each side?

The PRESIDING OFFICER. The
Senator from Colorado has 5 minutes
and 32 seconds remaining. The Sena-
tor from Louisiana has 14 minutes,
and 44 seconds remaining.

Mr. ARMSTRONG. Mr. President, it
is my understanding that the senjor
Senator from Louisiana wishes to
speak. I would like to save a little time
for the majority leader in the event he
wishes to speak. Other than that, I
have no further need to use time.

The PRESIDING OFFICER. Who
ylelds time?

Mr. JOHENSTON. Mr. President, my
senior colleague is on the way, and will
be here shortly.

If no one else wants to speak at this
time, I suggest the absence of a
qQuorum.

The PRESIDING OFFICER. The
clerk will call the roll.

Mr. JOHNSTON. Mr. Presldent I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
TRIBLE). Without objection it is so or-
dered.

Mr. JOHUNSTON. Mr. President, I
yleld to my senior colleague such time
as he may desire. Mr. President, how
much time remains?
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The PRESIDING OFFICER. The
Senator from Louisiana has 10 min-
utes and 15 seconds remaining.

The distinguished senior Senator
from Louisiana is recognized.

Mr. LONG. Mr. President, 1 do not
agree with everything that is in this
conference report, and I doubt many
Senators agree with everything in it.

There are so many diverse provisions
here, some of which even ccst the
Government money, though most of
them will save money. On balance,
this bill does what a reconciliation bill
is supposed to do. It reduces the defi-
cit by many billions of dollars.

I regret to say that it does have
some provisions that are not deficit re-
duction provisions or reconciliation
provisions. But that Is a fact of life.

We have had to live with that situa-
tion in years gone by. I am sure we will
have to live with it in years to come.

All
dent, this bill advances the national
interest, and I will be pleased to vote
for the conference report.

The PRESIDING OFFICER. Who
yields time?

Mr. JOHNSTON. Mr. President, if
no further colleague wishes to be
heard, I yield back the balance of my
time.

1 ask for the yeas and nays, Mr.
President.

The PRESIDING OFFICER. Is
there a sufficient second? There {s a
sufficient second.

The yeas and nays were ordered.

Mr. ARMSTRONG. Mr. President, 1
will be ready to yield back in just g
moment. We are aviaiting the pleasure
of the leader to determlue If he wishes
to say a word before we go to a vote.

I suggest the absence of a guorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
eall the roil,

Mr. ARMSTRONG. Mr. President, 1
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. ARMSTRONG. Mr. President, I
am advised that the leader does not re-
quire time to speak.

Mr. PROXMIRE. Mr. President, will
the Senator yield me 30 seconds?

Mr. ARMSTRONG. I am pleased to
do that.

VAT AMENDMENT

Mr. PROXMIRE. Mr. President, the
principal dispute between House and
Senate reconciliation conferees con-
cerns Senate efforts to include the Su-
perfund’s value-added tax in the con-
ference agreement. Why did the
House Members wisely object to inclu-
sion of this tax? The answer is simple.

The House has already passed a far
superior Superfund revenue provision,
the Downey-Frenzel amendment,
which relies primarily on increased oll
and chemical feedstock taxes and a
new waste-end tax for funding the
program.

This amendment puts the burden
right where it belongs—on the compa-

factors considered, Mr. Presi-.

ONGRESSIONAL RECORD — SE

nies which generate the waste, Now I
can hear my colleagues ask, “Isn’t that
what we did with the VAT?” No way.

The VAT is a sneaky tax, hidden
from public view but real nonetheless.
Yet, it adds to the cost of every prod-
uct taxes but it is hard for consumers
to identify. Even worse, it risks taxing
industries whose processes and prod-
ucts are benign, causing no hazardous
waste.

In contrast the Downey-Frenzel
amendment adopted by the other body
is perfectly straightforward—the pol-
luters pay. And why should they not?
After all, they created the mess.

But while considerations of tax fair-
ness alone should be enough to block
this provision, there are other reasons
for opposing inclusion of the Super-
fund tax in reconciliation.

First, once Congress adopts a taxing
mechanism impeturs disappears for
conferencing on other 8Superfund
items. Unfortunately, many needed
program reforms embodied In the
House and Senate bills and could dis-
appear.

Even worse, we risk losing the bene-
fit of the wisdom of these of our col-
leagues who know this program best,
but were meinbers of the Environment
and not the Finance Committee and so
did not participate in the conference.

Mr. President, I hope when the Su-
perfund conference meets early next
year this section can be improved and
made more environmentally and eco-
nomlically sensitive.

Mr. ARMSTRONG. Mr. President, 1
thank the Senator from Wisconsin
and the Senator from Louisiana. We
are ready to go to a vote. I urge all
Senators to support the motion.

The PRESIDING OFFICER. The
question is on agreeing to the confer-
ence report. The yeas and nays have
been ordered and the clerk will call
the roll.

The legislative clerk called the roll.

Mr. SIMPSON. I announce that the
Senator from Maine [Mr. CoREN], the
Senator from New Mexico [Mr. Do-
MENICI], the Senator from Minnesota
[Mr. DURENBERGER], the Senator from
North Carolina [Mr, EAsT), the Sena-
tor from Oregon [Mr. HATFIELD), the
Senator from New Hampshire [Mr,
HouMpHREY], the Senator from Kansas
[Mrs. KassesauM], the S8enator from
Nevada (Mr. Laxarrl, the Senator
from Alaska (Mr. MURROwSKI], the
Senator from New .Hampshire [Mr.
RupMaN], end the Senator from Con-

necticut [Mr. Wmcm] are necessarily

absent.

I also a.nnounce that the Senator
from Maryland {(Mr. MATHIAS] {8
absent on offical business.

I further announce that, if present
and voting, the Senator from Con-
necticut [Mr. Weicker] would vote
“yea.”

Mr. CRANSTON. 1 announce that
the Senator from Oklahoma [Mr.
Bonren], the BSenator from North
Dakota [Mr. Burpick]l, the Senator
from Connecticut [Mr. Doppl, the
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Senator from Massachusetts (Mr.
KENNEDY], the Senator from Arkansas
{Mr. PryoRr], the Senator from Mary-
land [Mr. SARBANES]), the Senator from
Mississippi (Mr. StENNIg], and the
Senator from Nebraska [(Mr. ZGRIN-
§KY], are necessarily absent.

I also announce that the ‘Senator
from Florida [Mr. CHiLes] is absent
because of illness.

I further announce that, if present
and voting, the Senator from North
Dakota [Mr. BurpicK] would vote
“yen.”

The PRESIDING OFFICER. Are
there any other Senators in the Cham-
her desiring to vcte?

The result was announced—yeas 78,
nays 1, as fol}ows:

[Rollcall Vote No. 879 Leg.}

YEAS—-T8
Abdnor QGore Mzsicher
Andrews Gorton Metzenbaum
Armstrong Gramm Mitchell
Baucus Grassley Moynihan
Bentsen Harkin Nickles
Biden Hart Nunn
Bingaman Hatch Packwood
Boschwitz Hawkins Pell
Bradley Heckt Pressler
Bumpers Heflin Proxmre
Byrd Heinz Quayle
Chafee Helms Riegle
Cochran Hollinga Rockefeller
Cranston Inouye Roth
D’'Amsto Johnaton Basser
Danforth Kasten - Stmon
DeConcini Kerry S8impson
Denton Lautenberg Specter
Dixon Leahy Btafford
Dole Levin Stevens
Eagleton Long Symma
Evans Lugar Thunnond
Exon Matsunaga Trible
Ford Mattingly Wallop
Garn McClure Warner
Glenn McConnell Wilson
NAYS8-1
Goldwater
NOT VOTING-21
Boren Eanst Murkowaid
Burdick Hatfleld Pryor
Chiles Humphrey Rudman
Cohen Kassebaum
Dodd Kennedy Stennis
Domeniel Laxalt Weicker -
Durenberger Mathias Zorinsky

So the conference report was agreed

Mr. ARMSTRONG. Mr. President, 1
move to reconsider the vote by which
the conference report was agreed to.

Mr. DOLE.- I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

ORDER OF BUSINESS

. ! THE S8CANLON HOMINATION

Mr. DOLE. Mr. President, may 1
have the attention of my colleagues?

Some of my colleagues have asked
about what we are going to do for the
balance of the evening, tomorrow, and
the balance of the week. I need to find
out first from the distinguished Sena-
tor from Illinois and the distinguished
Senator from Wisconsin how soon we
might vote on the Scanlon nomina-
tion.
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the Congress will rue the day that it
ever saw, much less passed. the
Sramm-Rudman amendment.

Mr. BYRD. Mr. President, Isuggest
the absence of a quorum.

The PRESIDING OFFICER (Mr.
STrVENS). The clerk will call the roll.

The assistant legislative clerk pro-

cerded to call the roll.

Mr. ARMSTRONG. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

STATUS REPORT

Mr. ARMSTRONG. While we are
waiting, I am not quite sure what busi-
ness will transpire next. But while the
leader works on that, I thought I
might take a moment to explain to my
collecagues what has transpired in the
House, -and make a couple of observg:
tions about the proceedings there.

As you all know, the House has
adopted a rule the effect of which is to
alter the conference repcrt on the rec-
onciliation bill previously agreed to by
the Senate, and has returned the bill
to us in an amended form.

In my view this is a most improvi-
dent action for the other body to take
for a couple of reasons: First of all, be-
cause they run a heavy risk that the
ultimate effect of this action will be to
mmake it impossible to pass a reconcilia-
tion bill in which case some $66 billion
in savings will be lost.

In my judgment there are two rea-
sons why the other body took this
action.

I was in the Chamber when it oc-
curred and talked to a number of our
colleagues in the other body. I dis-
cussed it with them for I guess an
hour or so in little informal groups
dround the Chamber. There were two
major themes that I heard raised over
and over again.

One was they did not like the value-
added tax. Well, as Senators will
recall, 1 do not like the value-added
tax either. I tried to explain to Mem-
bers of the House that this was a pack-
ayue. There were some good things in
there, some things 1 did not care for,
but that on balance there was a lot
more good than bad, and they were
making a big mistake to pass up sav-
ings of a very large magnitude because
of a disagreement over a relatively
small element of the package which is
the value-added tax.

The other great theme running
through the Chamber as this was
under discussion was, well, it is all
moot because the President is going to
veto the bill.

Since this is a matter that the Sena-
tor from Loulsiana and I discussed
briefly in the early evening, I want to
say my assurance was that the Presi-
dent would not veto that based on my
evaluation that the fleld position,
Presidential history, the economics of
the bill, and other considerations were
not shared by others apparently in-
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cluding the Director of OMB who
spent most of the evening -calling
Members of the other body and telling
them if indeed this bill were passed
that the President would veto it, and
would do so with great enthusiasm
and relish.

I am stfll not so sure ‘that is true be-
cause were this bill to.be presented to
him either in the form that it has now
been adopted by the Senate or in the
form passed by the House, it would in
my estimation be a foolishly irrespon-
sible act for the President to veto it.

I do not think when he actually
looked at it and focused on it that he
would do such a thing.

I do not want to take too much time.
1 want to explain why because this is a
matter when this thing all falls apart
there are going to be a lot of people
who will go back and try to decide who
is at fault, who is to blame, what hap- -
pened, where did things go off the
rails after we spent all year trying to
get savings, ane end up with some $668
billion savings in it. Why did we not fi-
nally get it enacted? :

The reason I do not think the Presi-

dent personally would have ever

vetoed this bill is very simple, because
the savings which are made by this

reconciliation bill will occur anyway.

Ultimately,” they will occur under
Gramm-Rudman, but under the
Gramm-Rudman formula . half of

those savings will be made out .of the.

defense function. I do not think that is
what the President would want. I
think he would feel, if he reflected

upon it carefully, the savings as they-

are made in this reconciliation bill are
not only far more responsible but far
more in accord with his sense of prior-
ities.

So despite what the Director of
OMB may be telling people, I do not
believe in the ultimate analysis the
President will veto the bill.

In any case, I judge the leader is now
ready to proceed. I do not want to
delay any further. I want to express
my regret to what has happened, the
hope we are going to be able to re-
trieve it, and somehow arrive at an
agreeable reconciliation bill that the
two Houses can pass and send to the
President. And, if that happens, I for
one will contact the White House and
urge it be signed.

OMNIBUS BUDGET
RECONCILIATION ACT

Mr. PACKWOOD. Mr. President, I
ask that the Chair lay before the
Senate a message from the House of
Representatives on H.R. 3128, .

The PRESIDING OFFICER laid
before the Senate the following mes-
sage from the House ot Representa-
tives:

Resolved, That pursuant to the provisions
of H. Res. 349, the House rejects the confer- .,
ence report on the bill (H.R. 3128) entitled
“An Act to make changes in spending sand
revenue provisions for purposes of defieit re-
duction and program improvement, consist-
ent with the budget process.”. :
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Resolved, That the House recede from its
disagreement to the amendment of the
Senate to the text of the aforesald bill, and
concur therein with an amendment as fol-
lows: .

In licu of the matter inserted by said
amendment, insert the provisions of the
conference report on the bill, with the pro-
visions of Subtitle B of Title XIII (Super-
fund and Its Revenue Sources) stricken.

Mr. PACKWOOD. Mr. President, I
move that the Senate concur in the
House amendment with the language
‘of the conference report on sald bill as
a substitute.

The PRESIDING OFFICER. The
question is on the motion.

Mr. CHAFEE. Could the Senator ex-
plain exactly what that means?

Mr. PACKWOOD. Yes, We are send-
ing back to the House the conference
report as passed by the 8enate. -

Mr. CHAFEE. Sending back to the
House the Senate—

Mr. PACKWOOD. We are send.lng
back to the House the conference
report that the House and the Senate
originally agreed upOn. and that we
passed.

Mr. CHAFEE. Thank you. :

Mr. EXON. One further question. If
I understand it—and I direct my ques-
tion to the Senator—this reportedly in
essence i taking the same measure
that we sent them before, and sending
it back over to them. .

Mr. PACKWOOD. Exactly.

Mr. EXON That is another way to
state it -

Mr. DOLE. They did not understand
it the first time. {Laughter.]

Mr. EXON. The majority leader said
they did not understand it the first
time. Let us hope that is not the
result.,

Mr. PACKWOQOOD. I can assure my
good friend from Nebraska that I hold
the other body in the highest esteem
but the maljority leader’s explanation
of the problem carries some greater
improvement.

Mr. JOHNSTON. Wil the Senator
yield for.a question?

. This reconcillation has the so-called
extenders in it.

Mr. PACKWOOD. That is correct.

Mr. JOHNSTON. And the Senator is
aware that the freestanding extenders
are not likely to pass in this body to-
night. Did the Senator get that hlnt
from the drift of things?

- Mr. PACKWOOQOD. Is that a drift I

get from the Senator from Louislana
or somebody else?

Mr. JOHNSTON, The Senator may
get it directly from me,

Mr. PACKWOOD. I do not, know if
any freestanding extenders are going
to pass tonight or not. I think there
will be some freestanding extenders
offered. If the Senator from Louisiana
is saying there will be no other bills
passed tontght other than this report
‘that we now sent out or are about to
send out, that {8 In the power of the
Senator from Louisiana to achieve.

Mr. JOHNSTON. I just wanted the

- message really to get to the House,
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that turning down reconciliation will

no! be gquite as cheap as some may

think it might be.

Mr. PACKWOOD. I thank my good
{friend from Loulsia.na. 1 hope that his
psychology works.

The PRESIDING OFFICER. The
question is on the motion.

The motion was agreed to. i

Mr. PACKWOOD. Mr. President, I
move to reconsider the vote by which
the motion was agreed to.

Mr. JOHNSTON. I move to lay that
motion on the table.

The motion %0 lay on the table was
agreed to.

ORDER OF PROCEDURE

Mr. DOLE. Mr. President, let me in-
dicate to my colleagues that I am not
in a position to indicate what we are
going to be doing a little later on.

1 hope we can come to some resolu-
tion. Let me also indicate to my House
coileagues, not that they do not under-
stand it, but we hope they understand
it better—([Laughter.]

The second time because we belleve
we have an opportunity here to send
the President a rather large savings
package.

1 am not excited about the tax on fi-
nances either. But neither am I excit-
ed about being here at 20 minutes to
11 with not much light at the end of
the tunnel at this point. I hope that
we can resolve our difference. I hope
also that we can indicate to our col-
leagues in the next 20 or 30 minutes
how much longer we will be here this
evening.

1 suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

RECESS SUBJECT TO THE CALL
OF THE CHAIR

Mr. DOLE. Mr. President, I move
that the Senate stand in recess subject
to the call of the Chalir.

The motion was agreed to; and, at
11:31 p.m.. the Senate took a recess,
subject to the call of the Chair.

The Senate reassembled at 11:49
p.m.. when called to order by the Pre-
siding Officer {(Mr. HELMS].

CONGRESSIONAL RECORD — S}.‘TE

EXTENSION OF CERTAIN TOBAC-
CO EXCISES TAXES AND
OTHER EXTENSIONS
Mr. PACKWOOD. Mr. President, 1

ask unanimous consent that the

Senate turn to the consideration of

H.R. 4008, a tax extension bill at the

- desk.

The PRESIDING OFFICER. Is
there objection? Hearing none——

Mr. JOHNSTON. Mr, President, re-
serving the right to object, 1 suggest
the absence of & quorum.

The PRESIDING OFFICER. The
clerk will eall the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. JOHNSTON. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is 80 ordered. -

Mr. JOHNSTON. Mr. President, I
withdraw my reservation.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A bill (H.R. 4008) to extend until March
15, 1986, the application of certain tobacco
exclse taxes, trade adjustment assistance,
certain medicare reimbursement provisions,
and borrowing authority under the railroad
unemployment insurance program and to
amend the Irtermnal Revenue Code of 1954
to extend for a temporary period certain tax
provisions of current law which would oth-
erwise expire at the end of 1985.

There being no objection, the Senate
proceeded to consider the bill.

. AMENDMENT NO. 1438

(Purpose Extenston of certain expiring

provisions)

Mr. PACKWOOD. Mr, President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legisiative clerk read as follows:

The Senator from Oregon [Mr. Pack-
wooDp] proposes an amcndment numbered
1436.

Mr. PACKWOOD. Mr. President, 1
ask unanimous consent that further
reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

Strike out all after the enacting clause
and insert In lieu thereof the {ollowing:
SECTION 1. EXTENSION OF INCREASE IN TAX ON

CIGARETTES,

Subsection (¢) of section 283 of the Tax
Equity and Fiscal Responsibility Act of 1882
(relating to increase in tax on cigarettes) is
amended by striking out “and before De-
cember 20, 1985 and inserting in leu there-
of “and before March 15, 1986".

SEC. 2. EXTENSION OF TRADE ADJUSTMENT ASSIST.
ANCE PROGRAM.

Section 285 of the Trade Act of 1974 (19

U.8.C. note preceding section 2271) Is
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amended by striking out “December 19,

1985 and inserting in licu thereof **March

14, 1986".

SEC. 3. EXTENSION OF HORROWING AUTHORITY
UNDER THE RAILROAD UNEMPLOY-
MENT INSURANCE ACT.

Section 10(d) of the Railroad Unemploy-
ment Insurance Act is amended by striking,
out “December 19, 1985 each place it ap-
pears and inserting in lieu thereof “March
14, 1988".

SEC. 4. EXTENSION OF MEDICARE PHYSICIAN PAY.
MENT PROVISIONS.

Section 5 of the Emergency Extension Act
of 1985 (Public Law 99-107) {s amended by
striking out subsection (), and by striking’

_out ‘December 18, 1885" In subsection (¢)

an;ls inserting inglieu thereof “March 14,
1688".

Mr. PACKWOQOD. Mr. President,
this is a total substitute for the exten-
slon that the House sent to us. It ¢x-
tends four existing programs through
March 15, 1986: Cigarette tax at 16
cents a pack, trade adjustment assist-
ance, Medicare physician freeze, and
rallroad unemployment borrowing au-
thority. -

The PRESIDING OFFICER. The
question is on agreeing to the amend:
ment.

The amendment (No.
agreed to.

Mr. PACKWOOD. Mr. President, 1
move to reconsider the vote by which
the amendment was agreed to.

Mr. THURMOND. Mr. President, I
move to lay that motion on the table.

The motion to lay on the table was

1435) was

_agreed to.

The PRESIDING OFFICER The
bill is before thL.e Senate and open to
further amendment. If: there be no
further amendinent to be proposed,
the question is on the engrossment of
the amendment and third reading of
the bill,

The amecndment was ordered to be
engrossed for a third reading and the
bill to be read a third time.

The bill (H.R. 4006), as amended,
was read the third lime, and passed.

The title was amended so as to read:

Amend the title so as to read:

To extend until March 15, 1986, the appli
cation of certain tobacco excise taxes, trade
adjustment assistance, certain Medicare re-
imbursement provisions, and borrowing au-
thority under the Railroad Unemployment
Insurance Program.

Mr. PACKWOOD. Mr. President, I
suggest the absence of & quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Mr. President, 1 ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.



