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TION-CONFERENCE REPORT
Mr. ARMSTRONG. Mr. President, I

send to the desk a conference report
on H.R. 3128, the Consolidated Omni-
bus Budget Reconciliation Act of 1985,
and ask for its immediate consider-
ation.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

T;le committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
3128) to make changes In spending and reve-
nue provisions for purposes of deficit reduc-
tion and program improvement, coslIstent
with the budget process, having met, after
full and free conference, have agreed to rec-
ommend and do recommend to their respec-
tive Houses this report. signed by a majority
of the conferees

The PRESIDING OFFICER. Is
there objection to the request of the
Senator from Colorado [Mr. ARM-
.4TRONGI?

There being no objection, the Senate
proceeded to consider the conference
-c)ort.

(The conference report will be print-
ed in the House proceedings of the
RECORD. )

Mr. ARMSTRONG. Mr. President, I
have sent to the desk a conference
report on the reconciliation bill for
tiscal year 1986. I am pleased to do so
on behalf of Senator DOM~ENICI, who is
unavoidably away from the Chamber
today, and to report to my colleagues
thlat this legislation Implements many
of the savings proposed in the first
concurrent budget resolution agreed
to by Congress on August 1. It will
save $20.5 billion in fiscal 1986 and $83
billion over the next 3 years.

Mr. President, this conference report
acutally comprises the work of 31 sub-
conferences and the fruits of negotia-
tions over the past several weeks-
indeed, the past few hours-on literal-
ly hundreds of provisions covering the
jurisdiction of virtually every commit-
tee of the House and Senate.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
able summarizing the major provi-

sions of the conference report and the
savings associated with each of the
subconferences.

There being no objection, the mate-
rial was ordered to be printed in the
IRECORD, as follows:
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Mr. ARMSTRONG. In brief, Mr.
T resident, when the Senate considered

lhe reconciliation bill, we achieved a
saving of $21.4 billion for 1986, $28.4
billion in fiscal year 1987, $35.9 billion
in projected savings for fiscal year
1938-a total for the 3 years of $85.7
billion.

I would have to say a word of com-
pliment to those who negotiated
tnrough the subconferences on behalf
of the Senate because the final figures
which we have achieved In this confer-
once report are extraordinarily close
to the targets set by the Senate. In
total we are within $2 billion in 3 years
of the sought-to-achieve reconciliation
bill. We come up with the final total
projected savings of $83 billion.

Let me just mention a couple of spe-
cific aspects of it.

Last May 10 at about 3:39 am. in the
morning we passed the comprehensive

budget resolution. The Senate sought
to freeze the defense budget along
with most of the cost-of-living adjust-
ments. The budget resolution which
was adopted that morning, as my col-
leagues will remember, eliminated
about a dozen Federal programs and
would have reduced deficits by $300
billion over 3 years.

This was a tough budget. It was a
tough vote for most Senators. It was a
plan which will withstand the test of
time because it was fair. It was the
right thing to do.

But as my colleagues know, the
budget we passed on that morning has
not come to pass and I am not going to
go ba .' and relitigate that or conjure
up old demons, but after several diffil-
cult days in July the hope of deep
spending cuts was dashed and the
Senate was left with the task of trying
to pick up the pieces.

I know that Senator Doswci par-
tlcularly had hoped we would accom-
plish much more than we did this
year, and I shared that hope, but
under much less than optimum cir-
cumstance the decision was made to
press ahead with the reconciliation
process and get the most we could get
and get something instead of nothing.

So I do not mean to minimize what
we have. It is not everything we would
like to have, but I do not believe it is
either enough to fully accomplish the
Job ahead.

Mr. President, may I also observe
that the reconciliation bill contains
some provisions which I do not person-
ally support and which I know that
other Senators may not prefer, and
indeed, which may not enjoy the sup-
port of the President, but It is like all
major legislation, the product of nego-
tiation and compromise among differ-
ent interests. It is a product that while
not perfect will save an extraordinary,
indeed a stupendous amount of money
over the next 3 years, $83 billion.

Now that the Grammn-Rudman Defi-
cit Reduction Act is the law of the
land, the stage is set for us to get the
job done beginning in January, but
this reconciliation bill is an important,
indeed a critical prelude to that proc-
ess because if we were to fall to enact
this conference report there would be
83 billion more on the table against

which Gramm-Rudman would have to
operate. So this is really an important
step for us. even though it Ia not in
any sense the final step.

Mr. President, I see on the desk a
stack of papers. May I Inquire is that
the final paperwork? Ii not, then let
me just conclude my remarks and
yield to my colleague from Louisiana.

I wish to close by recognizing the in-
valuable leadership and participation
of our colleague, Mr. Jomnsrow, who
has stepped forward to manage on
behalf of the minority party in the ab-
sence of Senator CHE.a, who we trust
is recovering from his surgery and who
we all hope will be back to pick up hit
role of leadership in this task next
month.
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I spoke to Senator CRILzs a while

back, and it sounded as though he was
on the mend and doing well and prob-
ably doing better tonight, I would say
to my colleagues, than we are. We miss
him. But the Senate is fortunate that
Senator JomsTroN has been here to
pick up this task.
· I also wish to extend my personal
thanks to the Budget Committee, es-
pecially the director, Steve Bell; the
deputy director, Bill Hoagland; Rich-
ard Brandon; and many others who
have worked literally day and night to
bring us to this stage and deserve not
only our thanks but indeed our com-
pliments.

Mr. President, pending the arrival of
the paperwork. I yield the floor and
hope that my colleague from Louisl-
ana will. also have something to say
about this conference report.

Mr. JOHNSTON. Mr. President, I
thank my distinguished colleague for
his generous remarks.

Mr. President, the distinguished
Senator from Colorado [Mr. Azm-
sraowGn has stepped in at a very cru-
cial time in the reconciliation process
and I think has played a key role in
getting us to the point where we are.

Reconciliation has been in all its
parts and in especially some of its
parts like a child with a series of child-
hood diseases, life threatening each,
and enough to mate its parents de-
spair as to whether it would pull
through. Most rccently It has had
cancer from which we hope it will re-
cover. It has been through diphtheria;
It has been through pneumonia. It has
been through the worst of diseases.

But we think finally, Mr. President,
we are going to pass reconciliation
here tonight and with it save $83 bil-
lion.

Mr. President, I do not speak tonight
so much to my colleagues who I am
quite sure will vote readily, enthusi-
astically, and eagerly for 83 billion dol-
lars' worth of cuts which have been
put together with such craftsmanship
by those involved. I think it was a
monumental job. It is recognized as
such and, as I say, it will be eagerly
supported.

But my few remarks tonight, Mr.
President, go really to the White
House because there is a lingering
rumor still that In spite of the fact
that this saves $83 billion they might
be so foolish as to veto this legislation.

Mr. President, I would strongly urge
the President that he not do so. I
think it would be a tragedy in so many
ways for the country and certainly for
the Gramm-Rudman process.

This does, in fact, save $69 billion
over 3 years In outlay cuts and $14 bil-
lion in revenues, for a total of $83 bil-
lion or $5 in spending cuts for every $1
in revenues.

There are 6$9 billion in outlay cuts
in domestic program, and If this Is

i not passed, Mr. President, and 1 say
thatto the President in this body and
also to the other President also, that

Anwo":M
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$69 billion has to come, half from his
defense and, Mr. Pre<ident, he and
you have both said constantly and re-
peatedly that nationat defense should
not be cut by Grarnm-Rudnanr I this
is vetoed, Mr. President, you are set-
t;ng the scene for having to take hlaLf
of $69 billion addit;Unally fro'n naticn-
al defense Ahich you would not have
to do so.

Mr. President, the cuts Ln oiutlays
come from all Darts of the budget, 86
billiol from agricuLtuxrRl credit, 35 bil-
lion frcm nLrul housinq lerns. $0.4 bil-
lion from Arltrak. $4 biflion from the
strategic l:etroleum reserve, $2.5 bil-
lion fromn hir lwax ys $11 billion from

'edloc.Lre.
Col-;r.s's tlis n1a t its commitments

to cut thes,, progrram in very difficult
times. The revenues are not general
tax iner(t a.s. There are no changes In
the rates. Thcy are modest taxes at
best and an citensiorn of the tobacco
tax, the exetsle tax; $4.A hlbon Is not a
tax increase. It is a simple extension ot
that tax, and there Is not anyone In
this body that I know of who thinks
that the tax should not at least be ex-
tended.

There are $35 billion for the Super-
fund tax. Mr. President. that Is a very
painful and difficult subject matter.
Many of us from the petrochemrical
States whose States have double-digit
unemploymcent right now think If you
put the value-added tax to finance Su-
perfund that It would take our States
ont of deep recession and put themn di-
rectly into a depression.

If you were going to make thai sacri-
fice for States like Louisiana and
rrexns for the good of the Nation it
woulld be one thing. but it would not
be for the Iood of the Nation. Mr.
Prit .dent, because it would make our
v hole petrochemical industry noncom-
p( t!tihe.

In any evcnt. Mr. PIe-sident, after a
~t'ry !(ing period of lir,.c, debate, and
cnimsideration in this Senate we care
up vitll that modest $3.5 billion tnx
PI2d certainly 383 billion in outlay sav-
ings should not be sacriflced because
of scme ideobogicni disagreement with
whalit is mallIel a xalune added tax If that
in fact is wv;hat it s.

Mr. President. in January when we
c .le hack, we come back the last week
ii, January. and by February 5 tihe
President mrust submit his badg':t. Inr
rr.ny idgrnment. uhen the Presldt ut st:h-
i,ltLs his butget for fisca year 1987, it

is gring to be a very acrtmonilous time
in this body. particularly itf their are
,lo ;ne rcases in taxes in that hbudget
^rd If thel e continu? to be iacrcases in
::2'r wal defenrse, becrus- it is going to
TnI -n that the rest of the budget is Pb-
soluti.ly savaged and It is not going to
be that ltind of atmosplere where
Cuontrcss ant the White Hortm can sit
dowv:n and quickly put back together
th.s parkage of cuts. In fact. once
THumpty-Dumnpty fAls off that wall.f 1
I his package is vetoed, It is going to be
impossible, in my judgrment,. to put
this Hump;y-Dumpty bact together

again. Congress will say, "Let us let .s-
questratbon do It because half of this
would come from national defense." I
rcler particularly to our Irlends in the
ot&er body. They think national de-
fense should be cut a lot more.

And the way to do it is to do it auto-
matically under Gramm-lKudman.
unde- sequestration. So thrt is really
whaL we are talking about at the
bettonm If thiL bill is vetoed, then you
cl.arge $69 billion in outlay domestic
cuts to 50-50 domestic and defense
cuts. alld that Is exactly what the
White House Is going tc get If this is
vetoed.

Mr. AJtMSTR(NG,. WIU the Senn-
tor yFeld?

Mr. JOHNSTON. I certainly will
Mr. AIIMSTRONG. Mr. President, I

did not mean to interrupt the Sena-
tor's statement. It is not my desire to
nse further time, other than to com-
ment briefly on the possibility that
the President might veto this bill.

I have also heard the rumor around
this Chamber and in the Iobbtes
beyond this Chamber that the Presi-
dent might have some disposition to
veto this bill. I want to say, without
having any Inside Information and
without having any real way to know
this, other than lust having watched
Ronald Reagan's publtc life for a long
time, that he is not gong to veto thi&
In rmy judgment, i wcald be- the most
unlikely act of folly for any President,
kt alone President Ronald Reagan, to,
veto this hill. Yotr wII just never make
me think he Is foing to do that.

I know that he does not lie Lhe
value-added tax provislo in hbere. I do
not 1!9te iU, either. I voted agarimt it
when it came thr'ough the Fnanc
Coranmitee, 16 to 2. But he is not
going to veto this bill over that.

There are other things he does not
lie. nor do 1. But, Mr. Presfdent, I as-
.socfaLe myself with the- remars of the
Senrtcur from Loulslana In saying that
v h;t Is gtod in this bill far outweighs
lhose tnings about which we might
disa.gree.

I am just confident that, when the
Prosie,-r focuses on It, he is gon,; to
hlave his pcn out to sign It and do so, I
beLeve. not grudgtngly. but, in fact,
wil: be glad to do so, even thmtgh
there may be thintgs in thiere he does
not ful'r endorse.

Mr. JOHNSTON. Mr. President, I
ram ver:- "ieasel to see- this conference

report o., H.R. 3128, budget reconcilia-
tion. presented to the Senate. Putting,
tLis parcket togetner of btdget ssrfins
mrreaures was a rernrkIble achleve-
rnent for A inch the chairmen of the
rzsp^ztihc committees should be
proud.

Ia particular I am pleased with the
provisions in title VIII, subttle, A,
which settle the lotL mtaudfnt and U n-
tentrius. dispute between the coatal
States and the Fedrat CGovemnment
over the division of the so-called 91g
OCS revoe This pru, vior, Io a
modified version of S. t16d3 the Outer
Continental Shelf Larls Act Amend-

ments of 1965, whicr I Introdtced on
September 17, 965, with Senator
MURKOWSKE as a cosponSor. Identical
language was introduced on the same
day In the House by Mr. BRzrrx and
Mr. Rucyc\BY.

Let rme review what is conttined In
this conference report in subtitle Vm
A, amendments to the Outer Conti-
nental Shelf Lands Act of 1985.

SECTION 8002, NATIONAL PLICY OR FO5
ou IR CO9TrfZNTArL SHKLF

This section simply adds an addtion-
al policy to these c.ready contained in
the OCS Lands Act. In effect, the
policy states that the 6(g) revenues
will provide coast. States and local-
ities with funds which States or local-
tlies may in their discretion uze to
mitigate adverse econorlc and envi-
roneental effects related to the devel-
opment of OCS mineral resources.

SE8rrQWi S3os. saV)SIO or 5ir;oir a gi
Paragraph (t) ao secttIon %,g of the

OC8 Lands Act I amended to clarify
and e nd the reiaumeenta on the
Se&etary- of the Inteviar to p ovfde In-
formation to the CGverrar of any
coeata} State where ambatia are
soclited kir bstn lu wholly or
partially within three nanLc1al mites of
the seaward boundary of sch State.

Purgraph t2) of sectioB 303 revises
the 8(t1 proaai in eneunt law
whkh provided for a far and equta-
f difpotitaon of certan OCS reve-

nres to coastal States. Aiftr the date
of enatment of thi suktitle any bo-
numrs, rents or royalties recelved by
tte Fdr CGaverment which are de
rivtred from any lease of any Federal
tract lting wholly or partily within 3
nautical miles of the seaward bounda-
ry of a coatal State must be depesited
in a separate ac-cmn in the Treasury.

Tbe conterenm report nses the term
"aLl bonuses, rents, tad royalties, a
other revnues 4dertved from any bid-
dlng system authorized under sublec-
tlmn (a)(l)), excling Federal Income
and windfall proffta taxes, and derived
from any lease o,' any Federal
tract. * *"

The parenthetkial phrase simply
linnts "other revenues" ta fnclude only
tie revenues from the cr-rent OCS
bidding systrem and the alternatlve
bEdding systems that are set out in see-
tion 8tal(Ii of the OCS Lands Aet as
acmended. The exctlu;don of Federal
income and windfall profits taxes from
distribution under this subtltle was al-
ready recognized In the committee
report on the Sern:i'e rersion of this
bill.

The use of the term "any Federal
ttra- wtrfeh lies holly cr partially
within 3: nautical niTs of the seaward
tboindary of way coastal State"
throughout this. subtitle is the mearns
by which the Department of the Inte-
rfor is foreclosed from prorattoning
the States' share of 8(g} revennes by
surface aaese.

This paragraph alao requiretr the
States' sare et the 8(g)' revenues to
be tral#ted to the ,State not later
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than the last business day of the
month following the month in which
those revenues are deposited In the
Treasury. While the statement of
managers affirms that the Depart-
ment must meet this deadline, it rec-
ognizes that the Department requires
some time to process the reports from
lessees to distinguish 8(g) revenues
from non-8(g) revenues. We certainly
expect that the Department will exer-
cise its most diligent efforts to identify
the 8(g) moneys and to either distrib-
ute the States' share immediately to
the States or to invest these moneys in
interest-bearing securities.

There is no question but that para-
graph (2) applies to revenues derived
from Federal tracts lying wholly or
partially In the 8(g) zone regardless of
when they were leased. The language
on its face says "any lease" and makes
no exclusion based on the date of the
Issuance of the lease Itself. This Is in
contrast to paragraph (5) of this same
section which is explicitly limited to
lea:;e sales occuring after September
18, 1978, and which addresses the situ-
ation where there is a boundary dis-
pute between the Federal Government
:and the State under section 7 of the
OCS Lands Act.

The legislative history on this provi-
sion confirms this logical interpreta-
tion of the plain meaning of the words
on this point. On November 14, 1985,
Se nator EVANS offered an amendment
No. 1040 to the provision on section
ng) contained in the Senate's omnibus
reorinciliation bill, S. 1730. The Evans
a;lcndment would have limited the
application of paragraph (2) to any
lease "issued after September 18,
1 )78."

Senator EVANS explicitly noted that
I lhe State of Louisiana was claiming
that this provision on section 8(g) in S.
1730 gives Louisiana the right to reve-
nules in the 8(g) zone on tracts leased
prior to September 18, 1978. He ac-
knowledged, "S. 1730 supports the at-
tempts of Louisiana to claim these ad-
ditional revenues."

Senator METZENsAUM cosponsored
the Evans amendment and sent out a
'Dear Colleague" letter on November
12. 1985, which was devoted entirely to
alerting members to Louisiana's claims
that the section 8(g) provision as re-
ported in the Senate's budget reconcil-
i, tion bill would apply to revenues
from leases issued before the 8(g) zone
v'as first created by legislation, Sep-
tember 18, 1978. The Evans-Metz-
.rnbaum amendment was defeated by a
Iabling motion in a vote of 54 to 45.
F'lrthernmore, In my own statement on
W:age S. 15437 of the CONGRESSIONAL
RECORD of November 14, 1985, I ac-
hknowledged that the committee-re-
ported provision applied to future bo-
nuses and rents from leases whenever
executed and that the provision also
applied to future royalties from any
Ieases, "whether executed before or
after the 1978 amendments. . .".

So there can be no doubt about It,
the Senate considered limiting the

sharing of revenues with the States to
only those revenues from leases exe-
cuted after September 18, 1978, and
declined to do so. On the House side,
Representative BREAux addressed this
same point when the measure on 8(g)
which he sponsored was considered on
the floor on October 23, 1985, as part
of the House budget reconciliation
bill. He said,

So It does provide for the past inadequate
escrowing activities because of the prora-
tioning scheme that the Interior Depart-
ment came up with, including post-1978 roy-
alties from the 6(g) tracts no matter when
the lease was issued.

The same issue arose again In the
House-Senate conference on budget
reconciliation although the House and
Senate had passed bills with essential-
ly identical language on the point in
question. Representative SHARP pro-
posed to the House conferees that
they add statement of managers lan-
guage to the effect that the'OCS sub.-
title would not apply to any revenues
from tracts leased prior to September
18, 1978. The House conferees consid-
ered this and rejected it by a rollcall
vote.

The statement of managers is dispos-
itive on this issue.

During the Conference, an issue was
raised as to whether revenues received by
the Federal Government from tracts located
In what Is now the 8(g) zone, but which
were leased prior to the date of enactment
of the OCS Lands Act Amendments of 1978
(September 18, 1978), should be excluded
from the distribution of revenues to the
States under this title. The uniform position
of the Senate Conferees was that the Issue
had been settled by a roll call vote on the
Senate floor and that all such revenues
were subject to such distribution under this
title. The House Conferees then considered
and rejected a motion to adopt Statement of
Managers language to exclude such reve-
nues.

Therefore, the plain words of this
conference report coupled with the
legislative history on the House and
Senate side leaves no doubt that para-
graph (2)-as well as section 8006 on
recoupment-applies to tracts when-
ever they were leased.

Paragraph (3) requires the Secretary
of the Interior or the Governor to
notify each other whenever either de-
termines that an area which potential-
ly contains hydrocarbons underlies the
Federal-State boundary. The Secre-
tary and the Governor are permitted
to enter into a unitization agreement
or other royalty sharing agreement.
Whether or not such an agreement is
achieved, the Secretary may lease the
tracts in question, which is consistent
with the provision in current law.

Paragraph (4) requires the Secretary
of the Treasury to Invest the revenues
deposited under this section In securi-
ties backed by the full faith and credit
of the United States having maturities
suitable the needs of the account and.
yielding the highest reasonably avail-
able interest rates as determined by
the Secretary. These securities will re-
quire a short maturity period as the
Department is required to distribute

the States' shares of the revenues by
the last business day of the month fol-
lowing the date of deposit. Of course
this time period is measured from the
date the Federal Government first re-
ceives the revenues from the lessees,
whether or not the 8(g) revenues are
segregated from the non-8(g) reve-
nues.

Paragraph (5) addresses the situa-
tion where a State has a boundary dis-
pute with the Federal Government
over the location of the Federal-State
boundary. Section 7 of the OCS Lands
Act, as amended, controls this situa-
tion. Only since the location of the
Federal State boundary is settled can
the location of the 8(g) zone be estab-
lished and the State's share of 8(g)
revenues determined. Section 8(g)(5)
of this conference report governs how
escrowed funds are to be treated In
such a situation. The conference
report explicitly limits the application
of this paragraph to tracts from lease
sales occurring after September 18,
1978.

Paragraph (6) provides that any
OCS bonuses, rents, or royalties re-
ceived by the Federal Government be-
ginning October 1, 1985, shall be de-
posited and distributed to the States
under section 8(g) as revised by this
conference report. Thus, the revised
section 8(g) will have a retroactive
effect back to October 1, 1985, for pur-
poses of determining the amounts to
be deposited in the separate Treasury
account and the computation of the
States' shares.

Paragraph (7) applies to the situa-
tion where Federal leases lie wholly or
partially within three miles of the sea-
ward boundary of 2 or more States.
There are Federal tracts in the Sabine
Pass between the States of Texas and
Louisiana which fall in this category.
Under this provision Texas and Louisi-
ana will each receive 13'% of the 8(g)
revenues from these tracts, and poten-
tially an additional amount under re-
coupment in section 8006.
SECTION 6004. DISTRIBUTION OF 8 (g ACCOUNT

This section of the conference report
determines how the funds currrently
held in the 8(g) account shall be
shared with the States including those
8(g) revenues which the Government
receives between now and the date of
actual distribution of such funds to
the States.

Subsection (a) requires the Secre-
tary of the Interior to distribute to the
States prior to January 1, 1986, the
States' shares of OCS revenues re-
ceived beginning October 1, 1985,
under the new 8(g) provision as revised
by this conference report, plus the
States' shares enumerated under sub-
section (b) from the current 8(g)
escrow account held in. the Treasury.

The statement of managers recog-
nizes that some of the States' shares
of 8(g) revenues have been invested In
securities which will not mature until
after January 1, 1986. In the past the
Department has-invested the escrowed
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8(g) funds in 90-day Treasury nolts.
TD1,rtffoare, there may well be some
delay in payLig t-lue States p.ll they are
due by January 1, 1986. However. the
Dt-parlmcent is expected to use all
a.ailable funds to pay the States their
snare prior to Janaury I, 1386, Asasoon
as; the remlainder of funds due be-
con es alailable as these notes mature,
Htil Stat.es must be pa-id the balance
hey arc due.
Si;bSection (b) determines the distr-

bt'i loll of runds deposiLed in the spe-
(:: l Trea-ury account through Sep-
t:-:ber 30. I985, which % ere escrowed
allth r rhe 8(gJ p.rovision as it existed
prior to amendmenL by this confer-
t'nt ,e report.

rThat original 8(7p provision called
jo,r a fair and eqlitable disposition of
rc:tenlles tnlong the States and the
-'epl -it Government. Subsection (bY is

t:n' iegisitive sretrlTnernt establishing
ti fair .n'l e;litabhle disposition of the

hbo is. reini. , and royaities and ac-
,ni:t i!iteret.; vl hilh are conlained in
,'. -, rJ-e.l-, 1T.-asUry account. Pria-

;ril' : i; ma ndat,es tlie Stare-by-State
, .willrlt of t-onnise and rents and

.;i..r,:, In.t-tr.st rbya!ties and accrued
tlltrr-1 v. hili- were actually deposited
iO ci he 8;.g a, .ll ,;i!liro lllthll Septm-

.D-, .30 l}8'5.
l'a;.-FTrailh t21 r-fer'-; to the d;stribu-

:rn oi tlle ro;uatics derived from any
1, ai-. ,,f INderurl - ' ' lands Within 3
,h.ls .of the we;vlard boundary '' *"
,,t 1: u'!, [tale plus ac(.rued. interest. By
t 'i- ;t-m !,arga:tplh (2) refers back to
rnie: (,-nal S(g) language whllic1l gave
i-I, '1 thit need for c' fair ard equita-
:, lr i.l:Lt-he settltemelt belu-pel; the

F1td:h ral (itlv,'tmn'rt and thle Stales.
P:al.r:ai;lt (2 .t r:vioes each St.ate 27
,, rcent rf the rora !ties plu.s accrued'

tir rc ' \x hich w:ere actually deposited
i;.;! II,,'' g(tz) 'rrea-sury accoU;t v. itil
I ;jict't Lo each sLcli State. The Treas-
orl' a;'otirt c(urrent.lv keeps track of

-how. multci royalties were collected off-
.noore oi C'Ctli specifit Sltate, so the

t rn-tlly c L-Ilnoun pl-ovdes the basis for
iitnti;isitig thie anmount of royalties
p!us interest to whirh each State re-
,qe(lixelyiy is entitled to a 27-percent

sillaie--and somewvhat more rr the case
oI recoupmnent.

Paraglraph (3) simply gives the U.S
TTreas:ury the balance oi the moneys
remaining inl Ihe 8'g) Treasury ac.
colllt as of Septemrber 30. 1985. after
Ine State-' sliares have been dis, ribut

Pair lgrapl. (4, prov ides I hat a State'.
tcc pthrnce of the payrrent to t iiich t1

L- dcl'l under this section will satisf!
anld rclease all that State's claims
a:;ainst. the United States under sec
lion 8'g! as it existed prior to amend
PltlL t llndcr tliis title. Obviouily.y, thf
-1 atc's ( ilaits are inot cxtinguishec
,tllLil it ac( epts the full payment it t
,lct untder thSt section. Th'is. If th,
Fclder;il GCo\e'rrlnent pays the State ih
ilotore thanl otne Lrstallnment as seci&ri
r'tS in \.ltt lltt [lie 8(g) funds nre inveSt

itt rteach Inat urily. then the extin
,i". lrjmlni' of tile SCate's claimn occur

only uponQ aeeptance of .the iinal It s,
slallment. e

It should be undelrtood tha section ti
N804 represents a fa and e4uitable t
disposition at oniy the funds which s
were actually deptlted in the accont.
or iavested l sertttes esehe ldi by the ac- t
count as of September 30, 1985. a

Section 8060 on recou-mert ad, r
dressed the remaining issue of what s
a fair and equitable disposition to the ,
States of ftmds which should have t
been escrowed b:y the Department of
the Interior but whchb for a variety of s
reasons were not actually escrowed In
the past. f
ScOTIOn ROOn. IVJUHILLrZA3O' aOtU3A11Ms

SSCrlA soos.. arcomvr t
The legislative history of te (g) t

provision in the budget rtclncilation
bill aniply demonstrates t.sat the IL-
partment of the Interiov did rnot
escrow alb the 8(g) revenues. which
should ha, e been placed in the sepi-
rate Treasury account.

This section on recoapment estabt
lidhes by legislation a fair and equta-
ble disposrittn to the States of the rev-
enues derived by the Federal Goerm-
ment between Septerber 1- 107,k and
September 30. 1985, which shaouh.
have escrowed but which In act were
not placed or kept in escrow. This sec-
tion accomnplishes this objective by
first entitling the States tr section
8006ta)(2) to 21 percent of all bonuses.
rents, and royalties and. other reve-
nues collected by ti PFederal Gooern-
uent pitts accruedi interest Mor the
period September 18, 19q8, through
Septemoer 30, 1985. and which were
dcrived from any lease of any Federal
tract which lies wholly or partlally
wviLlin 31 nautical miles of tire State.
Then section 800&(al2) reduces the
amount aue thle State by thtt which
tthey were already paid under sectior
8004(b) In the distribution of tlh-
-amounts actually held in escrow as of
September 30, 1985. So the net
anlount the States rece:ve under re-
coupmetrt is that which they, shol
have received but which they did ot
receive.

Hlere again the reference to "any
lease of any Federal tract" in seetnlo
8006(a)(l) means that this section ap-
plies to any Federal leases regardless
of t.lhe date of their eleeutllon

The conferees added the term "ex-
r eluding Federal income and windfall
- profits taxes" to ensure that these

taxes are not treated as "other reve-
nues." In fact, the term other reve-

t nues" is liuited to those re:enes de-
y rived from any bidding sgystenm rthnr
s ized In section & a)( ) of the OCS IE man
- Act.

Subsection (b) calls for estabtish-
e ment of a second separate Treasury
d account for recoupment which is
s funded as described ln sruhsectton (c).
e Orr the last buiness day of eacs
n month tlhe tota arnount In thas re-
i- coupment account is swept out and

-aid tN the State's whkh are due re-
coupmrent ayments, under subsectioix

s (a). Each State receives a Po' rata

hae--btsed on. the amirunt of re-
,lpnmenr. each State is due relath'e to
he total amount of recoripnent due
o. aLT the Sta tes-of the total amoant
wep)t out of the aemunt.
Subsection (c) provides that an addir
ornal 10 percent share-over and
abore the 27 percert share the States
eeeive unlder section 800--of the rev-
nues deposited after October 1, 18S,
rite the separate Treasury account es-
abilshed ° und r section 8CgX2) will be
)laced in the recoupment account de-
;crlbcri irnsectfmn 80f96(bL.

Mr. President, the Congress has
fshtoned a legislative solution to the
8 g) controversy that Is ar anrd equL
,rble. which shourd end ltligation over
the issue, and whicb has been scored
by the Congxesaional Budget Office as
savtng tlhe Federal Government hun-
dreds of ndlIllns of dar!s I urge my
eolIeggues to support this canference
report. I urge the Presideat to sign
thfs bill to put an end to the 8&g) con-
'roversy.

Mr. President, the c.nproratse
reached oa the question of the Urani-
um Enrichlment Program deserves a
few commnents The Senatie took the
Dpition that the Department of Ener-
g& 's Uranium Enrichment Prograr
should he tnaie ,a repay to the Treas-
ury only those revenues, i srny, that
exceed the pra grams costs. The House
took the position that thre Uranlumt
Enrichment PrograTis costs, if effect.
should Lnclude specific requred repa r-

menit amounts.
Based on the record we have now we

simply cannot resolve the complexr fc-
hual queioa of how mune the pro-
gram ew, In fact, afford to repay to
the Treasur* or even bob- much the
program. actually owes to the Ttess-
ury. Therefore the eompmct Le that is
proposed by the :onferees sets the re-
payment rnmmbers ot the House az
goals, and athorizes the Secretary of
Enaergy to; determine the amount that
the program will repay consitent with
several criterl. The Secretary is no
required to make any repaynxet-

The criteria Li the bill amume that
the continued viabilly of the Federal
uranlwu enrxihment enterprise la in
the natlonal Intere. in omr vite in
'the Senate. ths viabillty is severely
threatened by, proposals that the costs
of the progria be artificially in-
creased. The price that the U.S. De-
partment of Energy charges for urani-
uam enrilhmen services is far above
the prices charged bY competttar gpo-
ernments and far above the pries
charged on the seeondary martet for
enriched araniuim If the United
States is to rernmin in the enrichment
business, the U.S. price simply mst be
lowered. This can on3 be corm-
plfshed by lowerhln the coas~ of en-
richment, not by increasing them, We
need to fnvest in r, lowar-cost en-
richmentrr chniogy-lSke the lamer-
based techlrwlhy cmurently under de-
velnentL Wee dr noht need tto imnpse
new costs on the program that will
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delay the time when the United States
can offer enrichment services at com-
petitive prices.

So we think that the goals for repay-
rment set out in this bill are way too
L.igh. We think the program should
lower costs and prices. We are confi-
lent that an honest determination by

the Secretary under the bill will find
tl-at the repayment amount that will
not adversely affect the reliability of
supply of uranium enrichment services
at competitive prices to existing and
potential customers will be a zero re-
payment. We are deeply concerned by
recent press reports that the Office of
Management and Budget is seeking
-ven larger repayment amounts than
I hose in the House bill.

The only conclusion that we can
draw from these reports is that some-
one wants the United States out of the
uranium enrichment business. This is
not a new proposition. In the 1970's it

.as proposed by President Ford and
dropped when the phrase "nuclear
non-proliferation" began to appear
regularly In the newspapers.

If privatization of the uranium en-
richment business is what we are deal-
ing with, we should face that issue
squarely and debate it. There are lots
of implications to such a notion that
go far beyond the provision of enrich-
ment services to the Nation's nuclear
reactors. A reconciliation bill is not
the place for such a debate. Budget
proposals that purposely cripple the
Federal enterprise in order to set up a
situation where selling it off is the
only option are not the way to make
policy.

Under the bill we are approving the
Secretary of Energy is required to
make a determination of the size of
the Uranium Enrichment Program's
dvbt and the amount of repayment
t!lat can now be made consistent with
thce continued financial Integrity of
the program over the long term. I
hope that these determinations and
the process by which they are made
will provide the basis for a debate on
tlhi long-term future of the Depart-
mcnL of Energy's enrichment program.
N;o reasonable long-term planning is

possible under a threat of an undeter-
mlined and possibly crippling repay-
rnent requirement. We should settle
this issue. The program can be a
source of cash to reduce the deficit or
it can be competitive. It cannot be
both.

The stakes of guessing wrong in this
planning process are very high. We
should be debating this issue, and
soon. If the provision we are enacting
today brings the beginning of that
debate closer, our work will have been
u orthwhlle.

I reserve the balance of my time.
The PRESIDING OFFICER. Who

yields time?
Mr. ARMSTRONG. Mr. President, I

yield 5 minutes to the Senator from
Texas. and more if he needs it.

Mr. GRAMM. Mr. President, I thank
the distinguished Senator from Colo-
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rado. I rise to make several points
about the conference report and about
reconciliation.

I wish to begin, Mr. President, by
saying that I am disappointed by the
fact that reconciliation, which was a
vehicle used so effectively in 1981 to
reform entitlement programs, to
change the spending patterns of the
Federal Government, to change the di-
rection of the American economy by
changing the policies of the Federal
Government, has become a catch-all
vehicle for doing so many things that
have nothing to do with saving money.

I am pleased that, under the
Gramm-Rudman-Hollings proposal,
points of order will lie against nonger-
mane provisions; and by that we mean,
in simple English that the general
public understands, provisions that do
not have anything to do with saving
money In reconciliation. It saddens me
a great deal to be forced to make a
choice concerning the things in this
bill that I strongly support and things
in this bill that have nothing to do
with saving money that I strongly
oppose.

I oppose beginning a new entitle-
ment program in this bill. And we
have done that by expanding the base
and reauthorizing trade adjustment
assistance. We have imposed a new tax
on imports, in clear violation of
GATT. We have reauthorized more
programs in this bill than any bill that
has been adopted since I have been in
Congress in 7 years. I thought recon-
ciliation was about saving money, not
reauthorizing programs.

So I believe that my strongest con-
cern about this bill has nothing to do
with how we ought to finance Super-
fund. In fact, I think the base of that
tax has got to be a broad base if we
are going to be able to afford the kind
of cleanup that Congress seems com-
mitted to.

But my concern is that we have, in
the process of this reconciliation bill.
come very close to destroying the only
vehicle that we have ever found to ad-
dress the fundamental issues about
Government spending. And I think
that is a sad commentary on what has
happened to the budget process in the
5 years that we have tried to make it
work. I am hoping that next year,
with a new framework, we can prevent
this from happening.

Mr. ARMSTRONG. Will the Sena-
tor yield to me?

Mr. GRAMM. I am happy to yield.
Mr. ARMSTRONG. I share the con-

cern that the Senator from Texas has
expressed, because the extraneous pro-
visions which have been added to this
bill are a procedural outrage, whether
you agree with the substance of them
or not.

But, as reassurance, let me point out
to the Senator that we have adopted a
provision which will limit the addition
of extraneous matter to future recon-
ciliation bills. And It will be my pur-
pose, following the adoption of this
conference report, to offer a Senate
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resolution, which has been cleared on
both sides, which will extend the same
protection against extraneous material
being added to reconciliation confer-
ence reports.

So I can say to the Senator, while
the horse is out of the barn on this
particular bill, I do not think we will
ever again face the kind of wholesale
legislation on a reconciliation bill that
we have seen on this bill. I share his
concern, but I think we have got that
bottled up.

Mr. GRAMM. Mr. President, let me
say to the Senator from Colorado that
I appreciate and wholeheartedly sup-
port that sense of the Senate. We, as a
result of the Byrd amendment which
has been incorporated into the
Gramm-Rudman-Hollings proposal,
have an additional vehicle in a point
of order in the future. But I think it is
unfortunate that a vehicle that was
aimed at saving money has become the
number one reauthorization and
spending vehicle in the Congress.

Finally, I would like to make an ad-
ditional point that has nothing to do'
with whether you are for or against
this bill. In the future, we have got to
come. up with a better accounting
system so we all know what we are
doing.

Let me give you an example. The
biggest single savings in this reconcili-
ation bill comes from Medicare-Sll
billion. Now, you look at that $11 bil-
lion and you could say we could cer-
tainly use that $11 billion in the
budget. But the truth Is this reconcili-
ation bill not only does not save any
money in Medicare, it adds to spend-
ing in Medicare. And it does so because
of an accounting system that really
does not make sense, and I hope we
will not use it in the future.

What we have done here is raised
the reimbursement level for Medicare
providers by 1 percent and we have
scored that against the current serv-
ices base to claim the largest single
savings in this proposal. But there is
one flaw in that process, or one hook
before we run to the bank with the
$11 billion, and that is, the administra-
tion, through HHS, froze the reim-
bursement level and, therefore, not
only do we not save the $11 billion
here, but we are raising spending
above the level which would exist
under Medicare in the absence of the
adoption of this bill.

I appreciate all the work that has
been done on this conference report. I
do not know whether the President is
going to sign it or not.

Quite frankly, I am strongly opposed
to some of the provisions it contains,
some of the new programs, and some
of the new entitlements which we are
starting on the spending bill. On the
other hand, there are some savings in
here.

But there are two points that I think
ought to be reiterated.

No. 1, we need a vehicle, to stop rec-
onciliation from being used to promote
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spending. rather than to stop It. As a
result of the Byrd amendment,
Gramm-Rudmnan-Hollings, and a reso-
lution that will be offered here, we
will prevent the abuse of reconcilla-
tion in the future.

Reconciliation is for saving money,
and not for spending.

No. 2, It is vitally important in the
future when we bring these kind of
proposals to the floor for dcoate that
we hale an asse.ssment by the Con-
gressional Budget Office as to how
much money is actually saved.

It is very diffcult to have any kind of
meaningful debate on an issue when
we have the largest single savings in a
vehicle which represents not savings
at all but a substantial increase in
spending.

So I think, No. 1, we need to go back
to use reconciliation for what it was
mcant to do. I just wish we were going
to do it this year. I would have felt a
lot better about this proposal.

No. 2. we need to have an effective
. Iay of accounting so we know wheth-
,r we are saving money or not. While
there are savings in this bill, and I
know people have worked hard to get
those savings, the tnrth is the savings
are nothing like the figures we are
,howing here because they do not take
Into account the savings that have &l-
r( ady been undertaken.

I thank the distinguished Senator
from Colorado for yielding.

I ycild back the balance of my time.
Mr. BENTSEN. I would ask the dis-

t.insltdshed Senator from Louisiana,
our very able ranking member on
Energy and Natural Resources and the
reconciliation subconference on Outer
Continental Shelf matters, if he would
enter into a brief colloquy regarding
the section 8(g) OCS settlement In the
conference report on reconciliation.
Senator Johnston, It Is my under-
standing that the 8(g) settlement in
the reconciliation conference report
lwas. in part, necessitated by the legal
disoute between the States and the
Ft deral Government over a "fair and
equitable" disposition of revenues
fron lhe 8(g) zone and that the report
among other things expressly intends
to settle and extinguish that legal dis-
pupe. The legislative history of this
ml'asure is replete with references to
thi ruling by Judge Robert Parker in
the eastern district of Texas.

Jadge Parker, using a concept of
bonu s-enhanccment, held that the
State of Texas was entitled to the
equivalent of 27 percent of the 8(g) bo-
nuses in question as income to which
tile State was fairly and equitably en-
titlted as a result of mineral develop-
ment on State lands adjacent to the
8(g) zone.

This legislation Implicitly recognizes
that ruling and grants the States at
least 27 percent of the bonuses, rentals
and royalitles as the basis for a perma-
nent 8(g) settlement that benefits the
entire Nation.

Mr. JOHNSTON. I would commend
my distinguished colleague from

Texas for his correct interpretation of
out Intent In this legislation.

Mr. BENTSEN. I would also like to
ask the distinguished chairman of the
Energy and Natural Resources Com-
mittee. Senator McCLURt, if he agrees
with my understanding as I have
stated It.

Mr. McCLURE. I do.
PFNSION WrFHtIT GUARANTY CORPORATION CON-

FERENCE REPORT TO. TlE RECONCILIATION
BILL

Mr. THURMOND. Mr. President, In
my capacity as a conferee on the Pen-
sion Benefit Guaranty Corporation
[PBGC] subconference, 1 found my
experience as chairman of the Judici-
ary Committee to be extremely valua-
ble. Because the Judiciary Committee
has Jursdiction over bankruptcy law, I
have developed an active interest in
this area. As my colleagues are aware,
initial PBGC reconciliation proposals
dealt with bankruptcy issues, both di-
rectly and indirectly. I am pleased
that this conference report has delet-
ed all those provisions which would
have directly affected bankruptcy law
and principles. Specifically, the credi-
tor status in bankruptcy of the PBGC
based on 30 percent of an employer's
net worth purposefully remains the
same as under existing law. The con-
feience does not address the question
of whether or not a pension plan is an
executory contract. That will be decid-
ed under the law as it existed prior to
this conference report. However, to
the extent, a pension plan is an execu-
tory contract, it is covered by the void-
ance provisions of section 365 of the
Bankruptcy Code. Absent the consent
of all Involved parties, no claim by
PBGC survives bankruptcy.

The conferees wisely chose to stay
neutral and simply maintain current
law regarding these issues. However,
we did see the need to create a larger
sized claim by the PBGC. While main-
taining a neutral position on the
status of the 30-percent net worth
claim, to the extent that 75 percent of
the employer's pension asset Insuffl-
clency exceeds 30 percent of the em-
ployer's net worth-the PBGC was
given a general unsecured claim in
bankruptcy. It Is clearly understood by
the conferees that although this addi-
tional claim is unsecured, no inference
whatsoever should be created as to the
status of the 30-percent net worth
claim. The status of this new, general
unsecured claim adds no evidence-one
way or the other-to the issue of what
status in bankruptcy PBGC has to 30
percent of the employer's net worth.

I deeply appreciate the sensitivity
which the conferees have shown to
the concerns of the respective. Senate
and House Judiciary Coinmittees re-
garding these bankruptcy issues.

The current estimated deficits for
the PBGC in the amount of $1.3 bil-
lion illustrate the need for immediate
reforms in this system. Several provi-
sions In current law have contributed
to this present state of affairs.. The
premium rate has been too low. Walv-

ers of employer funding have been
granted too generously. Although the
dumping of pension plans with insuffi-
cient assets to pay retirees has not
been encouraged, It has been facilitat-
ed under current law. Those compa-
nies which have taken advantage of
this system have exacerbated the fi-
nanclal problems of the PBGC.

The reforms which are provided in
this legislation will put businesses on
notice that in the future, responsibil-
itles to these pension plans cannot be
so easily abandoned. As a matter of
fairness, I firmly believe in the con-
cept of reasonable notice. Too many
citizens, financial. institutions, and
other creditors have in good faith
relied on the existing law. Despite pro-
spective application of these reforms, I
fear that some creditors, especially
small businesses, still may be unfairly
impacted by this legislation. The small
businessman who has extended credit
to a distressed company has done so in
reliance on existing law. If the credit
customers of these small businessmen
file for bankruptcy after January 1,
1986, the recovery of the small credi-
tor in Bankruptcy Court may be great-
ly reduced due to the increased size of
PBGC's claim as an unsecured credi-
tor. This example clearly demon-
strates that retroactive application
would be blatantly unfair. Neverthe-
less, the majority of conferees have
approved one exception to the pro-
spectlve application of these reforms.

The exception to which I refer in-
volves a provision in this legislation
that only applies to pension plans that
have posed no threat to the solvency
of the PBOC. These pension p\ans are
full funded and seek termination to
regain. excess assets. Many of these
plans hope to use these assets to
expand their business and hire new
employees. They have applied' for ter-
mination in compliance with current
law and do not deserve this selective
retroactive treatment. Over my strenu-
ous objection, the majority of my col-
l!fLues on the conference have im-
posed a possible 90-day suspension of
processing these zurrently pending
terminations.

The challenge faced by the confer-
ees was to provide reforms without dis-
couraging the formation of pension
plans. As I have stated, this legislation
has its defects. However, I believe that
in most respects we have succeeded in
meeting this challenge. Accordingly, I
am willing to support this conference
report.

Mr. SIMON. The provisions of the
reconcillation bill dealing with Depart-
ment of Labor plan assets regulations
only provide SEC registered real
estate limited partnerships and other
similar real estate entities with effec-
tive date relief if the Department of
Labor fails to issue final regulations or

'issues final regulations which would
subject such real estate entities to
plan asset treatment. What assurance
do we have that this section will solve

S 18207



S 18208 .
the problems raised by the efforts of
the Department of Labor to subject
such real estate entities to ERISA ju-
risdlct ion?

Mr. NICKLES. The provisions you
refer to and the related conference
report language were worked out In
advance with the Department of
Labor. The cooperative attitude on the
part of the Department was reason
enough to limit this section to effec-
tive date relief and reason enough for
us to refrain from substantive legisla-
tion at this time.

I share your concern that the De-
partment's regulations come out right
on this point. I suggest that we all be
prepared to enact substantive legisla-
tion If the Department does not clear-
ly exclude SEC registered real estate
entities from plan asset treatment in
iLs final regulations.

Mr. SIMON. Thank you. I am satis-
fied. It is particularly important that
the Department not disturb the highly
technical free transferability excep-
tions which have been crafted so care-
fully to reflect the myriad existing
slate blue sky and other requirements
and the administrative practices of
such prog-: ms. If those exceptions are
tightened in final regulations without
careful attention to the impact on
SEC registered real estate entities, the
regulations will be fatally flawed and a
legislative solution may be necessary.
The proposed requirement that public
real estate offerings not be primarily
marketed to plans which was in the
January proposal but is absent fom
this bill is inappropriate. It results in
undue expansion of the Department's
jurisdiction through a logically flawed
shortcut. That requirement would
avoid a 'more careful analysis based
upon the similarity of the characteris-
tics of a given investment vehicle to a
typical iVnestment management rela-
tionship wnich Is the proper focus of
ERISA.

I take comfort in the Department's
cooperative approach to this legisla-
tion and hope that the Department's
final regulations will contain stand-.
ards applicable to SEC registered real
estate entities which are not more
stringent than those described in sub-
section (A)(t)(c) of this provision.

Mr. NICKLES. I agree with your ob-
servations.

A VICTORY FOR THE COAL INDUSTRIY rND COAL
MINERS

Mr. ROCKEFELLER. Mr. President,
today a victory was won for the coal
industry and coal miners. A major
compromLse was reached by the
Senate and House regarding the fi-
nancing of the black lung disability
trust fund. In the reconciliation legis-
lation we are acting on tonight, the
compromise provision is included
g-hich will restore the fiscal solvency
of the fund.

I have been actively involved in thlis
issue since the President made his
original proposal to increase the excise
tax on coal by 50 percent. This tax in-
crease would have .had a disastrous
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effect on the coal industry. Even more
jobs would have been lost and the in-
dustry would have had little choice
but to raise the price of domestic
coal-a move which would have inevi-
tably hurt us in the international mar-
ketplace.

At the same time. I have recognized
the urgent need to deal with the $2.5
billion deficit of the black lung trust
fund. We simply had to take action
this year to restore the fund's solvency
if we were to ensure that miners and
their families would continue to re-
ceive benefits entitled to them under
the law.

In the recent weeks, I have conoen-
trated on promoting an alternative to
the tax increase as well as to a meas-
ure adopted -by the Senate Finance
Committee which would have ended
the borrowing authority of the black
lung trust fund. A number of my dis-
tinguished colleagues who represent
states with signficant coal mining
Joined me in seeking a responsible re-
sponse to the fiscal problems of the
fund.

Today, we succeeded in winning the
support of the reconciliation conferees
for a responsible alternative. The com-
promise plan was developed by the Bi-
tuminous Coal Operators and the
United Mine Workers of America
These two groups worked cooperativ-
ley to fashion and approach to solve
the black lung trust fund deficit-
namely, they suggested a one-time, 5-
year forgiveness of the interest pay-
menta on the cumulative indebtedness
of the trust fund and a 10 percent in-
crease in the coal excise tax.

Mr. President, I am grateful to the
reconciliation conferees for agreeing
to this compromise proposal By enact-
ing the tax increase and the forgive-
ness of interest payments, we project
that the $2.5 billion debt of the trust
fund will be retired by the year 2007.
This means that we wall restore the in-
tegrity and stability of the Black Lung
Program, which provides critical relief
to the retired miners who suffer from
the crippling disease of pneumoconlo-
sL.

I extend my heartfelt thanks to all
of my colleagues who listened .to the
views of those who are concerned
about the future of the coal industry
and the Black Lung Program. Specifi-
cally, I am indebted to the distin-
guished chairman and ranking minori-
ty leader of the Senate Finance Com-
mittee for listening to various points
of view and recommendations on this
critical matter. They appropriately
felt an obligation to tackle the finan-
clal problems of the black lung trust
fund, and in the end helped to enact a
positive and responsible approach to
reach this critical objective.

Finally, I commend my iellow col-
leagues xepresenting West Virginia.
The minolrty leader of the Senate
played an active role in developing the
final compromise. And in the .House of
Representative Congressman NIcx Jox
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RuHALL was pivotal in enlisting the
support of conferees on this matter.

I fervently hope that the provision
included in the reconciliation legisla-
tion will quickly restore the financial
health of the black lung trust fund.
The current deficit threatens the abili-
ty of the program to meet its obliga-
tions under the law. I am proud that
the parties most concerned about the
fund-including representatives of
coal producing States, the coal indus-
try, and the United Mine Workers of
America-have succeeded in winning
congressional approval of an equitable
plan for insuring the Integrity and
future of the Black Lung Program.

Mr. NICKLES. M:. President, today
I have the pleasure to discuss impor-
tant reforms reported by the Joint
conference on single-employer pension
plan termination insurance that are
part of the budget reconciliation bill.

This important insurance program,
which is administered by a self financ-
ing Government corporation, the Pen-
sion Benefit Guaranty Corporation,
was created in 1974 to assure that pen-
sion benefits earned by workers would
be paid even if the employer terminat-
ed the plan in an underfunded condi-
tion. The program covers about 30 mil-
lion retiretd and working Americans in
over 100,000 defined benefit plans and
is financed by premiums paid by those,
plans and by liability paid to the
PBGC by employe-s that terminate
underfunded plans.

Bo'h the premium rate-currently
$2.60 per plan participant-and the
employer liability rules under current
law have proven inadequate. The pro-
gram is now responsible for benefit
Payments to about 160,000 current and
future retirees in about 1,100 ternni-
nated plans and ha;.a deficit of over
$1 billion. The conference has agreed
on a premium increase to $850 effec-
tive January 1, 1988, and reforms to
protect this program against unwar-
ranted claims.

A revision of the employer liability
rule is central to the reform package.
Under current law, an employer is
liable to the PBGC for unfunded guar-
anteed benefits, but the amount of li-
ability Is limited to 30 percent of the
employer's net wtrth. The PBGC has
historically been able to collect only
about 15 percent of plan underfunding
through employer liability. The corol-
lary Is that the PBGC program affords
companies with large unfunded pen-
sion obligations relative to net worth
the opportunity to shift their-pension
funding obligations to other compa-
nies that keep their plans going and
continue to pay PBGC premium

Several predecessor bills to lncrease
the PBGC, employer liabilty recover-
lee and institute other needed reforms
in the program have been introduced
by me in the Senate and by various
Members in the Houge ova-r the last
several years. One such bill, 1227,
waU ordered reported by the full
Senate Labor and HUman Resources
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Committee in June 1984. This pro-
posed legislation was the basis for the
reform package sent to the Budget
Committee in September of this year
for reconciliation purposes. The joint
conference on PBGC Insurance re-
forms had before it two employer li-
ability formulations. The Senate bill
and the House Education and Labor
formulations are quite identical. They
set employer liability at the ful
amount of unfunded guaranteed bene-
fits. However, where the amount ex-
ceeded 30 percent of the employer's
net worth, the excess unfunded guar-
anteed liability would be payable in
annual installments equal to 10 per-
cent of the employer's pretax profits.
The profits payments would end after
10 years or upon payoff of the plan
underfunding, if earlier. The profits
interest payment schedule would
enable uniform payment terms and
minimize the need for PBGC and an
employer to negotiate payment ar-
rangements.

After consultation with bankruptcy
experts, it became clear that the for-
mullation would not produce sufficient
savings for the program. In a bank-
ruptcy proceeding the bankruptcy
court is likely to liquidate the PBGC's
profits interest claim using very con-
servative collectibility assumptions
consistent with the "fresh start"' prin-
tlple favoring the debtor. Thus the
profits interest could easily be under-

dalued, reducing PBGC's recovery.
This is a serious problem with the pro-
posal in view of the fact that about 75
percont of claims against the prcgram
occur in the context of bankruptcy
proceedings.

Another problem with the proposal
is that members of the bankruptcy bar
and coulnsel representing bank lenders
have mounted an attack on the status
of PBGC's employer liability claim in
bankruptcy proceedings. ERISA cre-
a!ed n1t automatic lien in the PBGC's
favor for the amount of employer t1-
ab:litj that an employer neglects or
rcfu.lscs to pay and accorded this lien
tax priority status in bankruptcy pro-
cecdings. which a.ssuves complete or
x\ry sizable recoer-y. The bankruptey
and ba ik bar members assert that the
lPBGC claim does not have tax priority
:;tatus. They argue that changes in the
Federal bankruptcy law which estab-
lihed the new Federal Bankruptcy
Code in 1978. deny the PBGC the tax
priority status that was Intended
under ERISA.

1 he Bankruptcy Code listed the spe-
citic t pes of taxes entitled to priority
tse 11 U.S.C. §§ 503(b)(l)(B),
.507(a(7)), whereas ERISA did not
spcvify that PBGC's claim would be
treated In the same manner as a par-
ticular tax. Section 4068 was amended
by the Bankruptcy Reform Act,
changing It to conform to Bankruptcy
Code language, but leaving the priorl.
ty language as originally enacted in
1974. The PBGC therefore has contin.

wted to file those claims as tax priority
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clalms under 11 US.C. §§ 503(b)(1)(B)
and 507(a)7).

The PBGC has never litigated the
status of Its employer liability claim
under current bankruptcy law. Be-
cause 30 percent of net worth is gener-
ally a small figure, disputes over
PBOC's recovery are settled through
negotiation rather than litigated.
PBOC did litigate the priority status
of Its claim in one case under prior
bankruptcy law, however, and pre-
vailed.

The conferees were concerned that
PBGC's recovery would be reduced to
unacceptably low levels if the profit
interest were liquidated and dis-
charged as a general creditor claim.
We therefore adopted a different for-
mulation by combining features of the
Labor Committees' and Ways and
Means Committees' proposals.

The conference agreement gives the
PBGC, in addition to its current law
tax priority claim for 30 percent of net
worth, an additional claim for the
excess, if any, of 75 percent of unfund-
ed guaranteed benefits over the 30
percent of net worth amount. This ad-
ditionlal claim has a general unsecured
status in bankruptcy proceedings.
Thus the conference agreement Is a
compromise between the House Ways
and Means Committee bill, which
would set employer liability at 100 per-
cent of unfunded guaranteed benefits
and apply the current law tax priority
to the entire amount, and the profits
formulation under the House Educa-
tion and Labor and Senate bills.

The conference agreement does not
alter the bankruptcy status of the
claim PBGC makes, as plan trustee,
for unpaid contributions. As under
current ERISA law and the Bankrupt-
cy Code, unpaid contributions that
accrue after a bankruptcy petition
have administrative expense priority;
those that accrue within 180 days
before the petition have employee
benefit status-subject to the $2,000
per employee limit on priority employ-
ee wage and benefit claims--and re-
maining unpaid contributions have
general unsecured status.

Finally, I would like to comment on
the effect of ERISA and the Bank-
ruptcy Code on an employer's right to
terminate a plan in a distress termina-
tion under the conference agreement.
In order to have a distress termination
one of three tests must be'met by each
contributing sponsor and each sub-
stantial member of its controlled
group. Each such person must be in a
liquidation proceeding, in a reorgani-
zation proceeding in which the bank-
ruptcy court approves the termina-
tion, or in deep financial trouble as
demonstrated to the PBGC under
specified criteria. The conference
agreement makes no change to the ex-
isting law regarding the appropriate
forum to adjudicate disputes concern-
Ing such terminations. The Bankrupt-
cy Amendments and Federal Judge-
ship Act of 1984 added section 157(d)
to the Judicial Code providing that a
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US. District Court shall withdraw and
hear disputes where consideration of
both bankruptcy law and other Feder-
al laws, such as ERISA, is required.

BUDGET RECONCILIATION

Mr. CHAFEE. Mr. President, the
reconciliation package before us repre-
sents a great deal of hard work and
careful discussion. It also contains an
extraordinary number of provisions
which might be called extraneous by
some, but which are extremely impor-
tant.

MDrICAI

For several years now, I have been
working to reform the Medicaid
system. Specifically, I have been work-
ing to change the program so that
Medicaid funds can be used for com-
munity-based long-term care services
to our citizens with mental retardation
and developmental disabillties

In the long run, I believe this system
is in need of a major overhaul. The
current system is biased toward the
use of institutional facilities-but we
should be working harder to keep
handicapped citizens in the communi-
ty.

True Medicaid reform, such as what
I have proposed in my legislation, S.
873-the Community and Family
Living Amendments of 1985--may take
years to accomplish. In the meantime,
there are several interim changes that
should be made. We were able to in-
clude some of these changes during-
this reconcillatloh process.

LIRE SUTY CODE

Earlier this year, I received com-
plaints about the application of an
outdated Life Safety Code by the De-
partment of Health and Human Serv-
ices from parents and residential pro-
viders across the country. Consequent-
ly, in the legislation before us there is
a provision to require the Secretary of
HHS to accept the 1985 Life Safety
Code as an acceptable standard for
fire safety. This code, while still striv-
ing for fire safety, offers greater flexi-
bility in the use of resources within a
residence to promote such safety. As a
result of this action the Secretary of
1IHS has already acted to accept the
new code.

PUBLtCA:ION or IC/,M R oULATIONS
People concerned about intermedi-

ate care facilities for the mentally re-
tarded [ICF/MR], have been waiting
for 2 years to see new regulations for
these facilities. In the reconciliation
package, we have included a provision
to require the Secretary to publish for
comment the current draft of the new
ICF regulations within 60 days of pes-
sage. These regulations have been
more than 2 years in the making, and
their publication is long overdue. With
this provision. I hope we can move on
to a new era of planning based on
these new regulations.

MIEIC.IED WAXVIE-D-rLTAI AND HRWALS

Since 1981, Hq8 has offered horme
and community based care waivers to
allow Medicaid moneys to be spent in
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specific non-Medicaid facilities. Thils
pro-ram, called the Medicaid Waiver
Program. has allowed many severely
handicapped persons to live in the
community rather than in institutions.

However, the process of applying for
and receiving a waiver has been so un-
predictable, that it discourages many
States from applying for a waiver. In
an effort to build greater permanence
and predictability into the waiver pro-
gram, I fought for the inclusion of two
related provisions: First, a provision
that calls for a moratorium on all de-
nials of waiver renewal requests from
States, and second, a provision that re-
quires the Secretary to renew those
waiver requests it approves for addi-
tional 5-year periods rather than the
current 3-year periods.

ICF/MR PLANS OF CORRECTION

In recent years, many States have
been confronted with the need to ren-
ovate old institutlons for the develop
mentally disabled while at the same
time trying to develop community
based alternatives for those individ-
uals. In many States, this choice be-
tween institutions and the community
based services has presented % finan-
cial hardship. It has forced many
States to renovate buildings that they
had intended to close.

One of the provisions included in
reconciliation would alleviate this
probleml-in very limited situations.
This provision that-would allow an in-
stitution with a building or wing that
is out of compliance to.aubmit a plan
of correction that incorporates de-
population of the building or wing
ov'r a 3-year period. Among a variety
or other limitations. this would be al-
lowed only in situations where the vio-
lations are nonlife threatening, and
only with the approval of the Secre-
tary.

I do not believe that this option will
be used In many situations. The intent
here is simply to allow those States
which have had successful experiences
with community based services the
option of expanding on that success.
There are many States which simply
would not ask for this option, and if
they did ask would be denied because
they do not have a positive history of
community based services and to some
extent delnstitut onalization.

Some peaile are cornteed about
this provision because they think that
States are given too much power. This
is not so. The State must request to.
implement this provision. but the Sec-
retary of HHS must approve the re-
quest. This preserves the balance of
power between the State and the Fed-
eral Government.

Some are also concerned that this
provision will let States dump people
out of institutions with no programs. I
would never introduce such a provi-
sion. As It is framed there are a wide
variety of requirements and limita-
tions on the use of this provision. For
those individuals who are affected,
there are a number of safeguards and

requirements which must be met
throughout the operation of the plan.

MEDICAID DEMONSTRUTION ROJCIS
Many critics of the Medicaid system

have stated for years that we can do
better and more creative things with
the money we are spending. Unfortu-
nately, the Medicaid system is so rigid
that it prevents trial attempts at inno-
vative programs.

For this reason, I supported in rec-
onciliation a provision that would
allow a "pilot project" in up to four
States that would allow for greater
flexibility in community residential
expenditures. These demonstration
projects will allow community based
services to be set up on an experimen-
tal basis for both the elderly and the
developmentally disabled populations.

There are many other provisions
dealing with the Medicaid Program In
this package. Those outlined above are
simply the highlights. All in all, I be-
lieve that these provisions represent a
substantial step in the attempt to pro-
vide a reasonable and rational method
of providing long-term care services.

utrDIcAR

There were also many changes made
in the Medicare Program, most of
them were reasonable changes. Some,
however, I believe may come back to
haunt us. Very few changes in the pro-
gram were made which will have a
direct economic impact on benefici-
aries of the Medicare Program. Most
of the savings were due to freezes or
other restrictions placed on the pro-
viders of healthirre services-such as
hospitals and physicians.

I am concerned that if we continue
down this path, -we will have a health
care program for which there are
many beneficiaries needing health
care services. but few professionals
available to deliver those services.

'This package cuts the increase in
payments to hospitals to a fraction of
1 percent. In addition, it substantially
reduces-by close to 50 percent-the
amount of reimbursement for indirect
education costs to hospitals. I will be
watching the effect of these combined
reductions carefully to determine
whether hospitals are capable of ab:
sorbing them.

We also continued a freeze on physi-
cian payments, with the exception of a
1 percent increase to what are know as
"participdang physicians"-those who
have agreed to accept assignment in
100 percent of their Medicare patients.
I know that there is grave concern
among the physicians in my State
about the freeze especially because of
incredible increases in malpractice-pre-
mLrms during the past tar.

X Is becoming harder and harder to
offer quality heIhM care at the same
time reimbursement is reduced. This Is
Just the beginning of the problems we
will be encountering in the coming
years.

I predict that this body will be
spending more and more of its time de-
bating health care issues in the
coming years. The Wblems are just

beginning to surface and they are com-
plex and troubling. There simply are
no easy answers.

Next year and the year after and the
year after that, when the time comes
to produce budget savings, we are
going to be faced with some Very diffi-
cult problems-a growing elderly pop-
ulation which is living longer, long-
term care sernices for that population,
rebellion among health care providers
who can not continue to absorb the
loss resulting from our actions to
freeze reimbursemert, and the list will
get longer.

So, Mr. President. while I am satis-
fied, generally, with our recommenda-
tions in this package, I am also wor-
ried about the future. I believe these
problems can be resolved, but only If
an of us work together with a common
goal In mind-Quality health care at a
reasonable price. It sounds simple, but
those of us who are familiar with the
problems know that it v.Ill not be
simple to achieve this goal.

Mr. President, I am delighted to
report that this bill includes a funding
package for Superf iLd, the Important
program to clean up toxic waste slte.
My colleagues and I worked long and
hard to get this measure included In
the bill. What we have is a tax that
will raise $10 billion over the next 5
years. It is a broad-based manufactur-
ers' excise tax. We rejected a waste
end tax and have avoided the need to
resort to general funds from the
TIreasury.

Thls step moves us considerably
closer to our goal of completing the
process of amending and expanding
Superfund. My only regret, Mr. Presi-
dent, is that the funds collected will
not be immediately available to revi-
talize the program. Superfund and all
cleanup work has been brought to a
virtual standstill since the old tax ex-
plred on September 30. These new
funds will become available as soon as
the House and Senate meet and com-
plete work on a series of pending
amendments to the underlying pro-
gram At best, that cannot be done
until early February 1986. If that
effort drags on too Icng, a short-term,
emergency release of funds may
become necessary. I am deeply worried
that the Superfund Program is becom-
ing a political football. The conse-
quences of playing brinkmanship are
unacceptable to me. While political
posturing on the importance of Super-
fund continues, Fede-al cleanup work
has stopped. Long-term cleanup of
major sites requires long-term plan-
ntng and assured funding. This bill
will help and I am anxious to move
forward with whatever steps are neces-
sary to get the program for cleaning
up toxic dumps backon track.

Mr. LAUTENBERG. Mr. President,
I rise In support of the reconciliation
bill. This bill will cut $20.5 billion from
the deficit this year, $83 billion over 3
years. Those savings are significant.
They are significant because they
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reduce the deficit. They are significant
because Congress is making them.

Congress is making the decisions. It
is making choices. I do not agree with
every choice made. But, Congress is
making them. It will have to make a
great many more. The toughest deci-
sions are yet to come. But, we have
begun to make them.

Now, I was distressed to hear that
Donald Regan, the President's Chief
of Staff, has reportedly said he will
urge the President to veto the recon-
ciliation bill. The President is being
urged to veto $83 billion in deficit re-
ductions.

Mr. President, unfortunately, the
prospect of a veto of the reconciliation
bill is a sign of things to come. It Is
telling about what the Gramm-
Rudman Act will mean.

Under Gramm-Rudman, the Con-
gress gave its power to the President.
It surrendered its prerogatives to
make choices. For that reason and
others, I opposed Gramm-Rudman.
Because under Gramm-Rudman, the
President can impose across-the-board
cuts in spending, not just if Congress
fails to cut the deficit, but also if Con-
cress fails to cut the deficit the way
t he President would like.

Now, Congress has cut the deficit.
We just passed a continuing resolution
that, is $18 billion below the Presi-
0ent's request in budget authority.

nold now. we are about to pass an Om-
libus Reconciliation Act, with pro-
gram cuts and revenue measures, that
will cut the deficit some $83 billion.

We will send that deficit cut to the
Peslidznt, and the President may veto
it. If so, the President would veto defi-
cit cuts made by the Congress. and
substitute cuts made with all the care
anrd discrimination of an electric meat
slhcer.

'Ihe President would veto a cigarette
:ax, as provided in reconciliation, and

ihst itlutc across-the-board cuts in
wlealth care. cancer research, and Med-
('IcTe.

If so. the President would veto a
t;inlimal tariff on imports, designed to
s.;7port job training for displaced
workers, and substitute across-the-
t )ard cuLs in those very sane.

Hie would veto a broad-based tax to
:-ipport an enlarged and more effec-
iVe Superfund, as provided In recon-
lliaLionl, and substitute across-the-

board cuts in toxic waste cleanup.
The President would veto cuts in

,hat we pay banks to service guaran-
teed student loans, as provided in rec-
onciliation, and substitute instead
across-the-board cuts in the loans we
i;ay students.

That is what we face, Mr. President.
That would be Gramm-Rudman at

ov rk.
Mr. President, I support reconcllla-

Lion because it is a significant step
toward deficit reduction. It also in-
cludes changes in law that are critical
te my State and to the Nation.

Mr. STAFFORD. Mr. President, I
would like to say immediately that I

JGRESSIONAL RECORD - SE4
am dismayed by the conference report
on budget reconciliation as it affected
Superfund. I refused to sign the con-
ference report.

I am dismayed because of the provi-
sions dealing with Superfund. Or, per-
haps more accurately, not dealing with
Superfund.

The tax which supports Superfund
expired on September 30.

This bill will enact a new tax, de-
signed to raise $10 billion over 5 years.
But for reasons I do not understand,
although the money will be collected
It cannot be spent.

If this bill becomes law, not one red
cent will be available to the Superfund
Program tomorrow than is available at
this very instant.

The conferees have chosen to pro-
hibit the expenditure of that money,
as It has been explained to me, to keep
the pressure on the House and Senate
conferees to produce a substantive re-
authorization of the Superfund law.
Supposedly an imminent deadline is
needed to achieve this-

Mr. President, the Committee on En-
vironment and Public Works reported
a Superfund bill in September of 1984,
when the taxing deadline was 1 year
away. When that bill died In the Fi-
nance Committee, we reported a bill
again on March 1 of this, when the
deadling was 6 months away. The
House last year passed a bill when the
deadline was nearly 16 months away.

I suggest, Mr. President, that what Is
required is not deadlines, but action.
The conferees had the chance to take
that action, but didn't. It is a tragedy
that the conferees had the opportuni-
ty to keep this program running but
chose not to do so.

This unique approach of collecting
taxes, but not spending them was, I
have been told, first suggested by the
House conferees. In that context, Mr.
President, I would like to observe that
even though the House passed a Su-
perfund bill 10 days ago and requested
a conference, the conferees have yet to
be appointed and the Senate is yet to
receive the message from the House.
Because of this, it is likely that the
entire holiday recess will be lost. Re-
portedly, the appointments have been
prevented because of a struggle for
representation on the conference com-
mittee.

Mr. President. the Superfund Pro-
gram is dead in the water. Contracts
are in jeopardy, construction has been
halted, and investigations have been
slowed. All we are now paying for are
emergencies and salaries.

If Superfund is defined as the pro-
gram that the. country had on August
1, 1985, then it no longer exists. This
bill presented the opportunity to
revive It, but the conferees not only
failed to seize opportunity, but reject-
ed it outright.

UWIrORM MlMum DRIrNtG AG
Mr. LAUTENBERO. Mr. Presfdent,

I rise to bring the attention of my col-
leagues a provision In this bill which I
consider to be of national importance.
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That provision makes permanent the
Uniform Minimum Drinking Age Act
of 1984 This law, Public Law 98-363,
requires that States raise their mini-
mum drinking age to 21 by October 1,
1986, or risk the loss of Federal high-
way assistance.

The provision included in reconcilia-
tion makes the withholding of high-
way funds permanent. This amend-
ment to existing law is made necessary
by the attempts of a small number of
States to evade the Intent of the law
by sunsetting their 21 laws In 1988.
when Federal withholding is sched-
uled to end. This provision also ends
the reimbursement of withheld funds
at the close of fiscal year 1988. The
provision also includes two lenient pro-
visions. One allows States to phase in
their 21 laws and be in compliance
with Federal law provided they do so
expeditiously. The other extends the
availability of highway funds withheld
sa that States will not simply lose
funds when they lapse- under the
normal procedures of the highway
law.

The opponents of this law and the
amendments to it, Included in this leg-
islation, have stressed the punitive as-
pects of the law. I want to emphasize
the compassionate nature of this bill
The purpose of this law is not to with-
hold highway funds; It is to save the
lives of hundreds of young Americans
every year on our highways. Its pur-
pose is to close the blood borders that
separate States with differing mrni-
mum drinking ages which provide an
incentive for young people to drive In
order to drink. Far too many of them
do not make It home and their par-
ents, their brothers, sisters and loved
ones suffer the pata This law does not
put an end to drunk driving, but It will
help hundreds of families to avoid the
loss of a son or daughter.

Mr. President, this week has been
designated by President Reagan as
"National Drunk and Drugged Driving
Awareness Week." How f tting It is
that the Congress has the opportunity
to close the loopholes in the Uniform
Minimum Drinking Age Act this week.

Reconciliation, Mr. President, is es-
sentially an authorizatilon bill This
provision belongs in an authorization
bill. I have worked closely with the
committee of jurisdiction, the Com-
mittee on Environment and Public
Works, to craft this provision. This
provision Is a compromise worked cut
by the committees of authorization in
the House and Senate.

Mr. President, this provision is of
critical importance to such groups as
the National Safety Council, Mothers
Agalnst Drunk Driving and PTA's
throughout the Nation. This provision
is supported by Secretary of Transpor-
tation, Elizabeth Dole, and the
Reagan administration.

Mr. President, I Introduced this pro-
vision In July with the cosponsorshtp
of my friend and colleague, Senator
JoHN DANPORTH, the able chairman of
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the Committee on Commerce, Science the ranking minority member of this for the above-mentioned categories,
and Transportation. Senator DAN- committee and his fine staff. the VA's sole obligation is:
FORTH has been steadfast in his sup- The most significant differences in First, if a veteran is in immediate need of
port for this measure. the House- and Senate-passed bills hospitalization, to furnish and appropriate

Finally, Mr. President, I want to rec- were found in the policies contained in bed at a VA facility where the veteran ap-
ognize the contribution of the chair- the proposed income eligibility crite- plies, or if none is available three, to furnish
minan of the House Public Works and ria. The differences were especially a contract bed if authorized in section 603
Transportation Committee, Repre- significant in how to tarranged to admit the veteran to theCommitee, epre-significant in how to treat eligibilitynetcostVMrDO fcltyWhnext closest VAMC. or DOD facility tvithsentative JIM HowARD of my State of for VA health care and the level of co- which the VA has a sharing agreement,New Jersey. for his extensive efforts payment that should be required for with an available bed; or Second, if the vet-to bring about a uniform minimum veterans who were deemed able to pay. eran needs nonimmediate hospitalization, to
drinking age of 21 in this Nation. HEALTH-cARE ELIGIBILITY schedule the veteran for admission where
Without him, this law would not be on Mr. President, the revisions pro the veteran applied, if the schedule permlts.

the books and these amendments posedbytheSenaor refer the veteran for scheduling and ad-the books and these amendments posed by the Senate-passed bill regard- mission to the nearest VAMC, or DOD facil-
would not be possible. ing eligility for VA health care would ity with which the VA has a sharing agree-I also extend my thanks to the staff have prioritized the care to indicate ment. with an available bed and facilitate
of the House Public Works and Trans- the Nation's commitment to service- the veteran's admission there.
portation Committee. Caryll Rinehart, connected disabled and Impoverished That is the extent to which current
Dick Sullivan and Clyde Woodie have veterans. Inpatient and outpatient law would be modified with respect tolent their expertise to this effort and I care would have been prioritized in the the word "shall". The reason that the
thank them. same manner and nursing home care conferees. included this language inMr. MURKOWSKI. Mr. President, I would have been prioritized to ensure the statement of managers was torise today in support of the adoption that VA nursing care beds would be made perfectly clear that although we
of the conference report and final pas- available first for those who need the have taken a major step in requiring
sage of H.R. 3218, the Omnibus highest level of care. The Senate- the VA to care for these high priorityBudget Reconciliation Act of 1985. As passed bill would have established an categories of veterans, the VA is not
chairman of the Committee on Veter- across-the-board income threshold of expected to plan additional or expand-
ans' Affairs, I am pleased that the con- $25,000 for non-service-connected vet- ed services or space to care for such
ferees on title XIX of H.R. 3218 re- erans and required the medicare de- veterans. We belleve the VA does have
garding veterans' programs have been ductible every 60 days for veterans the capacity to treat these nine cate-
able to work out a fair and equitable being furnished hospital care or rturs- gories. If such a veteran applies andcompromise, one which will meet the ing home care within a 1-year period. there is no space, the conferees ex-savings targets required under our rec- Veterans who would have been fur- pressed the view that the VA will
onciliation mandate and which will nished outpatient care and who were make every attempt to ensure that
result in significant reforms in .VA over the income threshold would have such a veteran be treated at another
health care delivery, paid 20 percent of the average cost of VA facility that provides similar .erv-

The provisions contained in the con- VA outpatient visit.es.
ference agreement include the estab- Mr. President, I believe that al- This legislation would not change
lishment of income eligibility criteria though we have moved toward the current law or practice regarding the
for VA health care, the authorization House's position in many aspects of beneficiary travel program. I wish toof reimbursement under health insur- this bill, the House was also willing to emphasize that the intent of having
ance contracts, a 3.1 percent-percent modify its position regarding entitle- veterans referred from one hospital to
cost-of-living adjustment [COLAI for ment to health care as well as the co- another was not to increase the cost tovelerans in receipt of service-connect- payment for those veterans who have beneficiary travel but to increase the
ed disability compensation and related non-service-connected disabilities and possibilities that veterans would re-
benefits, an epidemiological study of who do have the ability to contribute ceive needed care as soon as possible.
the health of women veterans, and toward their care. There is no requirement that benefici-
evaliation of the needs of native- Under the conference agreement, ary travel be paid In such instances.American veterans including Alaska nine categories of veterans "shall" be , fa as a concern that has been
Natives and a waiver of congressional furnished needed hospital care in VA raised that using the word "shall"
notice-and-wait period for administra- facilities and may be furnished such would create an entitlement to VA
tivc reorganization of certain automat- care, if currently authorized, in Non- care that would circumvent the appro-
ed data processing functions. VA facilities. These categories of vet- prlations process, the VA's general

Both the House- and the Senate- erans would include all service-con- counsel has informed us that no suchpassed bills contained the establish- nected disabled veterans, so-called spe- entitlement would be created. I ask
mcnt of new eligibility criteria and cial statutory categories-including unanimous consent that the general
income thresholds for certain non- POW's, veterans exposed to Agent counsel's white paper on this eligibil-service-cornnected veterans and third- Orange or radiation-and veterans of ity issue be included in the REcora at
party reimbursement for non-service- World War I and earlier conflicts, as this point.
connected veterans who are furnished well as other non-service-connected There being no objection, the mate-
VA health care. Both the House- and veterans with incomes not exceeding rials was ordered to be printed in the
the Senate-passed versions also con- $15,000 for a veteran with no depend- REcoRD, as follows:
toained a provision to cap the service- ents and $18,000 for a veteran with noconnected disability PRoPosED AbKINDMrNT TO SEMoNs 610 ADconnected disability compensation dependents and $18,000 for a veteran 612-Is A "EmTLKMENV' CaKATzD
COLA. with one dependent, plus $1,000 for

Mr. President, I am extremely each additional dependent. By estab- the Budget Reconcllation Act (H.R. 3500Mr. President, I am Both ~~~~~~~~the HouseadSente vecociisions of HR.30
pleased with the spirit of cooperation lishing a new "shall" category for and S. 1730) contain the so called "means
and dedication to the resolution of these veterans seeking hospital care test/third party reimbursement" legislation
these issues that was evidenced by all the Congress has indicated its strong which would alter the eligibility of veterans
the conferees and their staff. I par- feeling that these categories of veter- to receive VA health care benefits. Both the
ticularly want to thank G.V. (SONNY) ans should have the highest priority House and 8enate bills would amend 38
MONTGOMERY, chairman of the House and that they stiould be furnished U.S.C. H 610 and 612 to provide that the
Veterans' Affairs Committee, and needed care to the extent that beds Administrator "shall furnish" hospital careJON PAL AMERSCHIDT, ranking are available and funds have been a and outpatient medical services to certainJON PAUL HAMMRCHMIDT, ranng are available and funds have n P- vetera The Senate bill also provides thatminority member of the House Veter- propriated. nursing home care "shall" be furnished to
ans' Affairs Committee, and their The statement of managers indicates those same veterans. Under existing law.
staffs, as well as Senator CRANSTON, that the conferees cleaply intend that the Admlnlistrator "may furnish" such care.
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Both bills also delete esisting language In
sections 610 and 612 providing that care
may be furnished only within the limits of
VA facilities. The changes made by these
bills have given rise to the question: Will
etrtain veterans be "entitled" to receive VA
health care benefits. and what does that
mpan?

Gtleranly. the term "entitlement" con-
nottes a right to receive something, or to do
slmnethllig. with the scope of the right vary-
itlg according to thc legal authority creating
it. .S:e gener-ali Words and Phrases.
Volume 14A, pages 388-395 (19,52 ed) and
Sulpp. pg. 18 (1985). Entitlements may take
na,'y forn.s, but this paper Is primarily con-
('rniltd with what may be ch'ractertzed as
.. itultory entitlements."
A re, iy. of case law reveals that the

t,- ms emntit nement' and "statutory entitle-
melnt" art u:ied very loosely and imprecisely
by lthe courts. Research has not revealed an
ilt:.l. t of a ourt's defil:ng the terms spe-
.il.rc2;y. HTowev-r. based on a review of
\,m-es misi: the term "entitlement," this
p.t : :posis lthe folloulng definition. "Stat-
mrev- en lilt lmernt" is a right. not subject to
*1h. :ileril()llO of Rl agenicy official. to re-

'i% I; ] ipal )111. a golx, a enrvice, or some
olrl ri lte iromn the government on the
t- is , f ,nt-ting e ligibllity criteria estab-
ihtl d by sani:te or Implementing regula-
ilons .4a discus.;ed below, however, the Iden-
ific,.tion of an interest In a benefit as a

.,, atu or entitlement does not in itself indl-
vate that the "entitled" parties have an ab-

i)lujte right to. and can enforce receipt of.
ttiat bentfit.

rlt: concept of a statutory entitlement ap-
';t- to lu nbody two principal elements:

first. i1h right must be defined hi a law or
r-,-l la'ion. and, second. the law or regula-
!iotl roustt leate little if any discretion to
go'.ernment officials to determine whether
,,r not lhe benefit wn)l be provided. The
. rii intltlilcnt" Ls most oommonlly used

1,. 4ie (oase law in tle coltext of conistitu-
Iiua protdlliral due process ecass involv-
iiL Iiiditdlal. s or groups Se:eking to show
li , p ro"sliev of a "property lnterest" which

,.minati bf abridged except by due procesS of
;:i., Thus in G-oldbcrr v. KRl!v. 397 U.S. 254
419 0), the court stated that welfare bene-
flt:; "ar' a matter of statutory entitlement
for p,-rsons qralified to receive them." Id. at

212. 2 i Board of Regents v. Rolth 408 U.S.
56 4 19i724, tihe court states that to have a
propertv interc-;t. an individual nmust have
; I nlFiilm:;le elalni of entitlement." Id. at

, :7 i The o!rt' Court clearly stated that a
tr-.,li rty lt,-rest or "entitlement" Is de-
:.1·nd by The, souree that created the inter-
,:. Tl1,1. Lift' lourt stalted: Thus. the wel-
. I rr rtcipients in Goldberr v. ellRt. supra,
lad a claiml of entitlement to welfare pay-
::nts ,;: uwas grounded in the statute de-
fulllll -ii ibilily for theli Id. at 577.

'1 ;.: us some (.ase !aw to suggest that a
*,annl , or re(llationl which vests signifIcant

o .:cret ion in geov rnment officials In connec-
',1 i ; i prolsiotln of the benefit does not

- .nir atl entillement. In Ingram v. O'Ban-
,ui.n, 534 F. Sup. 385 (E.D. Pa. 1982), a case
i.: w hih plalnliiffs claimed an absolute right
it) benefits. ile court held that no entitle-
m,'tn! existed where. despite language in the
:il; te's retglatlon defining eligibility for
.,rr ices on the basis of specific financial
:,nd medical need, other regulatory provi-
.~tns '.ested broad discretion in Agency offl-

iials to deternilne how benefits would be
pro\ idell. Inded, the statutory s.hemne and
:pisllcaahle riegulntlons In that case allowed

hlle state to define the entitlement as per-
milling the deel.sion by State officials to dc-
trrmnint, provslion of the benefit under pri-
ority i: t which. in fact. denied the benerit

to individuals otherwise meeting eligibility
criteria. Id. at 389.

Consequently. the Court stated, "This reg-
ulations (sic) negates any allegation that
when demand surpasses availability. appli-
cants have a legitimate expectation that the
state will increase funding of the program
to ensure that all applicants receive the
service." Id. The statutory scheme did "not
create an entitlement to the service or at
most, create[d] an entitlement to receive
the service as it is available." Id. Similarly,
in Riverview Investments v. Ottowa Com-
munity Ilnvrstmert Corp.. 769 F.2d 324, 327
tfth Cir. 1985). the court held that the sub-
stantial discretion vested In State officials
to administer a program (municipal bond)
defeated any claim to an entitlement to
have suFh bonds Lssued, even though other
applicanits had received the benefits of the
issuance of the bonds. See also Moore v.
Johnson., 582 F.2d 1228 (9th Clr. 1978). Con-
trast Alexander v. Polk, 572 F. Supp. 605
(ED). Pa. 1983), a case In which plaintiffs
claimed an entitlement to benefits to the
extent funding is available. There the court
held that an entitlement extsted in a statu-
tory supplemental food benefit program, to
the extent funds were avallable. even
though cfficlals had authority to limit the
benefit when adequate funds were not avail-
able to provide the benefit to all eligible In-
dividual.s. Wlhile the Polk case demonstrates
that the law is by no means certain with re-
spect to what constitutes a property Interest
establishing a right to due process, It does
not suggest that a statutory entitlement is
an absolute right to that property.

The question has been posed as to wheth-
er the proposed amendments to sections 610
and 612 of title 38. United States Code, in
the Hot'se and Senate Budget Reconcdlia-
tlion bills, create entitlements. In determin-
ing precisely what benefits are granted by
the statute, and whether the individual is
statutorily entitled to them, attention must
be paid to all of the statutory limitations on
the grant of the benefits. Existing sections
610 and 612 use the words "may furnish" In
describing the Administrator's authority to
provide health care benefits to veterans.
Those words are suseeptible to an Interpre-
tation that the Administrator has virtually
unlimited discretion to determine whether
or not to provide care or services to eligible
veterans.

Th.t interpretation was sUpported In an
opinion prepared by the Office of Legal
Counsel. Department of Justice, dated De-
cember 7. 1982. The proposed changes to,
sections 610 and 612 would certainly alter
and limit the Administrator's discretion to
decide not to provide care to certain catego-
i'les of veterans. but the changes do not
forer-ose all discretlon, or "entitle" every
otherwise eligible veteran (who "shall" be
provided care) to receive whatever care or
services are dee iied desirable or even deter-
mined necessary. Generally speaking, we be-
lieve the proposed change from "may" to
"shall" would only mandate that if VA fa-
cilities and resources are arvifo ble and Ce-
poable of providing needed care and services.
the Administrator must furnish the care
and services to any eligible veteran able to
present himself or herself at the VA facility
to receive the care.

The major limitation on the provision of
benefits is the fact that VA facilitiUes and re-
sources are limited. At the present time, fa-
clitles simply do not exist to provide all
types of health care benefits to all veterans
eligible to receive those benefits. particular-
ly under the House bill, and both the
Senate and House bill continue to Impose
stringent limitations on the provision of
contract care In non-VA facilities. Further-
more. VA's ability to acquire or construct

new medical facilities is constrained by stat-
utory provisions. Por example, any slgnlli-
cant VA construction project must be ap-
proved by the Congress pursuant to 38
U.&C. 5004., before money may be appro-
priated for the project. Finally, as discussed
below, the proposed bills do not create new
spending authority (entitlement authority)
such that one mnlgh; argue (not necessarily
successfully) that Congress must appropri-
ate funds tc construct facilities to meet the
needs of ail eligible veterans. Accordingly,
under the House bill, for example. VA will
be able to provide care and services within
the limits of Its facilities and resources, and
eligible veterans can have no clear assur-
ance of receiving needed care in every in-
stance.

In addition to the baslc avaliabillty of re-
sources limitation. both the House Und
Senate bills grant. or leave in place a sigraii-
cant breadth of discretion in the Adminis-
trator to determine whether to provide all
eligible' veterans with health care benefits.
First, the care sought by a veteran must be
"needed" by the veteran (House bill) or
"reasonably necessary" (Senate bill). VA
regulations and manual provisions treat this
eligibility criteria in essentially absolute
terms, i.e., a veteran either does or does not
need medical care. HoWever, the require-
ment that care be needed can also be
viewed, particularly under the pending
House bill, (which on Its face places all but
non-needy, non-ervicennected veterans
on an equal footing as to elIgibility and pri-
ority for care in VA facUlties) as permitting
the Administrator to assess need in relative
terms, e.g., degree of urgency of need in re-
latian to VA capabilities. Tus, if resources
are extremely limited, the Adminittrator
could conceivably determine that only ltmit-
ed types of health care servces can be said
to be "needed." If an outpatient clinic is
full, perhaps only emergency serv-em could
be deemed "needed" for a new applicant.

Additionally, neither the House nor the
Senate bill alters the existing language of 38
U.8.C. 1 621. That section vgants the Admin-
lstrator authority to prormulgate regulations
governing. and limiting, hospiltal. nursing
home, and domiciliary care. Section 621.ls
generally thought of as granting necessary
authority to allow efficient nadmnistratlon
of the medical system However. it grants
significant discretion to. the Administrator
to determine that care wilI not be provided
in certain Instances In instances where VA
lacks the capacity or facilitie to meet the
demand for health care benefits. this au-
thrrity would, for example, allow the Ad-
ministrator, undei the House bill, to deny
Immediate care to certain crtegories of vet-
erans., and place them on waiting lists for
care in the future. (The Senate bill provides
specific priority provisions, of course.)

It should also be noted that the House bill
proposes to add a new subsection (g) to sec-
tion 610. This new provision would explicit-
ly recognize the Administrator's existing
discretion "to determine-

(A) The appropr. ateness of furnishing
medical services, therapies, or programs
under this chapter: or

(B) In what manner they will be fur-
nished.

A veteran seeking care from the VA can
only expept to receive the care and services
authorized by the law. Clearly the "entitle-
ment" to be enjoyed by the beneficiaries of
these bills is encumbered by significant Itni-
tations. Although Individuals have usedl the
word "entitlement" to describe the benefit
that the House-pased mesure would pro-
vide, we find no bai to conclude that indl-
vidual nonservlce-connected veteran e41
can have more than a unilateral expectation
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of receiving VA care whenever they need it.
Allhough we do not foresee the likelihood
that service-connected veterans under the
Senate bill would be denied needed VA care,
it is not clear that veterans can compel the
Agency to provide care as a matter of statu-
Lory entitlement.

As a final matter, we address the question
of whether the proposed changes to sections
610 and 612 would invoke any legal require-
ment that the Congress appropriate funds
sufficient to assure that VA facilities would
be constructed and resources made available
to provide health care benefits to all eligible
veterans who seek them. We do not believe
the changes Invoke any such authority.

Under the Congressional Budget Act of
1974. Congress may create what is termed
"entitlement authority." Entitlement au-
thority is defined in section 401(c) of the
Act (2 U.S.C. § 651(c)(2)(C)) as the author-
ity:

(C) to make payments (including loans
and grants), the budget authority for which
is not provided for in advance by appropria-
Lion Acts, to any person or government If,
under the provisions of the law containing
such authority, the United States is obligat-
ed to make such payments to persons or
governments who meet the requirements es-
tablished by such law.

The language in the above provision, "the
United States is legally obligated to make
such payments," (Emphasis added), Implies
that the funds must be paid to beneficiaries,
and that funds for payment must be appro-
priated by the Congress. In our view, howev-
er. neither the proposed House or Senate
changes to sections 610 and 612 would
create entitlement authority, so no legal ob-
ligation can arise. The first element In the
definition of entitlement authority Is met In
that VA health care benefits are authorized
by sections 610 and 612, not by approprla-
tions acts. However, the other statutory ele-
ments of entitlement authority are not.
First, health care benefits are not pay-
ments. they are services. Second, there are
limitations and areas of discretion on the
prio ision of the health care benefits. as dis-
cuw.seo above, not provided in the authoriz-
ing law. An individual cannot expect and is
not assured of receiving the sought after
benefits simply by meeting the statutory eli-
gibility requirements.

Even if we assume that the amendments
to sections 610 and 612 were to create enti-
t lmerit authority, or a statutory entitle-
ment, we question whether that would abso-
lutely require the Congress to appropriate
funds to meet the obligation. In fact, Con-
gress might actually decide to terminate an
entittlement program by failing to provide
funds. Thus, in Local 2577 AFGE v. Phillips,
358 F. Supp. 60 (D.D.C. 1973), the court
noted:

An authorization does not necessarily
mean that a program gill continue. Con-
gres.s, of course. may itself decide to termi-
nate a program before its authorization has
expired. either indirectly by failing to
supply funds through a continuing resolu-
tion or appropriation, or by explicitly for-
bidding the further use of funds for the pro-
grams . .. Id. at 75.

Relying on that case, our office has held
th:' a statutory entitlement is limited by
the availability of the necessary approprla-
tions.

Mr. MURKOWSKI. Mr. President,
the Statement of Managers also In-
cludes language to highlight the
intent that title XIX of the Congres-
sional Budget and Impoundment and
Control Act of 1974 would continue to
apply. Under this legislation the use of
the term "shall" is Intended to en-

hance the eligibility of the specified'
veterans but not intended to diminish
the status of all other categories of
veterans eligible for care under cur-
rent law. The VA would continue to be
required to provide such needed care
to all eligible veterans if resources
have been appropriated and remain
available. But the use of the term
"shall" does not require that any spec-
filed level of appropriations be made
and it is certainly my intent to under-
line that an entitlement as defined
under the Congressional Budget Act
has not been created.

Except for those deemed able to
defray the cost of care, other non-serv-
ice-connected veterans will continue to
have the same eligibility for health
care as under current law. The VA will
continue to have discretionary author-
Ity to treat them on a space-avallable
basis. Non-service-connected veterans
with incomes above $20,000 for a
single veteran and $25,000 for a mar-
ried veteran with one dependend plus
$1,000 for each additional dependent
will be furnished care on the basis of
an agreement to make a modest copay-
ment, and if resources and facilities
are otherwise available. The conferees
categorically rejected the Administra-
tion's proposed means test and spend
down theory in favor of a more equita-
ble and less onerous approach which
grants access to health-care irrespec-
tive of income.

Mr. President, under the conference
agreement outpatient care and nurs-
ing home care eligibility would remain
the same as current law. I. greatly
regret that the House would not
accept the Senate's provisions to prior-
itize eligibility for both inpatient and
outpatient care. In my view, such an
approach clearly would have provided
service-connected and impoverished
veterans with the highest priority for
care.

Mr. President, In Initiating a copay-
ment for veterans who have been de-
termined able to contribute a modest
amount to the cost of their care, the
conferees have taken a major step In
redefining the parameters of VA care
for certain non-service-connected vet-
erans. It Is important to remember
that this country.owes a great debt to
veterans who served and sacrificed for
their country. This legislation ensures
care for veterans with service-connect-
ed disabilities and Impoverished veter-
ans. However, we also have to remem-
ber that resources are not unlimited
and we face enor.nous deficits. The
recent enactment of the so-called
Gramm/Rudman balanced budget
amendment certainly emphasizes the
fact that the Congress and the coun-
try recognize the need to control
spending and have taken an important
step toward that end. I believe that
this legislation responsibly meets the
level of savings required of both the
Senate and House Veterans' Affairs
Committees.

The Administration's original pro-
posal for a means test contained-an

$11,400 income cut-off for a single vet-
eran and required a strict spend down
of Income by veterans above this
threshold prior to becoming eligible
for medical care. That approach was
rejected by both the House and the
Senate. Instead, we have income
thresholds which are more realistic in
terms of family income standards, and
incorporated provisions which permit
veterans with incomes over that
threshold to use the VA if facilities
and resources are available based on
an agreement to contribute toward
their care. The income threshold
agreed to by the conferees combines
both the Senate's across-the-board
$25,000 threshold and the House's ap-
proach of having different thresholds
for single and married veterans. These
thresholds are clearly spelled out in
the statement of managers accompa-
nying the conference agreement.

Mr. President, under the conference
agreement, a veteran being furnished
hospital care and who is deemed not
unable to defray the expense of care,
would be required to pay the Medicare
deductible, currently $492, for the first
90 days, and half of that deductible
for each succeeding additional 90 days
of care, within a 12-month period. The
same deductible would apply for veter-
ans who are furnished VA nursing
home care. The conference agreement
does provide; however, that if the vet-
eran had been transferred from a VA
hospital to a nursing home, the veter-
an's initial $492 payment would apply
for the nursing care until the expira-
tion of the 90-day period. For outpa-
tient and home-health care, veterans
deemed able to pay would contribute a
per visit payment of 20 percent of the
VA average daily rate not to exceed
the medicare deductible for each 90-
day period. All of the inpatient pay-
ments during each 90-day period
would count toward the outpatient
cap.

The adoption of income eligibility
criteria is not only a reflection of the
budgetary constraints facing the Con-
gress, but also a commitment to con-
tinue to care for hlie nine categories ,f
veterans defined by this legislation
and an endorsement of the continu-
ation of a comprehensive Va health-
care system by allowing non-service-
connected veterans with higher in-
comes to continue to have access to
.the VA system in return for a small
partial payment.

TRIRD PARTY RIMBURSEMENT

Mr. President, H.R. 3281 contains a
provision, which for the first time,
would achieve parity between the VA
and private health care providers. This
legislation would authorize prospec-
tively reimbursement to the Federal
Government under health-insurance
contracts for the reasonable costs of
health care and services furnished by
the VA to non-service-connected veter-
ans who have health insurance. Most
health insurance plans and contracts
contain exclusionary clauses which
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bar reimbursement to the UniW SERVICZ-CONNXr"D DISABILITY COMPESATION s subited In order to satisfy the

reotn i eurmn orapandS submitted in order to satiSfy theStates for care provided by the VA. COLA a reporting requirement for a planned
Recoveries under this provision are not Mr. President, the compromise would VA organizational transfer of certain auto-
Intended in any way to reduce the provide a 3.1-percent COLA to our Ns- mated data processing (ADP) functions as
annual appropriation for the VA tion's service-connectpd disabled veter- dsCXibed below.
health care system as all recoveries ars and their dependents and survi- As you are aware, in April 1985, the Veter.
will be deposited into the U.S. Tress- avors effective December 1, 1985. This ans Administration selected McManis Asso-~~~~ury. Both the Houe aneCOLA is the same an theSat proided clates, Inc., to prepare an implementationury. Both the House and the Senate COLAplan to modernize tie DVB benefits and
have agreed on the basic policy on this VA pension and Social Security recipt- sermices delivery systems This plan.was toissue and agree that a veteran who is ents, also effective December 1, 1985. be consistent with my policy statement
otherwise insured must be allowed to Due to the inability of the House and mandating the full moderization of the
use those insurance benefits for VA Senate to reach agreement on an orm- Agency's data proceistng .and communica-
care as well as for private care. nibus compensation and veterans' ben- tions systems so as to improve the quality of~~The provisios co in theefits bill before adjournment sine die, service provided to veterans and their faini-The provisions contained in the A- lies. The McManls study among otherthe House and Senate Veterans' At-Senate and House reconciliations bills fairs Committees have eed to in- things found that there was limited enad-fairs Committees have agreed to in-were very similar. The conference ude the compensation COLA n the user involvement in system design and de-elude the compensation COLA in theagreement incorporates the essence of Reconciliation bill in order not velopment. limited systems training, andReconclaon bill in order not to that there were inconsistent system utiliza-both the Senate and House provisions, delay any further the enactment of a tion management practices. Based on theseseveral of which I would like to high- COLA for service-connected veterans findings, I approved the McMans reconm-
light. ADMINISTRATIVE R.ORGACIZAXON mendatlors that DVB should have the au-

This provision would reculre the Ad- In April 1985, the VA Administrator thority, resources and responsibility for the
ministrator to prescribe regulations selected McManis Associates Inc. to systems development and greater operation-
which would govern the determination an for al oversight within overall agency standardsprepare an implementation p an ior and policy guidelines. Implementation ofof the reasonable cost of care or serv- the modernization of DVB informs-ices. tinmngeetsstm.Terra this recommendation requires the adminla-ie.tlon management systems. Their plan trative reorganization which is the subject

The regulations to be prescribed for was released on October 25, 1985, It of this letter.
determining the reasonable cost of suggested certain reforxns for the mod- We propose to reorganize in order to move
care or services shall also provide that enfization of the current benefits de, ADP program specialists closer to the DVB
the determination of "reasonable cost" livery system. Based on this report, program specialists, and give DVB a greater
may not exceed an amount equal to the Administrator has proposed a re- role in ADP decisions. By giving DVB con-
that which the third party would pay organization of certain automated trol of AD? resources, they will bL able to
for such care or services under prevail- data processing functions. In a letter better focus ADP expenditures on service
ing rates of payment to non-Federal to me, dated November 1, 1985 as delivery priorities. This reorganization will
facilities in the same geographic area chairman of the Senate Veterans' Af. involve 362 ODM&T full time equivalentemployees (FTEE). These organizationalas the VA facility in which the chre or fairs Committee, the Administrator transfers will occur at VA Central Office
services are furnished. has requested a waiver of the notice (VACO), and at the Austin, Texas; Hines II-

This provision would not, in any and wait period required by section linois; and PhIlladephia, Pennsylvania VA
way, restrict an eligible %eteran's 210(B)X2) of title 38, United States Data Processing Centers (DPC). The
access to VA health-care, nor would it Code. I believe giving those responasi- number of FLEE transferred as the result
require a veteran to pay any deducti- ble for VA benefit payments authority of 'this reorganization and the base 1986ble or copayment requ d under the over the data processing resources is a ODM&T TEE at each facility, are as fol-ble or copayment rquired uriclet thelowa VACO--81/441; Austin--?5/603;bterms of an insurance contract in first step in the reforms necessary to low&: VACO-81/4adh Austin-75OI 63;

traprove VA data processing. I ask Hines-146/406; and Phtladelphla-40/197.order to recieve care.I as The functions performed in the positionsunanimous consent that the letter be to be transferred are unique to the supportThe provision would also specify b rnfre p lu t h potThe provision would also Specify printed in the RgCORD. of DVB programs and, after this transfer tothat a veteran's failure to pay a de- There being no objection, the letter DVB. ODM&T will no longer perform these
ductible or copayment required under was ordered to be printed in the functions. These functions, and the stations
the terms of an Insurance contract RicoRD, as follows: at which they are performed, are as'follows
would not preclude thle Government Vr-rERAas ADMINIrRATIOIN OrMlC VACO-Benefits Automation Service. which
from recovering from the third party; or AMIXNsrsrTroR or VEmTRS designs all ADP pnrogramming for DVB, and
however, the amount of the recovery AFTAIRS, some administrative support personnel;
would be reduced by the amount(s) of W Vashington, DC, November 1, 1985. Austin DPC-Beneits Delivery System Di-
the deductible or copayment. This pro- Hon. Frank EL Murkowskl, vision which does programming for DVB in
vision would also authorize, subject to Chairman, Committee on Veterans' Affair the areas of loan guaranty,-the Beneficiarycertain restrictions, a third party to in U.S. Sentrle, Wahington, DC. Identification and Records Location Subsy*-certain restrictions, a third party to in- DEAR MR. CHsimisaN: The purpose of this ten (BIRLS), and debt collection (beginningspect medical records of a health-plan letter is to report a planned administrative in fiscal year 1986);, Hines DPC--System
beneficiary for whom recovery is rec.rganlzation within the Veterans Admin- Support Divisions, which handle program-
sought, in order to enable the third Intration (VA) involving the transfer of cer- wing f3r DVB benefits programs, such as
party to verify that the care or serv- taMin functions from the Office of Data Man. Compensation and Pension, Education, aid

clees were furnished and meet the crite- agement and Telecommunicatlon Vocational Rehabilitation, and which pre-a enerally applicable under the (ODM&T) to the Department of Veterans pare the computer tapes for the Depart-a generally applicable under the Benefits (DVD). ment of the Treasury to use in issuing bene-health-plan contract. As you are aware, under the Congressional fits checks; and Piladelphia DPC-Systemns
Finally, the VA would also be re- "report and wait" requirements of 38 U..C. Division, which does programming for VA

quired to submit to the Congress re- § 210(b)(2), a detailed plan and Justification applications. There will also be transferred,
ports on the implementation and re- must be submitted to the appropriate corn- at each of the above stations, the functions
sulrs of the amendments made under mittees of Congress for certain VA adminis- of that part of the systems verification andsotthi andns mproision. trative reorganizations involving a reduction testing element which performs systemst ~his provision,.~ during any fiscal year by 10 percent or more quality control for the programming done

The third-party reimbursement pro- in the number of full time equivalent em- by the benefits de lvery system staff at each
vision contained in the conference ployees (FREE) at a VA covered office or f&- of these stations.
agreement reflects certain recommen- cidty. The report must be made not later ·It is clear from the foregoing that this re-
dations made by private health Lnsur- than the date on which the President tub- organization is simply an organizational
ers, concerning the constitutionality of mits his budget for the next fiscal year. transfer of employees. These employees will
such a provision with respect to exist Thereafter, no action cari be taken to imple- not be relocated to other stations. The greatmect to exist- ent the reorganization until the first day majority of them will experience no changeIns insurance contracts, and the ade- of that fiscal year. Thereafter, no action can In their functions, personnel status, ilmmedl-quacy of cost-containment measures be taken to implement the reorganization ate supervision, or even in the location of
within the VA health-care system, until the first day of that fiscal year. This their workspaee. Accordingly, there will be
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little or no cost Impact as the result of this
reorganization.

We believe that this reorganization is ap-
propriate and advisable, and that It will
have the desired effect of improving and
making more efficient DVB benefits deliv-
ery systems by giving DVB direct control
over the resources used for its ADP support.
This reorganization has already been the
subject of DVB briefings with staff of the
House and Senate Veterans' Affairs Com-
mittees. Of course. we would be pleased to
provide any additional information which
you may desire concerning this reorganlza-
I ion.

I request your assistance In Introducing.
and supporting enactment of. a legislative
waiver of the 38 U.S.C. §210(bX2) waiting
period for this reorganization, so that these
improvements In our organizational struc-
ture can be made as soon as possible. Sug-
gested language for such a legislative waiver
is enclosed. Absent such a waiver, we must
wait until fiscal year 1987 to Implement this
reorganization.

I appreciate your support for our efforts
to improve benefits delivery for our Nation's
veterans.

Advice has been received from the Office
of Management and Budget that there is no
objection to the presentation of this letter
and legislative proposal from the standpoint
of the Administration's program.

Sincerely,
HARRY N. WALTERS.
Deputy Administrator.

SUGGESTED LANGUAGZ rOR WArVER OF THE
WArrImN PERIOD FOR DVB AUTOMATeD
DATA PROCESSING AnDarNISTRATTEv RsORGa-
NIZATION

Be it enacted by the Senate and House of
Representatites of the Urited States af
America in Congress assembled Notwith-
standing the waiting requirements of sec-
tion 210(b)(2) of title 38. United States
Code, the Administrator of Veterans Affairs
is authorized to immediately transfer to the
Department of Veterans Benefits the DVB-
related automated data processing delivery
sy\stems and related functions as follows: VA
Central Office. Washington, D.C.-Benefits
Automation Service, which designs all ADP
programming for DVB, and some adminis-
trative support personnel; Austin. Texas-
Benefits Delivery System Division. which
does programming for DVB in the areas of
loan guaranty, the Beneficiary Identifica-
tion and Records Location Subsystem, and
debt collection: Hines, Illnos--System Sup-
port Divisions, which handle programrnming
for DVB benefits programs, such as Com-
pelnsation and Pension, Education. anid Vo-
cational Rehabilitation, and prepare com-
puter taRps for benefits checks; and. Phtla-
dtlphia. Pennsylvania-System Division.

hichII does programming for VA applica-
tions. There will al"o be transferred, at each
of the above stations, the functions of that
part of the systems verification and testing
element which p-rforms systems quality
control for the programming done by the
be nefits delivery system staff at each of
lhese stations.

Mr. MURKOWSKI. Mr. President,
under current law the VA may not, in
any fiscal year. implement a reorgani-
zation involving a more than 10-per-
cent reduction in the number of full-
time equivalent employees at any VA
facility with more than 25 employees
unless the Administrator, not later
than the date on which the President
submits the budget for that year, pro-
vides "A report containing a detailed
plan and justification for the reorgani-

zation." The "notice and wait" provi-
slons of section 210(b)(2) of title 38
would delay the implementation of
the proposed reorganization until the
next fiscal year. This bill would pro-
vide a waiver of the notice and wait re-
quirement so that VA may proceed im-
mediately with the proposed reorgani-
zation.

I strongly believe that DVB does
have data processing problems which
require immediate attention. This
waiver would allow VA to reorganize
Immediately and to proceed with the
process of implementing needed re-
forms. The General-Accounting Office
[GAO] is studying VA's data processing
capabilities as well as the recommen-
dations of McManis Associates. GAO
has informally expressed concerns
about hardware and software procure-
ment plans recommended by the
McManis Study and the lack of com-
prehensive data processing planning
on the part of the VA. I endorse the
proposed reorganization in the belief
that It will establish a structure con-
ducive to refornm However, in doing so,
I strongly urge the VA Administrator,
Harry Walters, to work with the com-
mittee and the GAO to ensure that
data processing reforms are well
thought out and carefully planned. I
will be monitoring closely DVB's proc-
ess in improving its data processing
systems to meet the agency's and the
Congress' needs for timely and accu-
rate information in the most cost ef-
fective and efficient manner.

SAVINGS ESTIMAT

The Congressional Budget Office
has indicated that total savings from
the enactment of the income eligibil-
ity criteria third party reimbursement
and the 3.1-percent COLA will be in
excess of $1.26 billion over the next 3
years, which is more than $100 million
more than our mandated reconcilia-
tion savings. These savings have been
achieved without the reduction of any
program or service to our Nation's vet-
erans and will, in fact, serve as a model
of the commitment to the Nation to
continuing to provide needed health
care to eligible veterans.

CONCLUSION
In closing, I want to note once again

my thanks to my distinguished coun-
terpart on the House Veterans' Affairs
Committee, SoINY MONTGOMERY as
well as the ranking minority member
of this committee, ALAN CRANSTOq and.
JOHN PAUL HA xasciaDTr, the rank-
ing members of the Senate and House
Veterans' Affairs Committees. The
staffs have worked hard and very
closely to work through the small de-
tails as well as some rather large
policy differences on certain issues to
come up with a very fair and well bal-
anced compromise. I especially want to
thank Mack Fleming, chief counsel of
the House Veterans' Affairs Commit-
tee, his staff, Pat Ryan. Jack McDon-
nell, Viotor Raymond, Arnold Moon,
and Charles Peckarsky; as well as
Rufus Wilson, the minority chief
counsel of the House Veterans' Affairs
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Committee and Kingston Smith; Jon
Steinberg, Senator CRAMsroN's chief
counsel and his fine staff. Ed Scott.
Bill Brew, Babette Polzer, Nancy Bil-
lica, and Ingrid Post, who is one of the
most dedicated workers I know of In
the Senate. A special thanks to Bob
Cover, House legislative counsel, who
labored tirelessly to perfect the bill
language. Last, but certainly not least,
I want to thank my own fine staff
headed by Anthony Principi, chief
counsel, and including Cathy
McTighe, Cynthia Alpert, Llsa Moore,
Julie Susman, Judy Boertlein, Jody
Sanders and Kay Eckhardt. Mr. Presi-
dent, I urge the adoption of the con-
ference report and final passae of the
Omnibus Reconcillation Act of 1985.

Mr. President, I ask unanimous con-
sent that the statement of managers
of title XIXr be printed in the RzcoaD.

There being no objection, the state-
ment was ordered to be printed in the
RacoRD, as follows:

TITLE XIX-VETERANS' PROGRAMS
On October 24. 19f.5. the Hlouse passed

HR. 3500, the propoEed "Omnibus Budget
Reconciliation Act of 1985". Title X of the
bill included the provisions of H.R. 1538. or-
dered reported by the House Committee on
Veterans' Affairs on September 11, 1985. to
satisfy Its reconclliat'on instructions con-
tained In section 2 of the First Concurrent
Resolution on the Budget for Fiscal Year
1986 (S. Con. Res. 32).

On November 14, the Senate passed HR.
3128, the proposed "Deficit Reduction
Amendments of 1985", after striking out the
House-passed text and inserting in lieu
thereof the text of S. 1730. title XI of which
contained the legislation reported by the
Senate Committee on Veterans' Affairs to
satisfy Its reconciliation Instructions in sec-
tion 2 of the FY 1986 budget resolution.

On December 5. the House amended the
Senate-passed H.R. 3128 by inserting the
House-passed texts of HIR 13500 and HJR
3128, and requested a conference with the
Senate. Title X of H.R. 3500 as It originally
passed the House was redesignated as Title
X (sections 1951-1982) of Division A of the
House amendment to the Senate amend-
ment to HR. 3128.

The following material refers to the
Senate amendment to H.R. 3128 as the
"Senate bill", to the House amendment to
the Senate amendment as the "House bill",
and to title XIX of the Reconciliation Act
conference report as the "conference agree-
ment".

SusBnir A-HUaLrn CaRt
Both the House bill (section 1972) and the

Senate bill (sections 1131-07) would, as dis-
cussed below. amend chapter 17 of title 38..
United States Code, to revise existing eligt-
bllttles for health care furnished by the Vet-
erans' Administration, and to establish a
"health-care Income threshold" for pur-
poses of determinations of eligibility based
on "Inabllty to defray" the cost of needed
care.

The conference agreement (section 19011)
contains such provisions as discussed below.

HOSPl'rAL CARE

House bill
The House bll would amend the eligibility

requirements, set forth tn present section
610(a) of title 38, for veterans seeking VA
hospital care. The six categories of veterans
eligible for such health care under current
law would be revised and restated as nine
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separate categories, and the separate basis
of eligibility for non-service-connected vet-
erarns 65 years of age or older (without
regard to Income) contained in current law
would be eliminated.

Under the House bill, the Administrator
would be required to furnish hospital care
cetprmined by the Administrator to be nec-
essary to:

(1) any vcteran for a ser ;e-comneeted dis-
ability;

(2) a veteran discharged for a disability in-
curred or aggravated in line of duty:

(3) a veteran entitled to receive disability
compemnation;

(4) a veteran disabled as a result of VA
treatment or vocational rehabilitation;.

(5) certain Vietnam veterans exposed to
certain toxic substances and veterans ex-
posed to ionizing radiation from nuclear ex-
plosions:

(6) former prisoners of war:
(7) veterans of the Spanish American war,

Mexican border period, or World War I; and
(8) veterans who are unable to defray the

expenses of necessray care.
The current limitation on furnishing hos-

pital care "within the limits of Veterans'
Administration faclities" would no longer
be applicable to these eight categories of eU-
gible veterans.

A veteran would be eligible for necessary
mediral care under category (8) If the veter-
an's family's income in the 12 months pre-
ceding the application for care was not
greater than 3.34 times the maximum
annuial rate of VA pension payable to total-
ly disabled veterans (referred to,below as
the 'health-care income threshold"). In de-
terrmining the incomes of veterans for the
purpose of this category, the administrator
would be required to use the same methods
and criteria used to determine annual
income (including taking into account
family income) for the purposes of VA im-
proved penailon eligibility under chapter 15
of title 38. United States Code. The maxi-
mum Income level for health care would be
increased each year by the same percentage
inerease applicable to the maximum pension
rate. Thus, as of the time the House passed
t he bill. tlie "health care Income threshold"
would be 519,038 fur a veteran with no de-
pndents rnd 524,977 for a veteran with one
dependent, plus $3,233 for each additit'.al
d,'pendent. On December 1, 1985, the Vat
penslon Inrcome standard increased by 3.1
p.-renrt, by virtue of piesent scetion 3112/a)
of Iit:l 38, Unitecd Statcs Code, and refcr-
"irto to the consumer price index.
The ,touse Wll would establish, as a ninti.

,ategory of veterans eligible for hospital
(-"re, those seeking care for treatment of
non-service-connected d;sabilitlcs who do
not fall into one of the eight other catego-
ries Thus. this last category would consist
om these veterans whose Income and assets
exce(-d the health-care income eligibility
threshold. They would be required to make
an annnlal payment equal to the Medicare
deductible ($492 In 1986) in order to receive
needed care. Such care could be provided
only wuithln the limits of Veterans' Admin-
is:rat ion facilities."

The House bill would also provide that
nothing in these provisions would (1) re-
quire the Administrator to furnish hospital
care in a facility other than a VA facility or
to furnish care to a veteran to whom an-
other agency of a Federal. State, or local
government has a duty to provide care in an
institution of that government, or (2) re-
strict the Administrator's discretion to de-
ternine the appropriateness of furnishing
medical services, therapies, or programs
under chapter 17 of title 38 or in what
manner they will be furnished.

iGRESSIONAL RECORD - SENATE
Senate bill

The Senate bill would create three catego-
rie of eligibility for hospital care. Under
the first category, the Administrator would
be required to furnish hospital care deter.
mined to be reasonably necessary for serv-
ice-connected disabilities and for any dis-
ability of veterans who have service-con-
nected disabilities rated at 50 percent or
more. This care would be required to be fur-
nished through VA facilities or. to the
extent authorized, through non-VA facili-
ties except In the case of a veteran under in-
carceration as to whom the Administrator
could (1) decide not to furnish care In a VA
facility If to do so would not be feasible in
terms of the security ltat would be neces-
sary and (2) provide care under contract in a
non-VA facility to the extent authorized.

Under the second category, which would
remain essentially unchanged from current
law (except that the separate basis of eligi-
billty for veterans 05 years of age or older
would be eliminated), the Administrator
would be authorized, through VA facilities
or, to the extent authorized through non-
VA facilities, to furnish reasonably neces-
sary hospial care to veterans with service-
connected disabilities rated at less than 50
percent; veterans who, but for the receipt of
retired pay, would be entitled to disability
compensatlon; veterans who are eligible for
compensation for disbillties incurred as VA
patients or as participants in a VA vocation-
al rehabilitation program veterans who
were discharged from military service for
disabilities incurred or aggravated in the
line of duty, former prisoners of war; Viet-
nam veterans exposed to certain toxic sub-
stances and veterans exposed to lonizing ra-
dlation from nuclear explosions; Spanish
American War, Mexlcan border period, or
World War I veterans; and veterans unable
to defray the cost of necessary care

Under the third category, the Admlnistra-
tor would have the authority, through VA
facilities or, to the extent authorized,
through non-VA facilities, to furnish, to the
extent facilities and resources re otherwise
available, reasonably necessary hospital
care for the non-service-connected disability
,of a veteran not Included In categories one
or two, whose annual family Income for the
calendar year preceding the veteran's appll-
cation for care exceeds $25,000 and who
r u:es to make certain payments to the
United States in conneatlon with such care.
In determining the Incomes of %eterans for
the purpose of this category, the Adminls-
trator would be required to use the same
methods and criteria used to determine
annual income (Includlng taking nto ac-
count family income) for the purposes of
VA improved pension eligibillty. Further,
the Administrator would be given authority
to prescribe regulations defining the circum-
stances under which a non-service-connect-
ed veteran having an annual income or
estate above a certain level would be Ineligi-
ble for VA care

Conjerence aoreemwent
The conference agreement (section

19011(a)) generally follows the House provi-
sion. It would establish two groups of VA
health-care eligibilities. Under the first
group, the conference agreement would re-
quire the Administrator to furnish needed
hospital care through VA facilities, and au-
thorize the Administrator to furnish needed
hospital care in non-VA facilities as author-
ized, to the first eight categories from the
House bill except that the third category
from the House b!ll is subdivided into two
categories-veterans with service-connected
disabilities rated at 50 percent and above
and any other veterans who have service-
connected disabilities. The ninth category
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of veterans would consist of veterans who
are unable to defray the expenses of nece-.
sary care-those who are receiving chapter
15 VA improved pension or are eligible for
Medicaid or whose annual family Incomes
do not exceed the "Category A threshold"
($15,000 for veterans with no dependents
and $18,000 for veterans with one depend-
ent with an Increase of $1,000-approai-
mately equal to the amount of the VA pen-
sion) allowance ($999 as of December 1,
1985)-for each additional dependenti.
These amounts would be Increased on Janu-
ary 1 of each year (beginning January 1,
1987) by the same percentage by which VA
chapter 15 Improved pension benefits are In-
creased on the preceding December 1 (pur-
suant to section 3112 of title 38).

The conferees intend that, for the cego-
rties of veterans specified In section 610(a) 1)
of title 38 (as revised by this section)-those
to whom the Administrator is required to
furnish hospital care-the VA's sole obliga-
tion with respect to needed hospital care for
these veterans Is (1) If a veteran Is in mrme-
dlate need of hospitaliation, to furnish an
appropriate bed at the VA facility where
the veteran applies or, if none is available
there, to furnish a contract bed (a author-
ized under currentl law as recedified In new
section 603) or to arrange to admit the vet-
eran to the nearest VA medical center
(VAMC), or Department of Defense facility
with which the VA ha a shar;ng agree-
ment, with an available bed, or (2) If the
veteran needs non-immediate hospItlala-
tion. to (A) schedule the veteran for admia-
sion where the veteran applied, If the sched-
ule there permits, or (B) refer the veteran
for scheduling and admission to the nearest
VAMC, or DOD facility with which the VA
has a sharing agreement. with an available
bed and facilitate the veteran's admission
there. The VA, of course, as als noted
above, would also retain any existing discre-
tlonary authority to furnish healthcare to
these veterans

Also, if there are 2 or more veterans a-
plying for the sme bed at a particular facl-
ity on a non-emergent basi and one is seek-
ing care for a servle-connection disability
or has a 50-percent-or-raore service-connect-
ed disability, the conferees Intend that that
veteran should receive the bed. With resPect
to the remaining veteran, he or she, a
noted above. would be scheduled for the
next available bed at the VA facility where
the veteran applies or, if none is available
there, would be furnished a contract bed (as
authorized under current law as recodifted
In new section 60W) or arrangements would
be made (1) to admit the veteran to the
nearest VA medical center (VAMC), or De-
partment of Defense facility with which the
VA has a sharing agreement, with an avasl-
able bed, or (2) if the veteran needs non-rm-
mediate hospitalization. to (A) schedule the
veteran for admission where the veteran ap-
plied. If the schedule there permits, or (B)
refer the veteran for scheduling and admls-
alon to the nearest VAMC, or DOD facility
with which the VA has a sharing agree-
ment, with an available bed and facilitles
the veteran's admission there. The VA, of
course, as also noted above, would also
retain any existing authority to furnish
health-care to that veteran.

The conference agreement (section
19011(a)) would provide for a second eligibil
ity group as to which the Administrator
"may", through VA facilites and through
non-VA facilities as authorized furnish
needed hospital care to the extent that re-
sources and facilities are available, to non-
service-connected veterans with incomes
above $15,000 for those with no dependents
and $18,000 for those with one dependent,
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plus $1.000 for each additional dependent.
For those non-service-connected veterans
w ith incomes above the "Category B"
threshold ($20,000 for those with no de-
pendents and $25,000 for those with one de-
pendent, plus $1,000 for each additonal de-
pendent), the Administrator "may".
through VA facilities and through non-VA
facilities as authorized, and to the extent
that resources and fallitiles are otherwise
available, furnish needed hospital care if
the veteran agrees to make certain pay-
ments to the VA in connection with that
care. Each of these amounts would be in-
creased on January 1 of each year (begin-
ning January 1. 1987) in accordance with
the VA pension-COLA increase percentage.

The conference agreement further in-
cludes a provision specifying that, nothing In
section 610 of title 38, relating to eligibllty
for hospital and nursing home care (as re-
vised by the conference agreement), re-
qcuires the VA to furnish care to a veteran to
ahora another government entity has a
legal duty to provide care in a government
institution-for example, this would apply
to an Incarcerated veteran.

With respect to the revisions in hospitcl-
care eligibllty, the conferees intend that
care be furnished to service-connected dis-
nolted veterans. low-income veterans, and, to
the extent resources are available, other eli-
gible veterans.

The conferces note with approval the
slatements made by the Chairman and
ianiking Minority Member of the Senate
Committee on Veterans' Affairs during the
debate on the Senate bill (pages S. 15467
,nrd S. 15471, respectively, of the COGRrES-
SlONAL Rr'cRan for No' etmber 14) with-re-
'p(li to the effect of the use of the word

nay' In protldiug VA health-care eligibil-
it:.' in current laa and the revised eligibility
pimx:sionsi from the standpoint that the
tornm does not connote discretlon, on the
p'it of the Administration, to witihold
lond.l appropriated for the furnishing of
ctirc or, on the part of the VA, to withhold
needud care that the VA has the capacity to
pro ide. As indicated there, and the confer-
ees agree, the amount of care that the VA

prom des to eligible veterans necessarily de-
pends upon the level of funds appropriated
for t hat purpose.

IT he conferees further note that this legis-
lation aould not change current law or
practice regarding the beneficial travel pro-
gram.

The conferees recognize that in some
caises It may not be readily determined with
certalinty, at the time that the veteran first
applies for VA care during a calendar year,

to which eligibility category the veteran be-
longs. Thus, a here necessary to avoid delay-
ing medical attention beyond the point at
u lhiclt It may be needed, the conferees
irteind that Ltie VA make tentative eligibil-
uy'-(ategory determinations based on the
:ant'able evidence at the time, subject to
nimification \when a final determination

.,. by made.
Also, in light of the uncertainties that

rimy exist at the time of application and in
,.ewu of the fact that even determination
blased on apparently sufficient information
rwn:3 :teed to be changed on the basLs of new

x(. id;.,jce, the conferees expect the VA to re-
qcltre at least those veterans applying for
VA care for the first time during a calendar
year to sign an agreement to make the pay-
nments required by law If it Is ultimately de-
teimined, by reason of their income during

ili preceding calendar year and any other
matters relating to eligibility, that their ell-
,ibilty- is contingent upon their agreeing to

n:akC' such payments. Of course. the agree-
mlent snould also state what those payment
amounts are.

In a similar vetin, the conferees note that
veterans with annual Incomes above the ap-
plicable income threshold for payments
would generally be eligible for care or serv-
ices only upon the veterans (or someone au-
thorized to act for him or her) agreeing to
pay for those services before they are fur-
nished. However, the VA has full authority
under current section 611(b) to furnish hos-
pital care or medical services In emergency
cases and to charge appropriately for such
care, and the conferees stress that this
emergency authority would be applicable in
the case of a veteran in this category of eli-
gibility who is unable to execute such an
agreement prior to the commencement of
care. What, if any, payments the veteran
would ultimately be required to make
would, of course. depend on the eligibility
determination made after the fact.

The conferees expect that the form used
for the agreement to pay would clearly state
eligibility criteria as well'as potential liabil-
ity.

NURSING HO]M CARE
House bMUill

The House bill would provide that the VA-
"may within the limits of Veterans' Admin-
istratlon facilities" furnish nursing home
care to the nine categories of veterans eligl-
ble for hospital care (as discussed above)
tinder the House bill. Those veterans having
incomes above the applicable "health-care
income threshold" in the House bill could
be furnished nursing home care if they
agreed to make certain prescribed payments
in connection with their care.

Senate bill
The Senate bill would provide the Admin-

istrator, through VA facilities or through
non-VA facilitles as authorized, "shall" fur-
nish nursing home care determined to be
reasonably necessary for a service-connected
disability and "may" furnish nursing home
care determined to be reasonably necessary
for any veteran having hospital care eligibil-
ity under the Senate bill (as discussed
above). Those having Incomes above the ap-
plicable health-care income eligibility
threshold in the Senate bill could be fur-
nished nursing home care If they agreed to
make certain prescribed payments In con-
nection with their care.

Conf/erence agreement
The conference agreement (section

19011(a)) makes no change in VA nursing
home care eligibilitles in current law except
to provide that non-service-connected veter-
ans with incomes above the "Category B
threshold" would be eligible only upon
agreeing to make certain payments in con-
nection with their care.

DOSICILIARY CARE
House bill

The House bill contained no provision re-
garding eligibility for VA domiciliary care.

Senate bill
The Senate bill would authorize the Ad-

ministrator to furnish reasonably necessary
domiciliary care through VA facilities to
veterans who are determined by the Admin-
istrator to be incapacitated from earning a
living and to have no adequate means of
support.

Conference agreement
The conference agreement makes no

change In VA domicillary'care elltgbilities In
current law.

In leaving current law intact regarding
domiciliary-care eligibility. the conferees are
not expressing their satisfaction with the
status quo. Both Committees on Veterans'
Affalrs plan to hold hearings next year to
consider appropriate revisions to the elligi-

blllty for domiciliary care as provided by
section 61(0b)(2) of title 38.

oUTPATIErr TElAT'Mln' AND O HOME H'ALTR
SaRVICES

House bill
The House bill would require the Adminis-

trator to furnish outpatient treatment to
those veterans with outpatient treatr,,ent
eligibility under current law, but would also
specify that there is no requirement to fur-
nish services to those non-service-connected
disabled veterans with incomes that exceed
the applicable health-care Income eligibility
threshold discussed above (under the head-
ing "Hospital Care") unless they agree to
make payment In connection with such serv-
ices.

The. House bill would make no change in
eligibility for home health services except
to provide that the eligibility of a non-servo
ice-connected veteran whose Income exceeds
the health-care income eligibility threshold
would be contingent upon the %eteran's
agreement to make payment in connection
with such services.

Senate bfil
The Senate bill would amend current law

to require the Admlnistrator-"shall"
rather than "may" as in current law-to fur-
nish (directly or by contract) outpatient
treatment and home health services deter-
mined to be reasonably necessary to any
veteran for a service-connected disability
and for any disability of a veteran with a
service-connected disability rated at 50 per-
cent or more, except in the case of a veteran
under incarceration as to whom the Admin-
istrator could (1) decide not to furnish care
in a VA facility if to do so would not be fea-
sible In terms of the security that would be
necessary and (2) provide care under con-
tract in a non-VA facility to the extent au-
thorized. Otherwise, the Senate bill would
not modify current eligibilities for outpa-
tient treatment and (except to increase the
maximum amount that may be expended
for home structural alterations from $600 to
$2,500 for a veteran with a 50-percent-or-
more-service-connected disability) home
health services except to specify that non-
service-connected disabled veterans with in-
comes above the applicable health-care
income eligibility threshold would be eligi-
ble only upon agreeing to make payment in
connection with such treatment or services
and to the extent that resources and facili-
ties are otherwise available.

Conference agreement
The conference agreement (section

19011(b)) would make no Lhange In current
law eligibilities relating to outpatient treat-
ment or home health services (except with
:espect to the cap on home health structur-
al alterations payments, described above)
except to provide that non-service-connect-
ed veterans with Incomes above the Catego-
ry B threshold (discussed below under the
heading "INCOME THRESHOLDS") would
be eligible only upon agreeing to make pay-
ment in connection with such treatment or
services and to the extent that resources
and facilities are otherwise available.

AMOUNTr r PAYMErrs

Both the House and Senate bills contain
provisiLns to specify the amounts that vet-
erans with incomes above the Income
thresholds must agree to pay in order to be
eligible for VA health care.

House bIll
The House bill would establish payment

requirements as follows:
Hospital care or nursing home care, or

both: During any 12-month period, the
lesser of the cost of furnishing the care or
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the amount of the inpatient Medicare de.
ductible In effect at the beginning of the ap-
plicable 12-month period ($492 in 1986).

Outpatient treatment: For each visit
(except for outpatient services furnished to
complete treatment following hospitaliza-
tion), the amount equal to 20 percent of the
estimated average cost of an outpatient visit
to a VA facility during the fiscal year in
which the treatment is furnished.

During any 12-month period, a veteran
uould not be required to pay in total for
any mode of care or combination of modes
of care an amount greater than the amount
of t he inpatient Medicare deductible.

Senate bil
The Senate bill would establish payment

rtaquirements as follows:
Hospital care or nursing home care, or

both: For each 60 days of care during an
episode of care (a period beginning on the
first day of hospital or nursing home care
and ending at the close of the fimst period of
60 consecutive days thereafter during which
the veteran receives neither hospital nor
nursing home care), the lesser of the cost of
furnishing the care or the amount of the in--
patient Medicare deductible in effect when
the care is furnished.

Outpatient treatment: For each visit, the
amount equal to a percentage-the Percent-
age that Medicare generally does not pay
for such treatment (20 percent at present)-
of the estimated average cost of an outpa-
tient visit In a VA facility during the fiscal

(.ear in v hich the treatment is furnished.
Conference agreteieal

The conference agreement (section
19011(a)(2) and (b)(2)tF)) contains provi-
sions specifying. in the cases of veterans
v\ ho must agree to make payments in order
to he eligible for VA health care (those with
incomes above the Category B level), the
::mnounts that they must pay, as follows:

liospital care: During any 365-day period
(i) for tile first 90 days of care (or part
thereof), the lesser of the cost of furnishing
the care or the amount of the inpatient
Netdicare deductible In effect at the begin-
niiig of the 365-day period, and (2) for each
succeeding 90 days of care (or part thereof),
tlie lesser of the cost of furnishing the care
or one-half of the amount of that inpatient
Medicare deductible.

Nursing home care: During any 365-day
petriod, for each 90 days of care, the lesser of
tih- cost of furnishing the care or the
amount of the Inpatient Medicare deductl-
hie.

Outpatient treatment: For each outpa-
t ient or home health visit, the amount equal
to 20 percent of the estimated average cost
of an outpatient visit to a VA facility during
tI e fiscal year in which the treatment is
fhlrnished, but not to exceed during any 90-
day period the amount of the inpatient
Medicare deductible in effect at the begin-
n ing of t hat period.

Comblnation of hospital and nursing
home care. In the case of a veteran who
pazIsa tile inpatient-Medicare-deductible
amotnt in connection with VA-furnished
hrsl)ital or nursing home care and who,
bc.'or'e uising 90 days of the initial mode of
ca:re thospital or nursing home) within a
365-day period, is furnished the other mode
of care. tile veteran would not be required
I(o make any payment for the second mode
untllil either (1) the number of days of hospi-
tal and nursing home care combined exceed
90. or (2) the beginning of the next 365-day
petriod. whichever occurs first. If the veter-
an pays an amount equal to one-half of the
inpatient-Medicare-deductible amount In
connection with receiving hospital care (as
* hen the veteran Is receiving more than 90
dnays of hospital care In a 3G5-day period)
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and, before using 90 days of hospital care
within the applicable 385-day period. re-
ceives VA-furnlished nursing home care. the
veteran would be required to Pay one-half of
the deductible amount in connection with
the number of days of nursing home care
that. when added to the hospital days, do
not exceed 90 within that 365-day period.

Paxyments for combinations of outpatient
treatment and hospital and nursing home
care: A veteran would not be required to pay
an amount greater than the inpatient Medi-
care deductible in connection with any com-
bination of outpatient and inpatient care
furnished during any 90-day period.

The conferees stress that the legislation
makes no change in current eligibility for
contract hospital, nursing home, or outpa-
tlent care and the way that eligibillty is ap-
plied and intend the Amninlktrator to
ensure that expenditures for veterans eligi-
ble for care by virtue of agreeing to make
payment to the VA have the lowest priority
for the use of funds available for contract
care as well as the lowest priority for inpa-
tient, outpatient. and nursing home care
furnished through VA facilities.

Houtse bil
The House bill would repeal the provision.

section 612(1) of title 38, requiring the Ad-
ministrator to implement through regula-
tions the priorities specified in that section
for the furnishing of outpatient treatment.

Senate bll
The Senate bill would require the Admin-

istrator to prescribe regulations to ensure
the implementation of priorities specified in
the Senate bill in the furnishing of hospital
domicillary. and nursing home care and
medical services and would require the Ad-
ministrator to ensure that no guideline, reg-
ulation, or other VA issuance has the effect
of encouraging the furnishing of care or
services in any way Inconsistent with such
priorities to a veteran whose eligibility is
based on agreement to make payments

Conference agreement
The conference agreement does not con-

tain any such provisions related to priorities
except a provision (in secton 19011 (b) (i)
.adding veterans in receipt of VA improved
pension under chapter 15 of title 38, as a
new, sixth priority for outpatient care
under present section 612(1).

rICOM: TrESHOLDS
House bin

The House bill would amend section 622
of title 38, relating to evidence of veteran's
'"inability to defray the cost of necessary ex-
penses" in connection with establishing eli-
gibility for VA health care, so as to provide
that (in additon to veterans in receipt of
any VA pension benefits or eligible for Med-
icaid) a veteran shall generally be presumed
to be "unable to defray" the cost of'care II
the veteran's family Income for the 12-
month period preceding the veteran's appli-
cation for care was equal to or less than 3.34
times the maximum annual rate of im-
proved pension payable to totally disabled
veterans under chapter 15 of title 38 (as in-
creased annually pursuant to section 3112 of
title 38). Thus, this Income threshold
amount at the time the House bill was
passed was $19,068 for veterans with no de-
pendents and $24,977 for veterans with one
dependent, plus $3.233 for each additional
dependent In determining a veteran's
annual family income, the Administrator
would consider the same Items and sources
of income and would allow the same exclu-
sions as are considered and allowed under
the improved pension program
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Senate blU

The Senate bfil would amend sctlon 622
to provide generally that (in addition to vet-
erans in receipt of any VA pension benefits
or eligible for.Medicaid) a veteran shall be
determined to be "unable to defray" the
co0t of care if, durlng the cal ir year pre-
ceding the date of the veteran's appileatim'
for care, the veteran's family income is not
greater than $25.000 and would provide for
that amount to be increased by the same
percentage and at the same time a each
cost-of-living adjustment is made in chapter
15 VA improved pension benefits pursuant
to section 3112 of title 38. In determining a
veteran's anntal family income, the Admin-
istrator would be required to constder the
same Items and sources of income and to
allow the same exclusions as are considered
and allowed under the Improved pension
program.

The Senate bill would also provide the Ad-
ministrator with dicretionary authority, in
order to avoid hardship, to increase the
above-mentioned income level for a speci-
flied geographic areL

Cos4fenee agreemn
The conference agreement (section

19011(c)) would amend present section 622
to provide generally that a veteran shall be
determined to be unable to defray the nec-
essary expenses of hospital care if the veter-
an receives VA improved pension or Is eligi-
ble for Medicai'd or if. during the calendar
year immediately preceding the veteran's
application for care, the veteran's family
income is not greater than $15,000 for a vet-
eran with no dependents or $16,000 for a
veteran with one dependent, plus U1,000 for
each additional dependent

A veteran would be considered not unable
to defray the necessary expenses of care and
thus liable for making certain payments for
care (discussed above under the heading,
"AMOUNIT OF PAYME1IT) if the veter-
an's family Income exceeds the Category B
threshold-is greater than $20,000 for a vet-
eran with no dependents or greater than
$25,000 for a veteran with one dependent,
plus $1,000 for each additional dependent.
lach of the above amourts would be in-
creased on January 1 of each year (begin-
ning January 1, 1987) by the percentage
that chapter 13 VA improved pension bene-
fits are increased, pursuant to section
3112(a) of title 38, effective the preceding
December 1.

In determining a veteran's annual income,
the Administrator would be required to con-
sider the same items and sources of income
and to allow the same exclusions as are con-
sidered and allowed under the chapter 15
VA improved pension program,

CONSIDzRATlo 0r ASSETS fr DmETRMIfo
-LIGOIBrlTY

House bill
The House bill would provide that the Ad-

ministrator maY refuse to determine that
the veteran is unable to deIray neceary
medical expenseu if the veteran or the veter-
an's Immediate family has ufficlent assets
so that. under all the circumstancea. it is
reasonable that some part of those assets be
consumed for the veteran's maintenance,

Senate bil
The Senate bill would provide that the

Administrator shall not determine that a
veteran is "unable to defra " the cost of
care if the veteran or the veteran's Immedi-
ate family has asuficent aets so that,
under all the Circumstance, the Adminis-
trator finds it unreonabe tc mrme that
determination In determning the amount
of assets, the Administrator would be re-
qulred to consider the -ame Items as the Ad-
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ministrator considers in determining the
amount of assets for purposes of the chap-
tcr 15 Improved pension program.

Conference agreement
The conference agreement (section

1901 (c)) follows the House bill. In deter-
mining a veteran's assets for this purpose.
the Administrator would be required to con-
sider the same Items as the Administl..tor
considers in determining the amount of
a;sets for purposes of the chapter 15 VA Im-
proved pension program.
CERTAIN ADJUSTMErTS OF INCOME ELIGIBILITY

DEmIaMINATIONS

The conference agreement (revised sec-
tion 622(b) of title 38) would enable the Ad-
ministrator to adjust a veteran's .income
threshold status where necessary In oroer to
avoid hardship to the veteran in certain
cas -s in which the veteran's income has
dropped off substantially from the preced-
11g calendar year amount.

REPoRTs
Roth the Senate bill (section 1108) and

tile House bill (section 1975) would require
the Administrator of Veterans' Affairs to
submit to the Committees on Veterans' Af-
lairs of the Senate and the House of Repre-
sentatives reports relating to the furnishing
of health care to veterans after the enact-
.lLent of this Act.

The conference agreement (section
190)11(c)) would blend the Senate and House
reporting requirements, with three annual
r: p )rts due by February 1 of 1987. 1988. and
1989. and require the Adminllstrator to in-
elude in the reports information regarding
*l. numbers and charactcristics of, and
hf a-:h care furnished to, veterans (and
amounts of payments by them where appro-
priane) who are eligible for VA eare by
r, L.on of any of the proposed new income
trc.-shold criteria, and the numbers of a.nd
t -alh.h tare furnished to veterans In each of
Itm otlhr (antegories of eligibility. with

nkdowns. In the case of such veterans
. i;h service-connected disabilities. for each
r rclnt lie disability rating.
1lrliNICAL REVISION OF AUTHORITY TO CON-

'1: ,L.-r FOR IIOSPITAL CARE AND MEDICAL SERV-

The Senate but not the House bill (1)
v.Juld delete section 601(4}(C) of title 38,
. hic4h includes within the definition of

V, erans' Administration facilities"-and
I ltu, in conjunction with provisions In sec-
inmr 610 and 612. authorizes the VA to con-
try?,t for hospital care or medical services
,vi'h--private facilities in certain casts when
v x facilities are not capable for furnishing
'unoinical care berauise of geogrniphikal In-

:t. .cibIlity or of furnishing the care of
,- rvicos required, and (2) replace that provl-
*.. n wit w a new section 603. which would re-
at,.!:fy current law under sectlon 601(4)C),

no' purposes of clarity. without malking any
.. ior-i ttive change.

Thle conference agreement (section 19012)
f ilows the Senate proxision.
I'FCO\ KIY BY THE UNITED STATE. OF Ti.Z CosT

oF CERTAIN HEALTH CARE AND SERVICES

Brh the Snate bill (sctioll 1;11) and
the llouse bill (section 1973) would amend
preheunt, setlon 629 of title 33, United States
('odc--relating to the United Statos' author-
t'y to recover under workers' compensation
!l's or plans, from automobile accident rep-
:aatlon (auto no-fault) Insurers, and from
r:int-victim compensation progranms the

r, a:onable costs of VA-furnished non-serv-
'i .-connected health care to the e:tent that
tl Insurer or program would be liable to a
*.on-Federal provider-so as (1) to add au-

t!lor'ty for the United States to recover
'ram a third party under a health-plan con-

tract (a defined term that Includes, for ex-
ample, health-insurance policies) the rea-
sonable costs of VA care furnished to a vet-
eran who does not have a service-connected
disability and is entitled to care or relm-
bursement for care from the Irnsurer; (2) to
require the Administrator to prescribe regu-
lations to govern determinations of the rea-
sonable cost of care or services; (3) expressly
to authorize the Administrator to compro-
mise, settle, or waive claims of the United
States under section 629; (4) specify that
money collected under section 629 shall be
deposited in the Treasury; and (5) to pro-
vide for the changes In existing law made by
amendments to secUon 629 to apply pro-
spectively, that is, only with respect to care
furnished after the date of enactment and
only with respect to health-plan contracts
that are entered into, renewed, or modified
after the date of enactment.

The conference agreement (section 19013)
contains these provisions.

The conferees note that, In revising the
wording of existing provisions of section 629
pertaining to recovery under workers' com-
pensation laws or plans, from automobile
accident reparation Insurers, and from
crlme-victim compensation programs, the
conferees do not intend to make any sub-
stantive revisions in current law or in its ap-
pllcation or to overrule any judicial inter-
pretations of these provisions.

The Senate bill, but not the House bill,
would delete from section 629(b) provisions
specifying that the amount that the United
States may recover under that section may
not exceed the lesser of (1) the reasonable
cost of the care Involved as determined by
the Administrator, or (2) the maximum
amount specified by applicable State or
local law or by any relevant contractural
provision.

The conference agreement (revilsed sec-
tion 629(a)(1) of title 38) follows the Senate
provision.

The conferees agree that, In light of the
provislons in section 629(a) providing for re-
co:rry by the United States of the reasorta-
ble cost of the VA-furnished care "to the
extent" that the veteran (or the provider of
the care) would be eligible for payment for
the care had it been furnished by a non-
Federal provider, the provisions being delet-
ed are surplusage.

The Senate bill, but not the House bill,
would specify, in the case of a health-plan
contract containing the requirement for
payment of a deductible or copayment by
the veteran, (1) that the veteran's not
having paid the deductible or copayment
with respect to VA-furnished care does not
preclude recovery under section 629, (2)
that the amount that the United States
may recover under section 629 shall be re-
duced by the appropriate deductible or co-
payment amount, or both, and (3) that a
veteran eligible for VA care shall not be re-
quired by reason of section 629 to make any
copayment or deductible payments in order
to receive such care.

The conference agreement (revised sec-
tlon 629(a)(3)) contains these provisions.

The Senate bill, but not the House bill,
would (1) require the Administrator, before
prescribing the regulations for determining
the reasonable co;t of care or services (dis-
cuas<c above), to consult with the Comptrol-
ler General of the United States; (2) require
the Comptroller Genersa, within 45 days
after the regulations (or any amendment to
them) are prescribed, to submit to the Com-
mittees on Veterans' Affairs of the Senate
and the House of Representatives the
Comrntrollcr General's comments on and
recommendations regarding such regula-
t!ols (or amendments); and (3)'require that
the regulations provide that Ih no event

may such reasonable cost exceed an amount
equal to what the third party would pay for
the care or services under the prevailing
rates applicable under its contracts with
non-Federal facilities In the geographic area
in which the VA facility that provided the
care or services is located.

The conference agreement (revised see-
tion 629(cX2)) follows the Senate amend-
ment.

The House bill but not the Senate bill,
would provide the Administrator with ex-
press authority to enter into agreements
with health-plan contractors for the pur-
pose of determining reasonable costs.

The conference agreement does not con-
tain this provision.

The conferees note that the Administra-
tor is already authorized by section 213 of
title 38, relating to the Administrator's au-
thority to enter into contracts for necessary
services, to enter into such agreements.

Both the Senate and the House bills
would require that the medical records of a
health-plan beneficiary for the cost of
whose care recovery is sought be made avail-
able for the purpose of enabling the third
party to verify that the care for which re-
covery is sought was furnished. The Senate
bill, but not the House bill, would also pro-
vide that the records shall be made avail-
able under such conditions to protect their
confidentiality as the Administrator shall
prescribe in regulations and that the
records may also be made available to
permit the third party to verify that the
provision of the care involved meets criteria
generally applicable under the health-plan
contract.

The conference agreement (revised sec-
tion 629(h)) follows the Senate bill.

The Senate bill, but not the House bil,
would require the Administrator to submit
to the Committees on Veterans' Affairs a 6-
month report and annual reports on The
process for and results of the implementa-
tion of the amendments to section 629.

The conference agreement would require
two such reports, one due not later than 6
months after the date of enactment and the
other, to provide information through at
least the end of fiscal year 1987, due not
later than February 1, 1988.
MDICARB PROVIDERS' ACCEFrANCE OF VCrER-

ANS' ADMINISTRATION BMCUCIARIlS AT mED-
ICARE "TES

The House bill (section 1974). but not the
Senate bill, would amend chapter 17 of title
38, United States Code relating to VA
health care, to insert a new section 625 to
require non-Federal providers of hospital
services under the Medicare program to
accept VA beneficiaries on a basis similar to
that on which they accept Medicare benefi-
ciaries; to require those providers to accept
VA payments made in accordance with VA
regulations as payment in full; to authorize
the Administrator to resort violations of
these requirements to the Secretary of
Health and Human Services; and to author-
ize the Secretary to terminate a provider's
participation in the Medicare program on
the basis of such violations.

The conference agreement does not con-
taIn this provision.
SUBnTLz B-ComPEsrAnoN lRATE INCREASES

DisAsswIrr CoriysAIroRN
House btU

The House bill (sections 1962 through
1964) would amend chapter 11 of title Z3,
United States Code, relating to compensa-
tion for service-connected disability, to in-
crease by 3.7 percent, effective December 1,
1985, the basic rates of service-connected
disabflity compensation for veterans, the
rates payable for certain severe dlsa0ilities,
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the dependents' allowances payable to vet-
eraus rated 30 percent or more disabled, and
the annual clothing allowance for certain
disabled veterans

Senate bill
Th le Senate bill (section 1121) would limit

the fiscal year 1986 disability compensation
COLA to a maximum of 3.7 percent-the
same percentage that the Congressional
Budget Office projected for the fiscal year
1986 Social Securlty/VA pension cost-of-
living adjustment at the time the Senate
Veterans' Affairs Committee reported its
reconelliation recot-unendations to the
Se;nate Budget Committee. Thereafter, on
December 2. 1985. the Senate passed S. 1887
providing (In sections 101 through 103) for a
3.1-percent Increase. the same percentage as
the aclual percentage Increase for the
Soeial Security/VA pension cost-of-living
adjustments, effective December 1. 1985.

CorJerence agreement
The conference agreement (sections 19031

through 19033) would Increase these rates
and allowances, effectirve December 1. 1985.
by 3.1 percent.

DE'PKNIENCY AND INDENIrrITY COMPENSATION

Hotvsc bill
The House bill (sections 1965 through

167 would amend chapter 13 of title 38, re-
nlting to dependency and indemnity com-

pensation (DIC) for service-connected
deails, to increase by 3.7 percent, effective
D)ecember 1. 1985, rates of DIC payable to
the surviving spouses and children of veter-
anIs u hose deaths were service connected.

Senate bill
The Senate bill (section 1121) would limit

tile fiscal year 1986 DIC Increases to a maxi-
mum of 3.7 percent-the same percentage
I atnl the Congressional Budget Office pro-
Itjcted for the fiscal year 1986 Social Securl-
t.'VA pension cost-of-living adjustment at
(tw tilne the Senate Veterans' Affairs Com-
mnitt l-( reported its recommendations to the
S:nate Budget Committee. S. 1887 as passed
by the Senate provided for a 3.1-percent
CO( .A.

Conference agreemrnt
The conference agreement (sections 19034

Itrough 19026) would amend chapter 13 to
increas.- these rates. effective December 1,
1985, b} 3.1 percent.

SUBTITLE C--IISCELLANEOUs PROVISIONS
?;PIlEIIOLOGICAL STUDY OF FEMALE VIETNAM

vZrERAaNS

The House bill (section 1982). but not the
Strnate bill. would require the Administrator
to provide for the conduct of an epidemlo-
logical study of any long-term adverse
gNender-specific health effects in female
Vietnam veterans that may. result from
their exposure to Agent Orange or to other
phenoxy herbicides and would authorize the
Administrator to expand the scope of the
study to evaluate any long-term adverse
gender-specific health effects In females re-
sulting from other aspects of service in Vlet-
nam. However. the Senate. on December 2.
1985. passed a similar provision in S. 1887.
the "Veterans' Compensation and Benefits
Improvements Act of 1985", (section 507).
that would, unless determined not to be scl-
enltifically feasible, require the Administra-
tor to provide for the conduct of a female
Vietnam veterans health-experience study
and pernmit Investigation of any long-term
ndverse health effects which may have re-
,ultted from traumatic experiences. exposure
to phltiuoxy herbicides (including Agent
Orange), or other experience or exposure.

The conference agreement (section 19021).
follows the Senate provision.

NGRESSIONAL RECORD - SETE
ADVISORY COMMIlTTE ON NATIV]-AIMEICAN

VETEgRANS

The House bill (section 1981). but not the
Senate bill would provide for the establish-
ment of a VA Advisory Committee on Amer-
ican-lndian Veterans to examine and evalu-
ate VA programs and activities with respect
to the needs of Amrerican-Indian veterans
and to transmit reports on its examinations
and evaluations to the Administrator of Vet-
erans' Affairs for subsequent transmittal to
the Congress. However, on December 2.
1985, the Senate passed a comparable provi-
sion in S. 1887. the "Veterans' Compensa-
tion and Benefits Improvements Act of
1985" (section 505), which would provide for
the establishment of a VA Advisory Com-
mittee on Native American Veterans (in-
eluding Alaska Natives).

The conference agreement (section 19022)
contains such a provision, blending together
aspects of the two provisions, naming the
Advisory Committee the "Advisory Commit-
tee on Native-American Veterans" and
specifying that representatives of American
Indians and of other Native Americans each
would serve on the Committee.
warvEn or AITINrrr mOD roa mo A nmIsra-

TrVE IrLORGANIZATION OF C!RTAIN VERANS'
ADMINISTRATION AUTONATD DATA PROCESS-
]NO ACTITVITIE5

The conference agreement (section 19023)
also contains a pro-vsion that would waive
the waiting period prescribed by section
210(bX2) of title 38-which provides in
part, that the VA may not in any fiscal year
implement certain administrative reorgani-
zations unless the Administrator, not later
than the date on which the President sub-
milts the budget for that year, submits a
report containing a detailed plan and Juttf I-
cation for the reorganization-with respect
to a reorganization. described in letters
dated November 1, 1985. that were submit-
ted to the chairman and ranking minority
members of the Committees, involving the
transfer of certain functions from the VA's
Office of Data Management and Telecom-
munications to the VA's Department of Vet-
ermns Benefits and requesting a waiver of
that waiting period.

The conferees have determined that the
information contained in the November 1
letters, together with other information
subsequently provided to the Committees
constitutes a sufficiently detailed plan and
justification (as that term is proposed to be
defLned by section 501 of S. 1887, as passed
by the Senate on December 2. 1985) for this
proposed reorganization and that the reor-
ganization will serve to improve the oper-
atlons of the VA's service and benefits deliv-
ery systenm Since, under the provisions of
section 210(b)(2). the reorganization would
not be permitted to be implemented prior to
the beginning of fiscal year 1987. the con-
ference agreement would waive the required
waiting period in order to permit the Ad-
ministrator to implement this reorgatzas-
tion prior to October 1. 1986.

In agreeing that this statutory waiver be
granted, the conferees intend that the Ad-
ministrator. as part of implementing the re-
organization. develop and implement plans
for better coordination and integration be-
tween the Department of Medicine and Sur-
gery and the Department of Veterans' Bene-
fits in automated data proceslng modern-
Lzation. and are not necessarily expressing
agreement with the recommendations of the
October 25, 1985. report of McManlsr Aroci-
ates. The conferees believe that the Admin-
istrator should proceed cautiously in adopt-
ing recommendations from that report (par-
ticularly those relating to procurement). In
that regard, the conferees recommend that
tile Administrator take full comiznce of
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the review being conducted by the Oeneral
Accounting Office, pursuant to a request
from the Chairman of the House Veterans'a
Affairs Committee and the Raning Minori-
ty Member of the Senate Veterans' Alfair
Committee, pertaining to certain aspects of
the report.

RATIFICATION OF cIRTAIN TEMPOu RAR .-
EXPIUED AUTHO]RITIES

VITRIIANS' ADYIIIISTRATION R]GIOAL om1C
IN THE PHILIPtUM

The compromise agreement (section
19024(a)) contains a provision raifying any
action taken by the Administrator during
the period beginning on November 1f 1985,
and ending on December 3. 1985. in connec-
tion with the exercise of the Adminiatra-
tor's authority under section 230(b) of title
38, relating to the establishment of a region-
al office In the Republic of the Philippines.
This authority to operate such an office ex-
plred on October 31. 1985, but was extended
for three additional years by section 402 of
Public Law 99-16&
Caacr ATCAutAOrHoBTY IN aUmo RICO

AND THE VIRIN SLADS

The compromlse ageement (section
19024(b)) also contains a provisiom ratifynlg
any action taken by the Administrator of
Veterans's Affairs in connection with enter-
Ing Into any contract to provide, during the
period beginning on November', 1985, and
ending on December 3, 1SM, care described
in subclause (v) of section 601(4XC) of title
38, United tW Code, relating to the Ad-
minhtrator aulthority to provide holitad
care and medical services In certain noamn-
tiguou "States". (tdefined in present section
101(20) to include United States Territories
and possessions and the Commonwealth of
Puerto Rico). Including any waiver made by
the Administrator of the applicability to the
Commonwealth of Puerto Rico or the
Virgin Islands of the restrictions described
in that subclause for that period. This au-
thority to provide such care and Wrves
also expired on October 31, 1965, but was
made permanent In the case of the Virgin
Islands. and was extended (with certain lim-
itations) for an additional three years In the
case of Puerto Rico, by section 102 of Public
Law 99-166, enacted on December 3. 1985.

ALCOHOL ANtD DRUG TREATUmX AND
RHABIZTrATION COnTIACT PROSGR

The compromise agreement (section
19024(e)) also contains a provision ratifying
any action taken by the Administrator of
Veterans' Affairs In connection with enter-
lng Into any contract to provide, during the
period beginning November 1, 1985, and
ending December 3, 1985, care described in
section 620A of title 38, relating to contracts
for certain care and treatment and rehabili-
tative services for eligible veterans suffering
from alcohol or drug dependence or abuse
disabilities. This authority to provide such
care and services also expired on October 21,
1985, but wa extended for an additional
three years by section 101 of Public Law 99-
166.
TrnxI --comar ON VETrrtra' ArrAs

Mr. CRANSTON. Mr. President, -as
the ranking minority member of the
Committee on Veterans' Affairs, I
would like to explain and dicuss the
provisions of title XIX of the pending
measure, which pertain to Veterans'
Administration programs, o as to pro-
vide background for my colleagues and
others with an Interest in the actions
of our committee and our counterpart
commlttee in the House to satisy our
reconciliation instructions as set forth
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in the First Concurrent Resolution on
the Budget for fiscal year 1986, Senate
Concurrent Resolution 32.

At the outset, I note the very diffi-
cult task that our two committees had
in developing this conference agree-
ment. We were working with very com-
plex subject matter, and the differ-
ences between the two Houses on some
Issues were great. However, by virtue
of long and hard negotiations between
conferees and the staffs of the two
committees, we were finally able to
reach a compromise which is reflected
in the provisions in title XIX of the
pending measure.

As with all compromises, the final
agreement of the conferees Is not com-
pletely satisfactory to either side, but
I believe that the Senate's positions
and concerns were fairly vindicated. I
thank my fellow Senate conferees, our
Committee Chairman [Mr. MuRmow-
SKI], and our former Chairman [Mr.
SIMPSON]. I congratulate our col-
leagues in the other body who served
as conferees, particularly Representa-
tive MONTGomERY, the House Commit-
tee Chairman, Representative HAM-
MzsscHmIDTr, the Committee's Ranking
Minority Member, and Representative
EDGAR, the Chairman of the Subcom-
mittre on Hospitals and Health Care,
for their steadfast dedication to the
House position.

Mr. President, at the time the recori-
ci;lation legislation was before the
Senate last month, I made a detailed
statement on the legislation our com-
mitltee developed to meet our reconcili-
ation Instructions. I refer my col-
leagues and others with an interest in
this background information to those
remarks which begin on page S15468
of the CONGRESSIONAL RrCORD of No-
vember 14. 1985.

SUMMARY OF TITLE XIX AND RECONCXLIOTION
SAVINGS

Mr. President, as I noted when the
reconciliation legislation was before
the Senate in November, our commit-
tee's proposed legislation-which was
included in title XI of the Senate rec-
onciliation bill, S. 1730-was composed
of three parts. one revising VA health-
care eligibility criteria, one authoriz-
ing the VA to recover from third-party
insurers for care provided to veterans
with health insurance and with no
service-connected disabilities, and the
last, placing a cap on the amount of
the fiscal year 1986 VA disability com-
pensation COLA. In the conference
agreement, subtitle A of the title XIX.
entitled "Health Care", contains provi-
.i!ons derived directly from the first

t,.vo parts, subtitle B, entitled "Com-
pensation Rate Ircrease," ccntains a
compensation COLA rate increase
below the cap we had set, and subtitle
C. entitled "Miscellaneous Provisions",
contains four additional provisions,
two of a technical nature and two de-
rived from provisions in the House-
passed reconciliation measure for
which the Senate had passed a coun-
terpart provision in another measure,
S. 1788.

Briefly, title XIX consists of the fol-
lowing elements:

Subtitle A would revise certain
health-care eligibility criteria and es-
tablish a requirement for certain non-
service-connected disabled veterans to
make modest payments for VA care,
and provide for recovery from health
insurers of certain reasonable costs of
VA-furnished care and services for vet-
erans with health insurance coverage
and with no service-connected disabil-
ities;

Subtitle B would provide, effective
December 1, 1985, for a 3.1-percent
cost-of-living increase for fiscal year
1986 in VA disability compensation
and DIC rates; and

Subtitle C would (1) require the VA
to provide for the conduct of a female
Vietnam veteran health-experience
study, (2) establish a VA Advisory
Committee on Native-American Veter-
ans, (3) waive a waiting period for an
administrative reorganization within
the VA, and (4) ratify certain tempo-
rarily-expired authorities.

More specifically, the three elements
which result in cost savings (two in
subtitle A and one in subtitle B) ful-
filling-indeed, as I have noted, ex-
ceeding substantially-our reconcilia-
tion instructions would provide as fol-
lows:

RVISION OF HrEALTH-CAR ELIGBUrTY
SUBTITLE A

First, would revise VA health-care
eligibility so as to direct-by using the
word "shall" in describing access to
VA care rather than the word "may"
as used In current law-that VA-fur-
nlshed hospital care be furnished to
specified categories of veterans:
namely, first, any veteran for a serv-
ice-connected disability; second, a vet-
eraLn with a service-connected disabil-
ity rated at 50 percent or more; third,
a veteran with a service-connected dis-
ability rated at less than 50 percent
(including a veteran discharged for a
disability Incurred or aggravated in
the line of duty or a veteran disabled
as a result of VA treatment or voca-
tional rehabilitation); fourth, a veter-
an who is a former prisoner of war,
fifth, Vietnam veterans exposed to cer-
tain toxic substances or veterans ex-
posed to radiation from nuclear deto-
nations; sixth, veterans of the Spanish
American War., Mexican Border
period, or World War I; and seventh a
veteran without a service-connected
disability who meets a new, first-level
income threshold, to be called the
"Category A Thresholi," by virtue of
having annual family income no great-
er than. $15,000 for a veteran with no
dependents, and $18,000 for a veteran
with one dependent, with adjustments
of $1,000 for additional dependents;
and would eliminate the existing eligi-
bility of non-service-connected veter-
ans over age 65 without regard to their
ability to defray the cost of their care.

Second, would generally maintain
the current law authorities to furnish
hospital care through contract or free-
basis arrangements with non-VA facill-

ties and nursing home and outpatient
care, either in VA or non-VA facilities
as authorized, to the extend of avail-
able resources and facilities, to veter-
ans in the categories mentioned above.

Third, would generally maintain cur-
rent law authorities to furnish hospi-
tal and other forms of care, to the
extent of available resources and fa-
cilities, to veterans who meet a new,
second level Income threshold, to be
called the "Category B Threshold," by
virtue of having annual family In-
comes no greater that $20,000 for a
veteran with no dependents, and
$25,000 for a veteran with one depend-
ent, with adjustments of $1,000 for ad-
ditional dependents, either in VA fa-
cilities or, as currently authorized in
certain circumstances, through non-
VA facilities at VA expense.

Fourth, would authorize the VA to
furnish, within otherwise available
space and resource capacity, care to
veterans without service-connected
disabilities and whose annual family
incomes exceed the category B thresh-
old who agree to make certain pay-
ments-approximating payments made
under Medicare-in connection with
their care.

The Congressional Budget Office es-
thnates that the provisions relating to
health-care eligibility criteria in this
subtitle would generate net reconcilia-
tion savings of $49 million in budget
authority [BA] and $46 million in out-
lays in fiscal year 1986, $93 million in
BA and $87 million in outlays in fiscal
year 1987, and $102 million in BA and
$95 million in outlays in fiscal 1988.

THIRD-FARtY RIgMBUVRSI T

Subtitle A would also authorize the
United States to coilect from third-
party insurers the reasonable cost of
care provided by the VA to non-serv-
ice-connected-disabled veterans to the
extent that the insurer would be liable
to pay for the care if it had been fur-
nished by a private facility. These pro-
visions would have the effect of invali-
dating the so-called "exclusionary
clauses" in health insurance contracts,
which currently preclude payment for
care furnished by Federal facilities,
and would make the VA eligible to re-
celve payment from a third party on
the same basis and to the same extent
that a non-VA health-care facility
would be eligible. The VA's right to re-
cover would, therefore, generally be
contingent upon the agency's compli-
ance with the terms and conditions of
the law, contract, or other arrange-
ment under which the veteran would
be eligible for payment by the third
party.

CBO estimates that these so-called
"third-party" provisions in subtitle A
would generate net BA and outlay sav-
ings of $203 million in fiscal year 1986,
$353 million fiscal year 1987, and $402
million in fiscal year 1988.

VA COMPENSATION COLA

Would provide, effective December
1, 1985, for a VA disability coinpensa-
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I on COLA of 3.1 percent in fiscal year
1986--the sanme percentage COLA that
"was provided in fiscal year 1986 for VA
pension and Social Security-as com-
pared to 4.1 percent, as assumed in the
C(BO baseline.

CBO estimates that the provisions in
subtitle B would produce savings of
$84 million in BA and $76 million in
outlays in fiscal year 1986, $102 mil-
lion in both BA and outlays in fiscal
Near 1987, and $104 million in both BA
and outlays in fiscal year 1988.

'rTTAL THREE-YEAR RECONCILIATION SAVINGS

Altogether, then, CBO estimates
that title XIX would produce savings
of $336 million in BA and $325 million
in outlays in fiscal year 1985, or $548
million in BA and $542 million in out-
I;ys in fiscal year 1987, and $608 mil-
lion in BA and $601 million in outlays
for fiscal year 1988, for total 3-year
sav ings of $1.492 billion In BA and
$1.468 billion in outlays. $342 million
in BA and $318 million in outlays In
excess of our reconciliation instruc-
tions to save $1.15 billion in BA and
outlays over those 3 years.

B CKGROUND

Mr. President, I wish to emphasize,
as I did during Senate debate on the
reconciliation legislation last month,
that I concur wholeheartedly that
lhere is an absolutely critical need to
restrain Federal spending so as to
make major reductions in the deficit.
Although I did not support the confer-
ence report on the budget resolution-
I voted for an alternative that would
have made a deeper cut in the deficit-
a majority of my colleagues in both
Houses did support the conference
report.

Under tile budget resolution that
the Congress adopted, our committee
and ouir counterpart committee in the
other body were mandated to act to
find ways to achieve a specified level
of savin!'s. It is essential, in under-
,tanding our two committees' actions,
to appreciate that if we had not met
our obligations in this regard, the
l3iidget Committees in our respective

bodies would have done so. I Aant to
stress that point to my colleagues and
to others with an interest in this legis-
lat ion.

In light of this background, I did my
best to work in a cooperative fashion
wvith the seven other members of our
two committees who served as confer-
(cs on this legislation. and I believe
Ithat we succeeded in developing legis-
lation that allows us to satisfy our rec-
onciliat ion instructions in an appropri-
ate fashion. In fact, as I have indicat-
ed a!rcady, the legislation that we
haxe developed would save $342 mil-
lion more in BA and $318 million more
iln outlays than the required amounts
over the next three fiscal years, and
$176 million in BA and $171 in outlays
more than in either version of the leg-
islation. Those added savings are due
to the lower than anticipated inflation
rate reflected in the Consumer Price
Index increase as calculated for pur-
poses of the Social Security cost-of-
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living adjustment [COLA) and applied
in this measure to the VA compensa-
tion COLA.

I want to stress, however, that this
compromise, as did the Senate meas-
ure, would achieve the mandated sav-
ings without requiring reductions in
VA programs.

Specifically, in fiscal year 1986, $227
million in BA and outlay savings
would come from added revenues to
the Federal Government-a net of
$203 million of which would be from
third-party health insurers and a net
of $24 million from small copayments
from non-service-connected veterans
with annual family incomes over the
$20,000/$25,000 category B threshold
in connection with their being fur-
nished VA care. In addition, the CBO
estimates that net savings of approxi-
mately $26 million in BA and $23 mil-
lion in outlays would be realized as a
result of non-service-connected veter-
ans with family incomes above this
Category B threshold choosing alter-
native sources for their health care.

The remainder of the fiscal year
1989 savings-$84 million in BA and
$76 million in outlays-would come
from providing a COLA of 3.1 percent
in fiscal year 1986, effective December
1, 1985, in the rates of VA disability
compensation paid to service-connect-
ed-disabled veterans and disability and
indemnity compensation (DIC) paid to
the survivors of those who have died
from service-connected causes. As I've
indicated already, that is the same
percentage increase as the Social Secu-
rity and VA pension COLA.

Thus, I believe that our two Com-
mittees have met our fiscal obligations
under the Budget Resolution while
continuing with our best efforts to
keep the VA-and particularly the VA
health-care system-strong and vital
so that it can continue to meet the
needs of those who answered our
country's call in its hours of need.

As I noted when the reconciliation
measure was before the Senate last
month, this Is unquestionably the
most important piece of veterans'
health-care legislation brought before
the Congress since at least 1973, and I
believe there is a need to touch on a
number of aspects of the legislation
incorporated in title XIX of the pend-
ing measure.
SCBTITLE A: ANTITLEMEITS AmD ELIGIBILITIUS

FOR HEALTH CARE FROM THE VTERANS' AD-
MINISTRATION

Mr. President, the greatest differ-
ences between the approaches of the
two Houses was in the area involving
eligibility for VA health care. In dis-
cussing the final compromise in this
area, I would like briefly to discuss the
two approaches, why I believed the
Senate's approach in this area was the
better course, and how the compro-
mise takes my concerns in this regard
Into account.

SENATE APPROACH

The Senate-passed provisions modi-
fied the eligibility status of two cate-
gories of veterans and established

some clear, consistent btatutory vot.,
Itlcs for VA hospital. outlkt~a, Mnd
nursing home care.

The first category of veterans affect-
ed by the Senate legislation consisted
of those veterans to whom we have
always owed the primary obligation-
veterans being treated for their serv-
ice-connected conditions and also
those veterans with service-connected
disabilities rated at 50 percent or more
disabling. Veterans in this latter cate-
gory have been given special recogni-
tion by the Congress since 1976 when
they were accorded eligibility for un-
limited outpatient care and were given
a top priority for receiving that care
ahead of all but veterans seeking care
for their service-connected disabilities.
These two groups of veterans would
have been given a comprehensive enti-
tlemerit to VA care, including both
hospital and outpatient care as well as,
in some Instances, contract services
where necessary.

Those veterans in this category
needing nursing home care for their
service-connected disabilities would.
also have been entitled to that care at
VA expense.

The second category of veterans di-
rectly affected by the Senate legisla-
tion would have been those non-serv-
ice-connected veterans age 65 and
older who had family incomes over
$25,000 in the preceding calendar year.
Veterans in this category would no
longer have been automatically eligi-
ble for VA care without reference to
their ability to pay for that care.
Rather, they as well as non-service-
connected veterans under the age of
65 with such family incomes, would
have still been eligible to receive VA
care but would have had to make a
modest payment to the VA for it. The
eligibility of this latter category of vet-
erans under the Senate legislation
would have been expressly conditioned
on there being space and resources
otherwise available for their care.

For veterans presently eligible for
VA care who were in neither of these
categories, eligibility for VA care
would have remained essentially un-
changed; the VA would have been au-
thorized to furnish them with such
care to the extent of available VA re-
sources and facilities. However, a new,
objective standard of eligibility based
on income for non-service-connected
veterans would have been established.

In connection with the veterans'
health care generally, the amount of
health care that can be furnished by
the VA is a function of the level of
funds appropriated for the purpose by
the Congress. All such funds must,
under the Budget Act, be make avail-
able to be spent for such purposes.
Thus, the eligibility of veterans-other
than those in the new entitlement cat-
egories because of their contract care
entitlements as well-for care under
the Senate approach would have de-
pended on the outcome of the appro-
priations process, an area where tho-e
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of us with a strong interest in the VA
health-care system have enjoyed con-
siderable success in the past.

In fact, during my 17 years in the
Senate. during which time I have been
kit her the chairman-for 12 years- or
llhi ranking minority member, for the
last five-of the subcommittee or full
coimnlttee with Jurisdiction over the
VA health-care system, I have been
drcephy involved in an ongoing effort to
tmin;) the VA to provide first-quality,
mode(rn medical care to veterans. Over
hlat period, we have have, through

the apppropriations process, added
66.01'0 health-care workers to the VA
s:.st t r. Although the vast bulk of that
rncrrase occurred in the 1970's, we
hive continued with our efforts il
support of the system. Just this Octo-
brr. Chairman MURRKovsmIt and I, in
cor:i,'ction with the VA's fiscal year
1986 appropriation. managed to re-
',t o( $100 million to the medical care
.- cotmrll . However, in this time of
In;idt2t i cflits it is very difficult to
pr, dit the future success of such ef-

Ihhis. the Senate measure provided
gi nrrally for a three-level approach-
* mitIl-ment for care for the principal
beneficiaries of the VA system, main-
terXandc of current eligibility generally
for all other veterans presently eligi-
ble for VA care except thore non-serv-
ic(c- onnected veterans with family
itwcome above $25,000 for the preced-
ing calendar year, and eligibility for

arre for those In that lart group if
n(pace alid resources are otherwise

available and certain payments are
nledc by the veteran I believe that
th is strtI( 1 an appropriate balance and
represinted, in the last analysis, a
prinlrlise we in the Congress could rea-
s(nably strive to realize in the current

minie of fiscal restraint.
Te ether with the statutory prior-

il ies proposed In the Senate measure-
wit h the first priority being accorded
to ;ervice-connected veterans receiving
.. re lor their service-connected condi-

tion,.-.-that approach should have en-
sured that the VA health-care system
would continue, in its present configu-
ratilon to meet Its principal mission of
prciding needed health care to serv-
ice-connected veterans and other vet-
r'ans made eligible for such care.

HOUSE APROACH

Ini contrast, the approach taken in
the House bill did not seem reasonable
re me. The apparent purpose of the
IHouse approach was to create an enti-
tlcmernt to hospital and outpatient
tcare for all veterans presently eligible
)or VA care except for non-service-con-
i:wted veterans whose faminily incomes
in tlhe 12 months immediately preced-
rig their application for care are more

than 3tI times the VA pension income
slanrdard.

I believe that this approach was
fiawed In several fundamental ways.
1rrst. it appeared to promise an enti-
t lenmnt to VA health care, without
limit. for all but one category of veter-
an.- -that is, non-service-connected

NGRESSIONAL RECORD - SENt
veterans with incomes above certain
levels-for example, incomes over
$19,659 in the case of veterans with no
dependents and family incomes over
$25,751 in the cases of those with one
dependent, with $3,233 more added for
each additional dependent. Thus, a
married non-scrvice-connected veteran
with two children would, under the
House bill, have been accorded VA
health-care entitlement based on in-
ability to defray the cost of care if his
income was not greater than $32,217.

The House Committee has described
the effect and intent of its bill in con-
flicting ways. For example, the com-
mittee chairman, Representative
MoN-rToMEan:Y, Issued, as committee
chairman, a press release, dated Sep-
tember 30, 1985, which states in part:

Py approving the health care provi-
siens of the House bill, the committee
assured service-connected and needy
veterans for the first time that, if they
need health care from the VA, it will
ba provided. Period.

Also, the HIouse Committee report
(H. Pept. 99-300, 99th Cong. 1st Sess.
773) contained the following state-
ment:

Under existing law, as well as under
the administration's proposal, an eligi-
ble veteran is unable to predict wheth-
er care will be available when needed.
This uncertainty arises by virtue of
the fact that under current law and
under the Administrator's proposed
means test the Administrator "may"
provide care "within the limits of Vet-
erans' Administration facilities."
There is no requirement that the Ad-
ministrator do so. In contrast, the
Committee bill would require VA to
provide health care to several catego-
ries of veterans.

In contrast, the committee report
contained this statement of caution
and limitation about the effect and
content of the House bill:

The bill would require the Depart-
menat of Medicine and Surgery of the
VA to plan to care for all eligible vet-
erans under a new section 610 of title
38, United States Code. The care
would be provided in the VA facility
lwhere the veteran applied for admis-
sion, or another VA medical facility
within a reasonable distance.

But. this language was nowhere
brought out in the House debate
during consideration of the reconcilia-
tion legislation. (ConcrGssXONAL
REcoRD, October 23, 1985, H9028-
H9029.)

So, most veterans would clearly have
been led to believe by press reports
and other information they received
that they were being guaranteed VA
care by the House legislation.

In contrast, I do not believe that we
in Congress can today, in good con-
science, purport to be guaranteeing
the VA's ability to furnish inpatient
and outpatient care to all those to
whom the House bill would have
seemed to extend entitlement to care.
And, it seems even more clear that the
VA will be unable to furnish the
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amounts of hospital care-let alone
outpatient care which is oversub-
scribed now-seemingly promised by
the House bill in either the near- or
long-term future if any of the projec-
tions prove true regarding the antici-
pated Increase In demand for VA care
that will come In the 1990's from the
growing population of older veterans.

The ability of the VA system to pro-
vide care Is, as I noted a moment ago,
a function of the level of 'appropria-
tions made for VA medical care. The
House proposal, by Its terms, could not
control the outcome of the appropria-
tions process. Its purpose would seem
to have been to influence that process.

I believe, however, that it would be
verq unwise for Congress to suggest to
all of the veterans to whom the House
bill would seem to have extended enti-
tlement that, as a result of the House-
proposed legislation alone, the Va
health care system would be there for
them now and in the future, when-
ever they may seek care. Without pro-
viding the funds-both to operate the
current system with such additiona.l
staff and resources as might be needed
and to repair, renovate, and modernize
existing facilities, as well as to con-
struct new facilities in those areas of
the country with the greatest poten-
tial for new demand--such a result
cannot be guaranteed.

I also believe the House approach
was flawed to the degree that It was
based on a belief that substantial in-
creases In funding for the VA system
will be forthcoming in the near future.
In this time of skyrocketing Federal
deficits and harsh budget realities,
made more intense by the Oramm-
Rudman deficit reduction legislation
that was enacted last week, we will
have to do everything In our collective
power in our two Committees Just to
hold onto the present VA system-Just
to maintain its current capacities We
cannot realistically be suggesting to
America's veterans that there is room
for the creation of broad new entitle-
ments for care in a system that will
almost certainly be faced with reduc-
tions In the next few years and which
may well be forced by the deficit re-
duction process now in law to reduce
Its personnel by more than 5 percent
over the next 3 years and possibly
much more thereafter.

Another factor which highlights the
flawed nature of the House approach
is the lack of any merchandise in the
House legislation or under current
law--such as review in court-by
which a veteran might seek to enforce
his or her new entitlement to care. In
light of the bar in section 211(a) of
title 38 to court review of claims for
VA benefits- a bar I am certain would
apply in the case of a veteran contest-
ing a denial of health care-the
"promise" of the House approach
would be unenforceable and, for the
veteran denied care, empty. In this
regard, it is ironic to note that the
purported establishment of this
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"right" without "remedy" was quite
deliberate. The Senate has four times
passed judicial review legislation to
remove this section 211(a) bar, S. 367
on July 30, 1985, S. 636 on June 15,
1983, S. 359 on September 14, 1982,
and S. 330, on September 17, 1979. In
the case of the first three bills the
other body refused to take up that.leg-
islation just as It has with respect to S.
367 for this first session of the 99th
Congress up to this point.

Mr. President, although the compro-
mise agreement follows In many re-
spects the House approach in the area
of entitlement and eligibility for care,
it was modified In a number of impor-
tant ways in response to the concerns
I have just outlined.

CONFERENCE APPROACH ON HEALTH CARE
ELIGIBILITY

First, and most importantly, al-
though the word "shall." rather than
"*may" as in current law, is used in de-
scribing the eligibility for hospital
care of various categories of veterans-
largely derived from the House bill-
the meaning of that change in eligibil-
ity is spelled out specifically, defini-
tively, and unambiguously by both
committees in the joint explanatory
statement accompanying the confer-
ence report.

In that statement, the conferees
have set forth their intention regard-
ing those veterans as to whom the Ad-
ministrator "shall furnish" hospital
care-any veterans for a service-con-
nected disability; a veteran with a
service-connected disability rated at 50
nercent or more: a veteran with a serv-
ice-connected disability rated at less
than 50 percent-including a veteran
discharged for a disability incurred or
aggravated in the line of duty and a
veteran disabled as a result of VA
reatll ment or vocational rehabilitation;

a veteran who is a former prisoner of
war: Vietnam veterans exposed to cer-
tain toxic substances or veterans ex-
posed to radiation from nuclear deto-
nations: veterans of the Spanish
American War, Mexican border period,
or World War I; and veterans who are
Medicaid-eligible or in receipt of chap-
ter 15 improved VA pension and those
w-hose family incomes are no greater
tian the new, first level income
threshold. the $15 to $18,000 category
A threshold.

As to those veterans, the conferees
have stated definitively and emphati-
cally that "the VA's sole obligation," is
such a veteran is In immediate need of
hospitalization, is "to furnish an ap-
propriate bed at the VA facility where
the veteran applies for care" or, if no
ned is available at that VA facility, "to
furnish a contract bed-as authorized
under current law as recodified in new
section 603-or to arrange to admit the
veteran to the nearest VA medical
center [VAMC], or Department of De-
fense facility with which the VA has a
sharing agreement, with an available
bed." If the veteran in one of these
shall furnish categories who is seeking
ca re is not in need of Immediate hospl-
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talization, the VA's obligation would
be either to "schedule the veteran for
admission where the veteran applied,
if the schedule there permits," or if it
does not, to "refer the veteran to the
nearest VA facility, or DOD facility
with which the VA has a sharing
agreement, with an available bed and
to facilitate the veteran's admission."

Thus, Mr. President, the apparent
promise of the House bill of an unlim-
ited entitlement to both hospital and
outpatient care for a wide range of
categories of veterans, including those
with no service-connected disabilities
and with incomes of up to more than
$25,000 for a veteran with one depend-
ent-a promise which, as I Indicated
earlier, I do not believe can be kept-
has been recast Into a far more achlev-
able pledge with respect to hospital
care only.
ENTITLEMENT OF VETERANS MEETING CATEGORY

A INCOME THRESHOLD

The other major changes that have
been made to the House proposal in
this area to make It more workable
are, first, a lowering of the income
levels for those nonservice-connected
veterans who would be given this form
of entitlement to care-from levels of
approximately $20,000 for a veteran
with no dependents and $25,000 for a
veteran with one dependent in the
House bill, to levels of $15,000 and
$18,000, respectively, with $1,000 for
each dependent; and second, limiting
this new form of entitlement to hospi-
tal care only, rather than to hospital
and outpatient care as was provided in
the House bill. This latter change was
necessary because it is already clear, in
many areas of the country, that the
VA is unable to meet the existing
demand for outpatient care. There is
simply no basis for suggesting that
there will be resources available to the
VA to furnish outpatient care to the
categories of veterans that the House
sought to entitle to such outpatient
care.

VETERANS AGE 65 AND OLDER
As in both the Senate and House

bills, the conference agreement would
provide for a change in the eligibility
for VA care of nonservice-connected-
disabled veterans age 65 and older who
have family incomes over a certain
level. Under the compromise agree-
ment, these veterans with annual in-
comes-for the preceding calendar
year, as in the Senate bill-of over
$20,000 for veterans with no.depend-
ents, and over $25,000 of family income
for those with one dependent, would
no longer be automatically eligible for
VA care without reference to their in-
comes. Rather, they, along with non-
service-connected-disabled veterans
under age 65 with incomes over these
level, would be required to make a
modest payment to the VA-in an
amount generally comparable to a cor-
responding deductible or copayment
requirement under Medicare-in order
to receive VA care. As was provided for
In the Senate bill, the eligibility of
these veterans with incomes above this
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new category B income threshold
would be expressly conditioned on
there being space and resources other-
wise available at the VA facility where
they seek care.

Another provision relating to these
veterans age 65 and over which was In-
cluded in the Senate bill would have
established a priority for care for vet-
erans in this age group with incomes
above the $20,000 to $25,000 level
ahead of veterans below that age with
such incomes. Unfortunately, our
House colleagues would not accept
that provision and it is not included in
the final agreement.

INTERMDIATE CATEGORY OF LGIBrILITY

The conference agreement would es-
tablish a third, intermediate category
of veterans eligible for VA care in ad-
dition. to the two categories that I
have already described-those two
being veterans with incomes no great-
er than the category A threshold who
would be entitled to VA hospital care,
and veterans with incomes above the
category B threshold who would be el-
igible for VA care upon agreeing to
mpke a payment to the VA in connec-
tion with their care. This new, third
category would consist of those veter-
ans with annual incomes at or above
the category A, but not greater than
the category B, thresholds-for a
single veteran, an income above
$15,000 but no greater than $20,000
and, for a veteran with one dependent,
an annual family income above $18,000
but no greater than $25,000, with
$1,000 added for each additional de-
pendent. The Administrator would be
authorized to provide care to these
veterans within available VA resources
and facilities. These veterans would
make no payments in connection with
their care.
DITERMINING INCOME UNDER NEW TLRESHOLDS

In determinlr g a veteran's income
for the purposes of eligibility under
the two new income eligibility criteria
thresholds--category A and category
B-the Administrator would be re-
quired to determine a veteran's annual
income-taking into account family
income and other assets-generally
using the same methods and criteria
used to determine annual income for
the purposes of VA chapter 15 im-
proved pension eligibility. This income
eligibility determination would be
made upon a veteran's first applica-
tion for care each year on a form In-
cluding Income questions similar to
those used for determining VA pen-
sion eligibility and would be based on
the veteran's family income for the
calendar year immediately preceding
the application for care. Such a deter-
mination would then be applicable for
the balance of the calendar year.

As I noted a moment ago, if a veter-
an were eligible fcr care only by virtue
of agreeing to make a payment to the
VA in connection with the needed
care, the payment required would be
in an amount generally comparable to
a corresponding deductible for hospi-
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'pi care-S492 beginning in 1986-or
copayment requirement for outpatient
care-20 percent-under Medicare.
However. the payments required
under the conference agreement
-wsuld be substantially less than the
required payments under Medicare for
episodes of inpatient hospital care
beycnd 60 days.

Under the corference atreement,
Xne payment schedule weuld be as fol-
lows:

HOSPITAL CARE

During any 365-day pe-iod; first, for
the first 90 days of care-for part
thereof-the lesser of the cost of fur-
Iishing the care or the amount of the

inpatient Medicare deductible in effect
at the beginning of the 365-day period:
and second, for earh succeeding 90
days of care-or part thereof-the
lesser of the cost of furnishing the
care or one-half of the amount of that
inpatient Medicare deductible.

NURSING HOME CARo

During any 365-day for each 90 days
of care. the lesser of the cost of fur-
nishing the care or the amount of the
inpatient Medicare deductible.

OUTPATIENT TREATMENT

For each outpatient or home health
visit, the amount equal to 20 percent
of the estimated average cost of an
outpatient visit to a VA facility during
the fiscal year in which the treatment
is furnished, but not to exceed during
any 90-day period the amount of the
inpatient Medicare deductible In effect
at the beginning of that period.
('OMUINATION OF rtOSPITAL AND NUItSIIGC HOME

CARE

In the case of a veteran who pays
h!;e inpatient-Medicare-deductible
.mounnt in connection with VA-far-

nished hospital or nursing home care
and who, before using 90 days of the
initial mode of care-hospital or nurs-
ing home-within a 365-day period, is
furnished the other mode of care, the
veteran would not be required to make
any payment for the second mode
until either: first, the number of days
of hospital and nursing home care
combined exceed 90; or second, the be-
ginning of the next 365-day period.
whichever occurs first. If the veteran
pays an amount equal to one-half of
i he Inpatient-Medicare-deductible
namount in connection with receiving

;-ospital care-as when the veteran is
ieceiving more than 90 days of hospi-
t;:l care In a 365-day period-aend,
.el.ore using the 90 days of hospital
t:arc for which that payment was made
within the applicable 365-day period,
receives VA-furnished nursing home
care, the veteran would be required to
pay one-half of the deductible amount
in connection with the number of days
e( nursing home care that, when
added to the hospital days, do not
cxceed 90 within that 365-day period.
r .YMENiTS FOR COiMBINATTOiS Of OT OPATZNT

TRKATMIT AND HOSPITAL AND IIURSrFG
I' OM CARE

A veteran would not be required to
pay an amount greater than the inpa-

tient Medicare deductible in connec-
tion with any combination of outpa-
tient and inpatient care furnished
during any 90-day period.

TWO SNATE PROPOSALS noT IN CONFERENCE
ACREEMKNT

Mr. President, although I am gener-
al;y satisfied with the conference
agLreement that we worked out with
the House conferees as it relates to
health-care eligibility and entitlement,
there were two proposed changes in
the law from the Senate bill as to
which I regret we were unable to gain
the House conferees' agreement.

CERTAIN SERVICE-CONECTCrED OUTPATIFNT AND
CONTRACT-CARE ENTI MRENTS

The first of these provisions would
have established a clear, comprehen-
sive entitlement to outpatient, as well
as hospital, care for veterans for their
service-connected disabilities rated at
50 percent or greater and entitlement
to contract outpatient care for both
categories and to contract hospital
care to veterans for their service-con-
nected disabilities. I have long believed
that these categories of veterans are
and should be the principal benefici-
aries of the VA health-care system
and, as such, deserve the entitlement
to care and the statutory priority for
receiving that care that the Senate bill
would have provided.

As I noted, however-and I must
confess my surprise at this result, even
though the House bill would have
achieved the same result for these two
categories of veterans in terms of
direct VA care-we were unable to
secure the support of the House con-
ferees for this result. As a conse-
quence, these two categories of veter-
ans are included along with the other
cntegorles of veterans as being given
the form of limited entitlement that I
described as being in the conference
agreement.
SPECIAL OBLIGATION TO VETIaLtNS WITH so-

PERCENT OR MORE SERVICE-CONECT DIS-
ABI.ITIES

Nevertheless, I am pleased to note
that the conference agreement does
contain provisions I strongly urged to
emphpsize our special obligation to
those veterans with service-connected

-disabilities rated at 50 percent or
more. Specifically, these veterans are
included expressly in a separate cate-
gory for the entitlement to hospital
care in revised section 610(a)(I)(D) of
title 38-the first time that they have
been given this separate recognition in
the context of hospital care-and are
accorded outpatient rare eligibility in
the provision, revised 612(a), together
with veterans being treated for their
service-connected conditions rather
than in section 612(f), as in current
law, with veterans receiving care for
their non-service-connected disabil-
ities. Their placeuent in section 612(a)
will provide these 50 percent or more
disabled veterans with eligibility for
structural alterations to their resi-
dences, in connection with the provi-
sion of home health services where
necessary to enable the veteran to live

at home, costing up to $2,500 as op-
posed to the $600 limit applied to non-
service-connected veterans generally
under current section 612(f) and re-
vfsed section 612(f)(2).

It is my strong hope that the height-
enea recognition being accorded. to
this category of veterans in the confer-
ence agreement will be reflected in VA
practices and procedures, including es-
tablishing in VA regulations a priori-
ty-which current regulations, 38 CFR
17.49, do not contain-for these veter-
ans when they seek hospital care.

STATUTORY PRIORITiE'S F CAME

The second issue as to which I regret
the outcome in the conference agree-
ment involves the establishment of
statutory priorities for VA care. The
Senate bill would have added a new
section 612C to title 38, United States
Code, to require the Administrator to
establish statutory priorities for fur-
nishing hospital domiciliary, and
nursing home care as well as, under
current law in section 612(i), medical
services. The Senate bill would also
have required the Administrator to
prescribe regulations to ensure the
provision of care and services in that
priority order.

Except in cases of a medical emer-
gency, the priorities for hospital,
domiciliary, and outpatient care would
have been set forth, with the first two
categories being as they currently are
for outpatient care: First, veterans
who require treatment for service-con-
nected disabilities and, second. veter-
ans with service-connected disabilities
rated at 50 percent or more.

Establishing these priorities as pro-
posed in the Senate bill would have
constituted an expression of congres-
sional policy as to which veterans
should receive care in situations in
which there may be a scarcity of re-
sources, situations that may well be
occurring with increasing frequency
beginning by the end of the decade.
Unfortunately, the only change to cur-
rent law that the House conferees
were awilling to accept involved accept-
ing my proposal to add one additional
category of veterans-those in receipt
of improved VA pension under section
521 of title 38-to the existing priority
listing for outpatient care in section
612(1) of title 38.

Although this is' far less than I
wanted or believed appropriate in
terms of statutory priorities for care,
it is an important result in ensuring
that truly needy war-time veterans in
receipt of VA pension-those, for ex-
ample. with Incomes of no more than
$5,885 for a veteran with no depend-
ents and with family incomes of $7,709
for a veteran with one dependent-will
be given a priority for outpatient care
ahead of other nonservice-connected
veterans with higher incomes. With
further reference to veterans in re-
ceipt of pension, I note that they, as
well as veterans in receipt of Medicaid.
would be automatically placed In cate-
gory A In terms of their eligibility for



December 19, 1985 tor
VA care ahd need not complete any
separate income form to establish this
eligibility.

CONTRAST WITH THE ADMIlIlSThATION-
PROrosItD LEcISLATION

Mr. President, the conferees' final
agreement regarding health-care eligi-
biliLy issues can perhaps be best un-
derstood In contrast'to the legislation
that the Administration first proposed
in connection with the fiscal year 1986
budget and submitted formally in late
April.

That proposal Involved an $11,400
income cutoff for a single veteran and
generally provided no opportunity for
such a veteran above that Income level
to bceome eligible for VA care except
by spending down major portions of
his or her income above the cutoff line
and then, each time-I repeat, each
time--VA health care was sought,
demonstrating to the VA that such ex-
penditures had in fact been made.
That approach could well have result-
ed in the VA turning away sick veter-

nfis who actually would have been
kilable to afford the care they needed
and *who would be cared for by the VA
under current law.

The effect of that proposal would
have been that each nonservice-con-
nlc(ed veteran seeking care on the
basis of being unable to defray the
cost of care would have been required
to establish and then reestablish
income eligibility each time he or she
applied for care. Indeed, the HIouse bill
would have required similarly that vet-
(-rans reestablish eligibility each time
they applied for care. The Administra-
;lons proposal would have been both
individually demeaning and extraordi-
it:.rily burdensome for the veteran
Set''king to qualify for eligibility on the
bw:is of income-including many very
t iderly %eterans-and administratively
('lstly and difficult for the VA.

That is why I annouinced this past
spring w hen the Administration plan
tirst surfaced that I categorically re-
ituctcd that kind of administratlvely
complicated and burdensome and gen-

-rrily debasing approach. and I am
pleased to say that the legislation de-
\clopcd by the conferees bears no re-
senibanice to that AdmiinLstratlon pro-

'Tie approach we are proposing In
Ihe conrerence agreement thus must
lt,, vive-.kd against the backdrop on
t.no.vinig that the Adminisiration has
'xistinlg authority to establlsni a means
I t:;t and that. should Congress take no
actlon, the VA would certainly do so
along the lines of the totally unaccept-
:,hle proposal that the VA had previ-
(,islv made.

TECHNICAL MhATTERS
Pinally. as I did when this legislation

\xas before the Senate last month. I
want to touch briefly on some teculil-
(RP. matters regrading the changes re-
I;tling the VA health-care eligibility
Iroposed in this subtitle.

CONTRACT-CARIn ELIGIBILITY
'he first such point to a proposed

liange in the wording of the title 28
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sections setting forth eligibility
criteria with respect to hospital care,
nursing home care, and outpatient
treatment Those sections currently
provide eligibility for care "within the
limits of Veterans' Administration fa-
cilities," which is defined to include
both the VA's own facilities and cer-
tain other Government facilities as
well as private facilities with which
the VA may contract for hospital and
outpatient care in the circumstances
specified in current section 601(4XC)
of title 38. The contract authority for
nursing home care is In section 620.

The Senate bill would have replaced
the phrase "within the limits of Veter-
ans' Administration facilities" with
the phrase "through Veterans' Admin-
istration facilities or through non-Vet-
erans' Administration facilities to the
extent authorized in section 603 of
this title" and would have reeracted
the contract-care eligibility In a new
section 603, taking it out of its cur-
rent-law location as part of the defini-
tion-quite anomalously-of "Veter-
ans' Administration facilities" in
present section 601(4XC), thus provid-
ing a more direct reference to the VA's
contract authority. The conference
agreement generally incorporates this
approach with a redrafting and reloca-
tion-for example, to sections
610(a)(3), 612(a)(3), and 612(f(3)--of
the reference. The use of the new ter-
minology-and the shifting to a new
section 603 of the provisions in current
law section 601(4)(C) specifying the
circumstances under which contract
care may be furnished-are not in-
tended to change the effect of current
law but rather to achieve greater clar-
Ity on the face of the statute regard-
ing tie extent of eligibility for con-
tract care-often referred to as fee-
basis care.

This new drafting formulation is
also intended to make clear-as is the
drafting, in revised, section 610(a)(3)
relating to nursing home care, by the
use of the phrase "or as provided in
section 620 of this title"-that the
extent to which any fee-basis author-
ity is provided is determined solely by
what is in section 603, or section 620 as
to nursing home, in conjunctlon with
other provisions of chapter 17, and
that the Administrator's general au-
thority to contract under current sec-
tion 213 is not available with respect
to any of these chapter 17 health-care
authorities. As was pointed out in our
committee's report language (S. Rept.
No. 99-146, 99th Cong., 1st Sess. 591-
92), the committpe construes the
words "within the limits" used in cur-
rent law as providing the same limita-
tion as' to the nonavailability of sec-
tion 213, but believes that the new for-
mulation is more definitive and clearer
in this regard.

ICm0GE2cY CARl
A second technical point that I want

to note regarding the provisions relat-
ing to revisions in VA health-care eligi-
bility involves the relationship be-
tween the new requirement that some
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veterans have to agree to numake pay-
ments in connection with their care.
on the one hand, and the VA's existing
authority to provide care in emergen-
cy situations, on the other. Although a
veteran with annual family. income
above the category B income thresh-
old would generally be eligible for care
or services only upon the veteran-or
someone authorized to act for him or
her-agreeing to pay for those serices
before they are provided, the VA has
full authority under current section
611(b) to furnish hospital care or med-
ical services in emergency cases and to
charge the veteran for the approxi-
mate amount of the VA's costs for fur-
nishing such care. This emergency au-
thority would be applicable In the caie
of a veteran In this new category of
eligibility who for any reason is unable
to execute such an agreement prior to
the commencement of care, thereby
permitting the VA to furnish whatever
care is necessary in an emergency situ-
ation and thereafter, as appropriate,
to charge the veteran for such care in'
accordance with the new payment
amounts specified in the law to be
paid In connection with being fur-
nished VA care.

REovea or 0THEC csr 0C or TAnx Hra
CARS AND slvxICESm ruISsD BY rmH VA

Mr. President. turning to the second
major element In subtitle A of the leg-
islation In title IX--the section
which would provide for the VA to re-
cover from third-party health insurers
for the cost of care provided to lnsured
non-service-connected disaot~ veter-
ans-these provisions generally follow
the Senate approach. As I noted in my
remarks last month, my position on
such legislation has been clear for
many years, dating back to 1979. I be-
lieve that such legislation does not
make any sense from the standpoint
of sound public policy.

It is clear beyond any question that
the enactment of this legislation will
not reduce the overall cost of VA
health care; in fact, the opposite is
true because this legislation would
have an Inflationary impact. This is so
both because each unit of health care
provided by He VA for which third-
party recover Is sought would now
have two additional administrath e
components attached-each paid for
by taxpayers ultimately, and because
the third parties' costs of processsing
and responding to the claims would be
passed on to those who pay health-in-
surance premiums as well as taxes.

It is also clear to me that the legisla-
tion constitutes a totally unwarranted
Federal Government intrusion into
private contractual relationships by
rewriting some of the most basic terms
and conditions of marektplwce com-
mercal insurance agreements

In this regard I refer my colleagues
and others with an interest In this leg-
islation to the excerpts I read Into the
RlconD last month from a letter writ-
ten by Bernard TreSnowa , the presl-
dent of the Blue Cross and Blue
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Shield Association, in response to a
Washington Post editorial on VA
third-party reimbursement legislation,
As I noted then, this letter-the ex-
cerpts of which begin on page S15471
of the REcorD for November 14-is
about as succinct an analysis as I've
ever seen of the problems with such
legislation.

Mr. President, the point that I be-
lieve is so well founded that Is raised
against this legislation-that it vio-
lates fundamental principles of Insur-
ance-could not be made more clear
than by reading revised section
629(a)3XA) of title 38 in the confer-
ence agreement. This provision would
permit the VA to collect under an In-
surance contract even where the
policy Is expressly contingent on the
Insured having satisfied a deductible
or paid a copayment and the insured
veteran has not satisfied those re-
quirements. Plainly and simply, this
provision proposes to rewrite insur-
ance contracts to give the VA a right
to collect In situations In which other
health-care entities could not. Equally
as clearly, without this provision, this
third-party reimbursement legislation
would not work at all as to most
health insurance plans.

But the savings estimate attached to
this legislation and the opportunity to
point a finger at someone else, the
health Insurance companies, and say
that they are not bearing their fair
share of costs made this approach Irre-
sistible. On this latter score, as I have
pointed out repeatedly, no one has
been able to demonstrate to my satis-
faction that Insurance companies have
received any windfall from the exclu-
sionary clauses. Rather, these clauses
reflect standard, sound Insurance
theory and practice.

However, our two committees were
faced with very significant reconcilia-
tion Instructions, and our being cred-
ited by CBO for savings, through
third-party recoveries, of $960 million
over 3 years-a hopelessly optimistic
projection, I migh add-through the
enactment of such legislation made
this an option our committee "simply
could not refuse."

In view of the inevitability of the en-
actment of some kind of legislation in
this area, I did my best to attemp to
help craft it in such a way as to make
it as workable and as fair as possible.
In this effort, I consulted closely with
the VA, representatives of various
third-party insurers, and others with
an interest in the legislation.

I would like to highlight two very
significant points that are appropri-
ately addressed In the conference
aR greement.

VAv COMPLIANCE WITH CONTRACT TERMS

F-irst, the language providing for the
right of recovery of the cost of care to
the extent that the veteran or a non-
Federal provider would be eligible to
receive payment generally leaves the
Federal Government's right to recover
contingent upon compliance with the
terms and conditions of the law, con-

tract, or other arrangement under
which the veteran would be eligible
for payment by the third party. Only
where the proposed legllsation specifi-
cally overrides such terms or condi-
tions-the provision in the legislation
nullifying precluslons of liability for
Va care and the provision I have Just
cited providing for recovery despite a
deductible or copayment not being
met-would such requirements be
voided. Thus, contract requirements
conditioning the third-party's liablli-
lity-such as for pre-hospitalization
screening for second opinions prior to
surgery or other specified utilization
review procedures-would apply. Like-
wise, provisions Imposing general limi-
tations on the third party's liability-
such as contract clauses placing specif-
Ic dollar limits on payments for cer-
tain procedures, limiting a carrier's IIH-
ability to a percentage of certain
charges, or, as in the case of health
maintenance organizations, limiting
coverage to care provided In specific
facilities-would apply. Our committee
report language-as printed on pages
577 and 578 and pages 627 and 628 of
Senate Report No. 99-14--makes
these points clear.

DPOSITIrrrNG COLLU'IONS In MISCLLAIOUS
REcIPTs

Second, VA health care appropria-
tions are not to be reduced in anticipa-
tion of collections. Rather, revenues
received will be remitted directly to
the Treasury to reduce the deficit.
Without this provision, which was not
contained In prior administration's leg-
slative proposals, I could and would
have never agreed to this legislation
since deposit of the collected revenues
in the VA medical care account would
lead to reductions In that appropria-
tion being made up front based on an-
ticipated revenues. The effect of this
approach would be to hold the system
hostage for a result It could in no way
guarantee-that irisurers would agree
to these payments and that the pay-
ments would be forthcoming at certain
levels, both fairly readily and expendi-
tiously. Indeed, there continues to be
significant questicn in my mind as to
whether any appreciable revenue will
be produced by these third-party pro-
visions for several years after enact-
ment, if even that early.
SUBTTLCE B-DISAsnrTY COMPEISATION COSr-

OF-LIVI'O ADJTUSTMENTS
Mr. President, I also want to make

mention of the provisions in the pend-
ing conference agreement, which are
derived from S. 1887, the proposed
"Veterans' Compensation and Benefits
Improvements Act of 1985," which the
Senate passed on December 2, 1985.
These provisions Include a 3.1.percent
increase in the rates of disability com-
pensation paid to service-connected
disabled veterans and the rates of DIC
paid to the survivors of those who
have died from service-connected
causes.

The VA's service-connected Disabil-
ity Compensation Program is at the
very heart of our Nation's system of

veterans' benefits. The priority that is
attached to the needs of service-con-
nected disabled veterans and the survi-
vors of those who have made the ulti-
mate sacrifice is well known and well
established. The more than 2.2 million
veterans who suffer from disabilities
resulting from their service and the
342,000 survivors of those who died
from service-connected disabilities are
and will remain our committee's No. 1
priority. They are certainly mine.

Thus, Mr. President, I'm delighted
that the conference agreement would
provide for a compensation and DIC
COLA equal to the Increase being
made this year in Social Security and
VA pension benefits-3.1 percent. Con-
sistent with the precedent we estab-
lished last year in the VA compensa-
tion COLA bill, Public Law 98-543, as
well as In the reconciliation bill, Public
Law 98-369, this increase would be ef-
fective on December 1, 1985, the same
date as the indexed COLA's for Social
Security and VA pension. As our com-
mnittee has noted many times in the
past and throughout this year, we con-
tinue to be committed to maintaining
this approach.

I also note that, by virtue of section
156(e)(1HA) of Public Law 97-377, a
fiscal year 1983 continuing appropria-
tions measure enacted on December
21, 1982, the enactment of this COLA
would automatically result In a 3.1-
percent Increase, effective on Decem-
ber 1, in survivors' reinstated, Social
Security-like benefits paid under sec-
tion 156 of Public Law 97-377 to cer-
tain surviving spouses with minor chil-
dren.

LAST YAR' S COMPoNSATION COLA SHORTFALL

Mr. President, the House proposed
this year that we proceed with a 3.4-
percent COLA, splitting the difference
between the 3.7-percent increase
passed by the House and the Senate's
3.1-percent increase. The Senate insist-
ed on the 3.1-percent Increase.

It should be noted, Mr. President,
that It is true that last year we did
not, regrettably, increase compensa-
tion rates by exactly the same percent-
age as the Social Security COLA. The
Social Security COLA turned out to be
3.5 percent and the compensation
COLA we enacted before we knew the
CPI amount was 3.2 percent.

However, at that time we moved for-
ward by 4 months the effective date of
the COLA-from April 1, 1985, to De-
cember 1, 1984. This acceleration of
the COLA was a major benefit to all
compensatlon/DIC recipients in fiscal
year 1985.

In the case of veterans with disabil-
ities rated 10-, 20-, or 30-percent dis-
abling, there was no dollar difference
in the monthly rate between a 3.2-per-
cent COLA and a 3.5-percent COLA.
However, because the effective date
was moved forward by 4 months, these
veterans all received more in fiscal
year 1985 than they would have other-
wise had the date not been moved up.
In the case of 30-percent disabled vet-
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erans. this meant $24 more in fiscal
cear 1985 than if the effective date
had been left at April 1 and a 3.5-per-
cent COLA had been enacted.

In the case of veterans rated 40-
through 70-percent disabled, the dif-
ference between the two COLA per-
centages was $1 per month. However,
in the case of a veteran rated 60-per-
cent disabled, for example, the earlier
effective date meant $55 more In fiscal
1985 In compensation than would have
been paid with a 3.5-percent COLA In-
crease. effective on April 1.

One last example-in the case of vet-
erans rated 100-percent disabled. the
dollar difference between the COLA's
was $4 a month. The earlier effective
date. however, meant $140 more In
fiscal year 1985 than if a 3.5-percent
COLA had been granted effective
April 1, 1985.

Thus, Mr. President. in light of the
effect of the earlier effective date and
in consideration of the great urgency
to control Federal spending, I concur
in the Senate position that a 3.1-per-
cetnt COLA is the appropriate adjust-
mient.

If. in future years, there is again a
disparity between the amount of the
Social Security COLA and the VA
compensation COLA we enact before
the amount of the Social Security
COLA Is known, I would certainly
carefully and sympathetically consider
rthe need and justification for a resto-
ration of the percentage-point differ-
tnee to their establishing rate of a
subsequent compensation increase.

SUBt5ITLE C--Mll.l! ANEOUS PROVISIONS

EP1ID!ITIOLOCICAL Or FErMALE VIE\'lAM
VPTERt i

1r. Prosident, section 19021 of the
conferenrce agreement contains a pro-
x ision that would require the Adminis-
I rator, unless determined not to be sci-
enl.ifically feasible to do so, to provide
for the conduct of an epidemiological
study of the health of women Vietnam

t crans -a so-called "Vietnam-experi-
ence" study. This section was derived
from a provision in the House bill and
from a Senate provision in section 507
of S. 1887. the "Veterans' Compensa-
tion and Benefits Improvements Act
of 1985." The Senate provision was de-
rie-d from one that I first introduced
in S. 1616, to require a study of any
iong-term adverse gender-specific
health effects In female Vietnam vet-
trans that may result from their expo-
;urt to agent orange or to other phen-
osy herbicides and to authorize the
Administiator to expand the scope of
the study to include a so-called 'Vlet-
nam-experience" study evaluating any
long-term adverse gender-specific
health effects in females resulting
from any aspect of service in Vietnam.

Mr. President. at the time I intro-
duced S. 1616 and at the time of
Senate passage of S. 1887, 1 discussed
the need for such study in detail. I
refe r mey colleagues to my remarks In
t ile CONGRESSsIONAL REcoRD of Septem-
her 10. 1985. S11201-04. and of Decem-
tr 2, 1985. S16630-31.

The Centers for Disease Control Is
currently conducting a large study de-
signed to learn about the health status
of Vietnam veterans In general. That
study Includes three major research
components: An agent orange study, a
Vietnam-experience study, and a se-
lected cancers study. Although it is ex-
pected that a significant level of infor-
mation regarding health issues for
Vietnam veterans in general will result
from this effort, the CDC-condueted
study will not provide any information
about the unique experiences and
gender-specific concerns of women
Vietnam veterans.

For this reason, since early 1984, I
have been urging, along with other
members of the Veterans' Affars
Committee, that the executive braneh
utilize existing authorities to design
and undertake an appropriate study of
women Vietnam veterans. I am pleased
that this provision has been Included
in the pending legislation, and look
forward to having this long-overdue
study of the general and specific
health status of wromen Vietnam vet-
erans scientifically reviewed. If not sci-
entifically infeasible to do so, study of
health effects that may have resulted
from specific factors in service-such
as exposure to agent orange or other
toxic substances, or traumatic experi-
ences-would also be authorized, al-
though not required by this provision
in the conference agreement.

ADVISORY COMMITrTE ON NRAIVZ-AMCAN
vrrtuun~s

Mr. President, I also want to make
special mention of the provisions of
the conference agreement-in section
19032-that would establish within the
VA an advisory committee on Native-
American veterans. These provisions
are derived from the provisions of sec-
tion 505 of 8. 1887 as It was passed by
the Senate on December 2 as well as
from the provisions of section 1981 of
the House bill.

Native Americans have a long and
distinguished record of service In the
Armed Forces of the United States
Their service and subsequent readjust-
ment, in many cases, has taken pisce
in the context of cultural and ecrnom-
ic conditions different from those of
many other veterans. Yet no evalua-
tion of the particular needs of native-
American veterans has ever been un-
dertaken by the VA.

I believe that the differences be-
tween native-American veterans and
their nonnative veteran counterparts
and the diversity within the native-
American veteran population itself
merit an in-depth evaluation to identi-
fy situations or needs unique to native-
American veterans and to assess the
effectiveness of VA programs and serv-
ices designed to meet those needs.
This advisory committee will be
charged with such an evaluation and
with the responsibility of making two
reports to the Administrator--on No-
vember 1, 1986, and November 1,
1987'1-on the con mittee'as findings and
recommendations. The Administrator,

in turn, would be required to present
those reports to the Congress togeth-
er with his findings and recommenda-
tions for administrative or legislative
action

Mr. President. as the Senator from
the State where more native-American
veterans reside than In any other
State-over 27,100 American Indians
reside in California, nearly 17 percent
of the total U.S. native-American vet-
eran population-and having initiated
the provision tn the Senate egislation
for the evaluation to be carried out by
an advisory committee with native-
Ameriean veteran representation on It,
I pressed for inelusioa of this provl-
sion tn the conference agreement. I
look forward to receving and review-
ing with great nterest the reaut of
the advsory comrnmittee's evaluatfon.
WAeYZ Of WX!UNG PERIOD FM ADMSISTIA-wsvm or woax~ rtaron roA ms norr-

.TiY ]iORGARTIWOa OP CERTAMR VA AlTO-
AMTD ATk CRESMO0 AVTIVIB

Mr. President. section 19038 of the
conference agrement contains a pro-
vision that would waive, with respect
to a partlctfar proposed VA reorganl-
zatlon, the waiting period presribed
by section 210(bX2) of title 38-which
provides, In part, that the VA may not
in any fiscal year Implement certain
administrative reorganizatlons unless
the Administrator. not later than the
date on which the President submits
the budget for that year, provides a
report eontaining a detailed plan and
justfifeation for the reorganation.
The particular reorganizatton involves
the transfer of certain functions from
the VA's Office of Data Management
and Telecommunications to the VA's
Department of Veterans' Benefits.

Mr. President, as many Senators
may know, on February I of this year,
the Adminihtrator submitted to the
committee letters giving notte of the
VA's decision to close down a wide
range of VA activities at its 59 DVB re-
gional offices and to consolidate those
activities in three processing centers.
The Administrator stated that his let-
ters were submitted in accordance
with section 210(bX2).

Mr. President, that proposal and the
lack of detail Irin the February I letter
raised questions--many of which still
remafn unanswered-regarding the
impact of the consolidation on the fur-
nishing of various types of benefits
and services to veterans and their de-
pendents as well as on the employees
affected The opinion was thereafter
expressed in both the Senate and the
House-by myself and the- chairman
and ranking minorfty member of the
House Committee on Veterans' Af-
fairs-that the February letter was so
lacking In detail as not to constitute a
valid section 210(b)(2) "detailed plan
and Justflcattom." In an undated opin-
ion addressing this sue, the Acting
General Counsel of the VA declined to
state whether It did or did not.

In order to resolve the question of
what specifically constituted a "de-
tailed plan and Justification" I intro-
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duced on June 27, Joined by Senators
MATSUNAcGA DECONCINI. and ROCK-
rELLER, S. 1397, the proposed "Veter-
ans' Administration Reorganization
Act of 1985." This legislation set forth
a definition of precisely what type of,
information a detailed plan and Justifi-
cation for a proposed reorganization
must contain under section 210(b)(2).
Provisions derived from this measure
were incorporated into section 501 of
S. 1887 as reported from the commit-
tee and were approved by the Senate
on December 2.

Thus, Mr. President, despite the fact
that those provisions have not yet
been enacted into law and the fact
that the proposed reorganization in-
volving DVB and ODM&T in no way
relates to the poorly-conceived and ill-
advised proposal to consolidate region-
al office, I believed it was appropriate
and necessary that the proposed DVB
and ODM&T reorganization be sup-
ported by the kind of detailed plan
and justification that section 501 of S.
1887 would expressly require, and I so
notified the Administrator in a Decem-
ber 6 letter to him.

It was in that context that I consid-
ered and examined the Administra-
tor's letter. So that Members can also
have an opportunity to understand
this proposal, I ask unanimous consent
that the texts of his December 4 letter
to me which is identical to the Novem-
ber 1 letter and of my December 6
letter to him, together with the provi-
sions of section 501 of S. 1887, be
printed in the RzcoRD at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

VETsAN S' ADMINISTRATItONl
Washington, DC, December 4, 1985.

lIon. ALAn CRANSTON,
Ranking Minority Member, Committee on

Veterans' Affairs, U.S. Senate Washing-
ton, DC.

DEAR SENATOR CRANSTO-: The purpose of
this letter is to report a planned adminst ra-
tive reorganization within the Veterans Ad-
ministration (VA) Lnvolving the transfer of
certain functions from the Office of Data
Management and Telecomrmunicatlons
(ODM&T) to the Department of Veterans
Brnetits (DVB).

As you are aware, under the Congressional
report and wait" requirements of 38 U.S.C.

§ 210(bK2), a detailed plan and Justification
must be submitted to the appropriate com-
mittees of Congress for certain VA adminis-
trative reorganizations involvinh a reduction
during any fiscal year by 10 percent or more
in the number of full time equivalent em-
ployees (FTEE) at a VA covered office or fa-
cility. The report must be made not later
than Ihe date on which the President sub-
mits his budget for the next fiscal year.
Thereafter, no action can be taken to imple-
ment the reorganization until the first day
of that fiscal year. This letter is submitted
in order to satisfy the above-reporting re-
quirement for a planned VA organizational
transfer of certain automated data process-
ing (ADP) functions as described below.

As you are aware, in April 1985, the Veter-
ans Admfnistration selected McManis Asso-
ciates, Inc., to prepare an Implementation
plan to modernize the DVB benefits and
services delivery systems. This plan was to
be consistent with my policy statement
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mandating the full modernization of the you may desire concerr.ing.this reorganiza-
Agency's data processing and communica- tlon.
tions systems so as to Improve the quality of I request your assistance in introducing,
service provided to veterans and their faml- and supporting enactment of, a legislative
lies. The McMants study among other waiver of the 38 U.S.C. I 210(b)(2) waiting
things found that there was limited end- period for this reorganization, so that these
user involvement in system design and de- improvements in our organizational struc-
velopment, limited systems training, and ture can be made as soon as possible.'Sug-
that there were Inconsistent system utiliza- gested language for such a legislative waiver
tlon management practices. Based on these is enclosed. Absent such a waiver, we must
findings, I appro'ved the McManis recom- wait until fiscal year 1987 to implement this
mendations the DVB should have the au- reorganization.
thority, resources and responsibility for the I appreciate your support for our efforts
systems development and greater operation- to improve benefits delivery for our Nation's
al oversight within overall agency standards veterans
and policy guidelines. Implemnentation of Advice has been received from the Office
this recommendation requires the adminis- of Management and Budget that there is no
trative reorganization which is the subject objection to the presentation of this letter
of this letter. and legislative proposal from the standpoint

We propose to reorganize in order to move of the Administration's program.
ADP program specialists closer to the DVB Sincerely,
program specialists, and give DVB a greater HARRY N. WsLaas,
role in ADP decisions. By giving DVB con- Administrator.
trol of ADP resources, they will be able to
better focus ADP expenditures on service Con ON Vr1SRANs' AIRS
delivery priorities. This reorganization will WashCgptonV DC December A I985.
involve 362 ODM&T full time equivalent Hon HARRY N. WALTRs,
employees (FITE). These organizational Administrator of Veterans' Affairs, Wash-'
transfers will occur at VA Central Office
(VACO), and at the Austin, Texas; Hines, - Drsa HARiRY Thank you for your letter of
linois; and Philadelphia, Pennsylvania VA November 1 in which you gave notice of a
Data Processing Centers (DPC). The
number of FTEE transferred as the result plane d inistrave reorganization
of this reorganization and the base 1986 within the VA involving the transfer of the
ODM&:T FEE at each facility, are as fol- Office of Construction (OC) to the Depart-
lows: VACO-81/441: Austin-75G/63; ment of Medicine and Surgery (DM&S) and
Hlnes-146/4G06 and Phlladelphia--0/197. in which you request a waiver of the waiting

The functions performed in the positions period prescribed by section 210(bX2) of
to be transferred are unique to the support title 38, United States Code.
of DVB programs and, after this transfer to As you noted, section 210(bX2) provides,
DVB, ODM&T will no longer perform these In pnrt, that the VA may not in any fisal
functions. These functions, and the stations year Implement a reorganization involving a
at which they are performed, are as follows: more-than-10-percent reduction in the
VACO-Benefits Automation Service, which number of full-time equivalent employees at
deslgns all ADP programming for DVB, ad any VA facility with more than 25 employ-
some administrative support personnel; ees unless the Administrator, not later than
Austin DPC-Benefits Delivery System Di- the date on which the President submits the
vision, which does programming for DVB in budget for that year, provides "a report con-
the areas of loan guaranty, the Beneficiary talnng a detailed plan and justification for
Identification and Records Location Subsq-. the reorganization."
tern (BIRLS). and debt collection (beginning As you may know, In response. in part, to
In fiscal year 1986); Hines DPC-System what I believed was an ill-conceived and po-
Support Divisions, which handle program- tentlally damaging plan to consolidate vart-
ming for DVB benefits programs, such as ous activities of the Dcpartment of Veter-
Compensation and Pension, Education, and ans' Benefits 59 regional offices into 3 proc-
Vocational Rehabilitation, and which pre- essing centers, I introduced legislation, S.
pare the computer tapes for the Depart- 1397, the proposed "Veterans' Administra-
ment of Treasury to use in issuing benefits tlon Reorganization Act of 1985", on June
checks; and Philadelphia DPC--Systems Di- 27. A principal thrust of that measure was
vision, which does programming for VA ap- to define for purposes of section 210(b1(2)
plicatlons. There will also be transferred ,at precisely what a "detailed plan and justifl-
each of the above stations, the functions of cation" for a proposed reorganization must
that part of the system verification and entail.
testing element which performs systems Provisions derived from this legislation
quality control for the programming done were incorporated into the compensation
by the benefits delivery system staff at each cost-of-living Increase bill that was ordered
of these stations reported'by the Committee on October 31

It is clear from the foregoing that this reor.- and passed by the Senate, as S. 1887, on De-
ganization is simply an organizational trans-. cember,2. Specifieally, section 601 (copy en-
fer of employees. These employees will not closed) of the bill as passed would define the
be relocated to other stations The great term "detailed plan and Justification" to in-
majority of them will experience no change lude at a minimum a number of specific
In their functions, personnel status immedi- Items, including-
ate supervision, or even in the location of (1) a specification of the number and re-
their workspace. Accordingly, there will be spondsbillties of the employees to be added
little or no cost impact as the result of this to or removed from each affected office;
reorganization. (2) e description of the changes in func-

We believe that this reorganization is ap tions that would occur at the affected of-
propriate and advisable, and that it will fices
have the desired effect of Improving and (3) an explanation of the reasons why it
making more efficient DVB benefits deliv- has been determined that the reorgania-
ery systems by giving DVB direct control tlon 1s appropriate and advisable in terms of
over the resources used for Its ADP support. the statutory missions and long-term goals
This reorganization has already.been the. of the Veterans' Administration:
subject of DVB briefings with staff of the (4) a description of the effects that the re-
House and Senate Veterans' Affairs Co- organization may have on the provision of
mittees. Of course, we would be pleased 'to benefits and services to veterans and de-.
provide any additional information which pendents' of veterans (including the provi-
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sion of benefits and services through offices
and facilities of the VA not directly affected
by the reorganization); and

(5) estimates of the implementation cost
and the subsequent cost impact of Imple-
menting the reorganization.

Although this provision has not yet been
enacted, I believe that it likely will be in the
near future. In any event. I am not able to
support a waiver of the requirement for a
waiting period for a section 210(b)-covered
reorganization unless the Committee is pro-
vided with at least the information that
would be required under section 501 of S.
1887 as passed by the Senate. In this regard,
I am particularly concerned by your state-
menl. in requesting a waiver in your letter.
that i]lt is uncertain what the organiza-
t tonal change will be on FTEE and costs."

I urge you to provide the Comililttees with
a report containing adequate detail and Jus-
tification (consistent with section 501 of the
Senate-passed bill) in order that we may
have all the information necessary to con-
sider meaningfully your request for a waiver
of the section 210(b)(1) waiting period.

Finally, with respect to your December 4,
1985, letter reporting a planned reorganiza-
tion of certain functions from the Office of
Data Management and Telecommunications
(ODM&-T) to the Department of Veterans'
Benefits (DVB), I find that letter substan-
tially complete in terms of the information
called for by section 501 of S. 1887. There
are, however, a few areas that I believe re-
quire further clarification under clauses
(111). (IV). and (V) of the statutory provi-
sion. These items have been called to the at-
tention of Mr. John Vogel, Chief Benefits
Director. In order for us to proceed with a
legislative waiver for that DVB/ODM&T re-
organization, we will need the additional In-
formation not later than Wednesday. De-
cernber 11.

With warm regards,
Cordially,

ALAn CRANSTON
Ranking Minorit' Member

CI.ARIFICATION OF REQUIREMENT
FOR A DETAILED PLAN AND JUSTIFI-
CATION FOR ADMINISTRATIVE RE-
oI{GANIZATION

SEC. 501. (a) Subparagraph (C) of section
210 (b)(2) is amended by inserting at the
end the following new division:

t(iii) The term 'detailed plan and Justifica-
tion' means, with respect to an adininistra-
tive reorganization, a written report which,
at a minimum-

"(I) specifies the number of employees by
w hich each covered office or facility affect-
ed is to be reduced, the responsibilities of
those employees, and the means by which
t he reduction is to be accomplished;

"(II) identifies any existing or planned
office or facility at which the number of
employees is to be increased and specifies
the number and responsibilities of the addi-
tional employees at each such office or facil-
ity:

"(III) describes the changes in the func-
tions carried out at any existing office or fa-
c-ility and the functions to be assigned to an
office or facility not in existence on the date
that the plan and justification are submit-
led pursuant to subparagraph (A) of this
paragraph;

'(IV) explains the reasons for the deter-
mination that the reorganization is appro-
priate and advisable in terms of the statuto-
ry missions and long-term goals of the Vet-
erans' Administration;

"(V) describes the effects that the reorga-
nization may have on the provision of bene-
fits and services to veterans and dependents
of veterans (including the provision of bene-

fits and services through offices and facili-
ties of the Veterans' Administration not di-
rectly affected by the reorganization): and

"(VI) provides estimates of the coats of
the reorganization and of the cost Impact of
the reorganization, together with analyses
supporting those estimates.".

(b)1) Except as provided In paragraph (2),
the amendment made by subsection (a)
shall take effect with respect to administra-
tive reorganizations proposed to be carried
out in fiscal years beginning after fiscal
year 1986.

(2) The amendment made by subsection
(a) applies to the administrative reorganiza-
tion referred to in the letters from the Ad-
ministrator of Veterans' Affairs to the Com-
mittees on Veterans' Affairs of the Senate
and the House of Representatives, dated
February 1I 1985, relating to the consolida-
tion of certain Veteran's Administration De-
partment of Veterans' Benefits activities
from 59 regional offices into three process-
ing centers.

Mr. CRANSTON. Mr. President, the
information contained in this letter
was subsequently supplemented by in-
formation provided by Paul Ising, the
VA's Deputy Chief Benefits Director
for ADP Systems Management, to the
committee's minority staff on Decem-
ber 9. Clarification was received re-
garding the statement that "[t]he
great majority of there (VA employ-
ees) will experience no change in their,
functions, personnel status, immediate
supervision, or even in the location of
their workspace." In this regard, I was
advised that no individual will experi-
ence a change in function or in person-
nel status, six individuals will experi-
ence a change in Immediate supervi-
sion, and one individual will move
from the second floor to the third
floor within the VA's Central office.

With respect to the reasons for the
determination that this reorganization
is appropriate and advisable in terms
of the statutory missions and long-
term goals of the VA, the VA provided
the following material extracted from
a report prepared by McManis Associ-
ates, Inc., which developed and pre-
pared the implementation plan to
modernize DVB's service delivery sys-
tems;

In our judgment the Veterans' Adminis-
tration has little choice but to undertake a
major DVB modernization program. With-
out a major overhaul to its total Informa-
tion management capacity, DVB will not be
able to continue to provide an acceptable
level pf service to veterans and their fami-
lies. Uncoordinated, overlapping data bases
complicate data entry and retrieval. Out-
moded hardware, software, and telecom-
thunicatlons technologies are expensive and
severely limit data access and analysis capa-
billties. The existing hardware in the re-
gional offices has reached the point where It
must be replaced. Over time, there has been
such massive modification to the Compensa-
tion and Pension software that maintenance
of that system Is now enormously costly,
and the agency Is increasingly at risk In
trying to maintain it in Its present form.

These recommendations were presented
and approved in mid-July and provide the
framework within which the modernization
program will be carried out. Approval of the
recommendations established the param-
eters to guide the Implementation effort: a

"modern" architecture should be developed,
including appropriate decentralization of
DVB systems; and DVB should assume au-
thority and responsibility for its own bene-
fits delivery systems * * *

We identified two types of organization
and management issues which have an
Impact on the effectiveness and efficiency
of DVB service delivery systems. The first
type relates to the process by which DVB
ADP requirements have been defined and
how DVB systems are designed and modi-
fied. DVB has had neither direct budget au-
thority-nor accountability for its use of
ADP resources. It has been dependent upon
the Office of Data Management and Tele-
communications for all systems develop-
ment initiatives. End users of the systems
have not regularly been involved in the
design or acceptance of new applications or
modifications to existing applications.
There has been no effective mechanism
within DVB to establish priorities for sys-
tems development or enhancement, nor has
therebeen an effective mechanism to assure
ODM&T priorities were consistent with
DVB priorities. Without control over the de-
velopment and support of systems applica-
tions, DVB is hampered In its efforts to Im-
plement any ADP/telecommunlcatlons mod-
ernization strategy.

The second set of organizational and man-
agement issues Identified are internal to
DVB. Too rarely have the end users In the
field offices been involved in the systems
design and development process. New auto-
mated systems have been introduced and
are utilized in the regional offices with lim-
Ited user orientation and training. The lim-
ited involvement of field personnel in sys-
tems development has meant that the effec-
tiveness of the system from the perspective
of the veteran or the nontechnical end-user
is often limited.

With respect to providing further
clarification for the effects that the
reorganization may have on the provi-
sion of benefits and services to veter-
ans and dependents of veterans-in-
cluding the provision of benefits and
services through offices and facilities
of the VA not directly affected by the
reorganization-the VA further cited
the McManis report as follows:

The aim of the proposed modernization
effort Is to utilize improved technologies on
an economically Justifiable basis to remove
many of the obstacles to improved efficien-
cy and service. With the changes in process-
ing architecture and telecommunications, a
number of significant changes in the way
regional offices conduct business can be ex-
pected:

1. The veteran will be able to obtain infor-
mation, resolve problems, and complete
processing procedures with fewer stops and
by dealing with fewer people.

2. Data related to the same event, proce-
dure, or action will be recorded (entered)
once. Data transfer to other systems and or-
ganizational elements will be effected elec-
tronically without the need to reenter or
transcribe the data.

3. Permanent storage of most correspond-
ence and documentation currently main-
tained manually on a decentralized basis
(Claims Files) will be recorded electronically
either In Image form or as formatted data.

4. All work stations for processing, coun-
seling, testing, and other interactions with
the veteran will be supported by multifunc-
tion Intelligent terminals. Direct concurrent
access to the data maintained locally in the
RO as well as the very large central data
bases located on malnframes will be avail-
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able at the workstation. This will mean that
individuals will be able to perform a variety
of procedures without moving from one
piece of specialized computing hardware to
another.

In addition, further regarding the
relationship of the DVB reorganiza-
tion to other components of the
agency, the VA has advised that the
-elements of this reorganization are
consistent with the three principal
strategies of the VA's agencywide ADP
modernization programmatic goals. in-
eluding eventually providing each au-
thorized VA employee with access to
all VA data, regardless of its location
In VA computer systems.

Finally, with respect to the cost of
tlhe reoi ganization and its cost impact,
the VA has clarified that the only cost
of the reorganiization is the paperwork
involved in processing these changes.
It is not expected to be significant, but
it is not measurable at this time. The
VA has indicated that there may be
some savings in the future in terms of
increased productivity but they are
long term and, at this point, unesti-
mated.

After careful analysis of the VA's
letter, together with the additional in-
lonnation subsequently provided by
I he VA, I have concluded that the VA
had submitted what constitutes a suf-
ficiently detailed plan and Justifica-
tion for this proposed reorganization
and that the reorganization will serve
to improve the operations of the VA's
:,cryice and benefits system. However,
since, under the provisions of section
210(b)(2), the reorganization would
not be permitted to be implemented
prior to the beginning of fiscal year
1987 on October 1, 1986, I have sup-
ported and the conference agreement
includes a statutory waiver of the re-
c:;ired waiting period in order to

c-ermit the Administrator to imple-
mnent this reorganization at the earli-
est possible opportunity.

Finally, I want to express my appre-
ciation to the VA, particularly John
Vogel. Chief Benefits Director, and
Paul Ishig. the VA's Deputy Chief
Benefits Director for ADP Systems
Management, for their cooperation
and assistance in providing the Infor-
mation necessary for the committees
to consider the proposed DVB/
ODM&9T reorganization and act favor-
ably to permit It to go ahead on an of-
ticial basis in the near future.

STATUS OF NEGOTIATIONS In!GADING OTHfER
VETERANS' LEGISLATION

Before concluding my remarks on
this measure. Mr. President, I want to
coinment on the negotiations between
the IHouse and Senate Committees on
Veterans' Affairs over the numerous
differences between our compensation,
c(ducation, and other VA benefits
measures embodied In 8. 1887 and
H.R. 1408, H.R. 2343, and H.R. 2344. I
regret to note that those negotiations
have reached an impasse over certain
provisions in the Senate bill-now en-
dorsed by the Administration-de-
signed to improve, and enhance the

fiscal stability of, the home-loan guar-
anty program. As a result of that im-
passe, it has become clear that further
action on the remaining provisions of
8. 1887 wIll not be possible this year.

Mr. President, during the Senate's
consideration of S. 1887, I discussed in
detail each of these provisions, and my
statement on that measure appears at
page S16634 of the CoaGREssrONAL
REcoRD for December 2 (daily edition).
At this time, I want to stress my inten-
tion to continue to pursue these mat-
ters at the earliest appropriate oppor-
tunity In the second session of this
Congress and my regret at our failure
to be able to reach agreement on this
package.

Lastly, with respect to the provisions
of S. 1887 as It was passed by the
Senate on December 2 that deal with
the extension and improvement of the
Emergency Veterang' Job Training Act
of 1983 [EVJTA1 I want to make spe-
ctal mention of the agreement that
the distinguished chairman of the
committee [Mr. Mturowseui and I
have reached with respect to these
provisions. If we are not able to re
solve our differences over the larger
legislation early In the next session or
to proceed in some other fashion to
pass and enact-outside of S. 887-this
EVJTA extension and improvement
legislation, Senator MuRxowsiu and I
have agreed to return the Senate-
passed EVJTA extension legislation to
the House in a separate bill by early
February.

SUImCARY OUTL[Ig
Mr. President, for the information of

my colleagues and the publlc, I ask
unanimous consent that a summary
outline of the cost-savings provisions
of subtitles A and B of the conference
agreement be printed in the REcour at
the conclusion of my remarks.

CONCLUSION
Mr. President, as I noted at the

outset of my remarks, rseting a final
compromise with our colleagues in the
House on some of the issues in this
legislation-especially those provisions
relating to eligibility for VA health
care-was a very difficult task. Togeth-
er, we had a commitment to fulfilling
our reconciliation obligations while
protecting the VA as much as posible
from harm_ However, we had very dif-
ferent approaches as to how to reach
that shared goal.

In the end, thanks to the efforts of
Senators Muagowsir and Suapsow
and Representatives MowrrGosar and
HAMMrsscHmrrnT and the other confer-
ees-and many long hours of work by
staff of both committees-we were
able finally to hammer out the com-
promise which is before the Senate
today and which I recommend to my
colleagues.

I want especially to thank the mi-
nority staff of the Veterans' Affairs
Committee, Bill Brew, Babette Poaler.
Ed Scott. Nancy Bllica. Ingrld Post
Charlotte Hughes, and Jan Steinberg,
for their outstanding efforts on tdsi
bill over the last few weeks and

months. My gratitude also to the
Senate majority staff, Cathy McTighe,
Julie Susman, and Tony Principl, for
the extraordinary spirit of cooperation
and dedication they exhibited In our
work together over this very pressur-
ized and trying time period.

I also thank the House staff who
worked on this legislation-Pat Ryan,
Jack McDonell, Vic Raymond, Arnold
Moon, Jin Cochran, Mack Fleming.
Rufus Wilson, and Kingston Smith
from the House Committee on Veter-
ans' Affairs, and also, Bob Cover, of
the House legislative counsel's staff
who, as usual, worked tirelessly and
most effectively in helping to craft the
final version of the legislation.

There being no objection, the sum-
mary was ordered to be printed In the
RscoRD,' as follows:
SUMMARY OF COSTZ-AVINGS PROVISIONS FnRO

Su-nm.a A arD B
HOP:r.AL CA" E aIrrL-rTY

A. VA shall In VA facllities, and may In
non-VA facilities as authorized in section
603, furnish needed hospital care to:

L Veterans for ser-ice-connected disabll-
ities

2. Service-conneeted disabled veterans
rated at 50O% or more

3. Other serrvce-conneted disahled veter-
arm

4. POWs
5. Veterans exposed to Agent Orange or

radia Jon
6. Veterans of World War r and earlier

conflicts
7. Veterans with no service-connected dis-

abilities who are "unable to defray the costs
of needed hospital care-meaning those who
are either VA improved-pension recipients
or Medicaid eligible or who have incomes
nob exceeding $15.000 for a veteran with no
dependents and $18,000 fr a veteran with
one dependent plus $1,000 for each additlon-
al dependent, called the 'Category A"
income threshold.

In connection with the foregoing. the
Joint Explanatory Statement sates that:

The conferees intend that care be fur-
ished to serviceconnected disabled veter-

a low-income veterans, and. to the extent
resources are available, other eigible veter-
am

The conferees int-nd that for categories
1-8, the VA'a mole obligatiln I (1) if a veter-
aut i in immdiate need of hospitalization.
to furnish an appropriate bed at the VA fa-

Utilty where the veteran applief or, if none
Is available there to furnish a contract bed
if anthortmed in oeIuon 03 or arrange to
admi/ the vteran to the next closest
VAMC or DOD facility with wvocl the VA
has a sharing agreement, with an available
bed, or (2) if the veteran needs non-immedi-
ate hspltlizatimn LA schedule the veteran
for adbnskon there if the schedule there
permia or (B) refer the veteran for sched-
uling and admibion to the next closest
VAMC, or DOD facilUty with which the VA
has a sharing agreement, with an available
bed sd then facilitate the veteran's admis-
3s1m there.

The conferees intend' that, if there are
two- or more veterans applying for the same
bed at a particular facility and one Is seek-
ing are for a service-coneted disabilitry or
ha a 50-pereent-or-more serice-connected
tdsalllty, that veteran should receive the
bed
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The conferees note that the legislation

makes no change In the beneficiary travel
program.

B. VA may, In VA facilities and in non-VA
facilities as authorized in section 603. fur-
nish needed hospital care to the extent that
facilities and resources are available. to:

1. Non-service-connected veterans with in-
cmot -e.s above the Category A income thresh-
old.

2. Non-service-connected veterans with
income above $20.000 for a veteran with no
dlependents and $25,000 for a veteran with 1
dependent plus $1,000 for each additional
ldependent-called the "Category B" income
lirceshold -on the basis of an agreement to
make a payment (similar to the Medicare
deductible) in connection with such care.

In connection with the foregoing, the
Joint Explanatory Statement states that
t heX conferees Intend that those veterans
making payments In connection with their
care would have lowest priority for inpa-
I icnt. outpatient, and nurlsng home care.

C. In the case of a veteran whose Income
in the previous year is above the Category A
Income threshold or the Category B income
threshold, the Administrator would be au-
thorized to make an exception to place the
veteran in a higher-priority category, as ap-
propriate. on the basis of a recent, sharp
drop in income to a level substantially below
the Category A or B threshold.

OUTPATIENT ELIGIBILITY

Essentially no change in current law; eligi-
bility based on hospital-care eligibility.

NURSING HOME AND DOMICILIARY CARE
ELIGIBILITY

No change in current law.
PRIORITIES FOR CARE

No change in current law except to add
ctcrans receiving VA Improved pension

hbtuefits (under section 512) as a new last
priority category (in section 612(i)) for out-
p at i-nt care.

CONTRACT CARE

No change from eligibility in current law.
INCOME THRESHOLDS

Category A and B as set forth above with
the dollar amnounts increased, beginning 1/
1, 87, by the preceding year's Social Securl-
ty/VA pension CPI.

PAYMENTS BY VETERANS

A. Hospital Care: Payment of the Medi-
carte deductible for the first 90 days of care.
and half of the deductible for each succeed-
ing additional 90 days of care. within a 365-
iday period.

B. Outpatient Care: Per-visit payment of
20% of the VA average daily rate, not to
exceed the Medicare deductible for any 90-
day period.

C. Nursing Home Care: Payment of the
Modicare deductible for each 90 days of
cart.

D. Combinations of Modes of Care: Pay-
mcnlts made for either mode of inpatient
car t(hospital or nursing home) would be
credited toward care in the other mode.
Also, a veteran would not be required to pay
:1at amount greater thian the inpatient Medi-
ca:re deductible in connection with any com-
bination of outpatient and hospital or nurs-
ing home care furnished during any 90-day
pe-riod.

COMPENSATION COLA

Provide for a compensation DIC/COLA at
3.1%- for FY 1986.

HEALTH-INSURANCE RECOVERY

Pro ide for VA recovery for health insur-
ers for non-senrvice-connected VA care fur-
nisied to covered veterans generally to the
same extent as recovery by non-federal pro-
viders would be permitted under the health
insurance plan In question.

ADOPTION ASSISTANCE AND PRENATAL CARE
PROVISIONS

Mr. CRANSTON. Mr. President, I
am delighted that the conference com-
mittee subconference on Medicaid
issues agreed to include, in the recon-
ciliation bill, provisions relating to the
adoption assistance program and the
coverage of certain groups of low-
income pregnant women who have
previously been excluded from Medic-
aid. I proposed these provisions in leg-
islation, S. 1628 and S. 7 respectively,
which I introduced earlier in this ses-
sion.

ADOPTION ASSISTASCE AMENDMENTS
Mr. President, the subconference in-

cluded in the Finance Committee por-
tions of the reconciliation measure
three provisions relating to the adop-
tion assistance program established
under Public Law 96-272, the Adop-
tion Assistance and Child Welfare Act
of 1980.

As one of the principal Senate au-
thors of the 1980 legislation, I have
been deeply gratified by the difference
that this law has made in the lives of
thousands of children who might oth-
erwise have been left to languish in
foster care. HHS has reported that by
fiscal year 1984 almost 12,000 children
had been moved from foster care to
adoptive homes under the new adop-
tion assistance program authorized by
Public Law 96-272. Experience in oper-
ating this new program, however,
brought to light several problems of a
technical nature with respect to con-
tinuing Medicaid coverage for these
children as they moved from foster
care placements into adoptive homes.
Therefore, on September 11, I intro-
duced with the distinguished Senator
from Utah [Mr. HATCH] and others,
legislation, S. 1628, which would make
three changes in the adoption assist-
ance program with respect to the
availability of Medicaid assistance for
these children. The three changes are:
first, elimination of the requirement
in existing law that a special-needs
child receive a token adoption assist-
ance payment that the State in which
a special-needs adopted child resides,
rather than the State where the adop-
tion took place, provide Medicaid cov-
erage; and third, clarification that
Medicaid coverage can be continued
during the care and an adoption
decree is actually entered.

Mr. President, as I indicated in my
introductory remarks on September
11-CONGRESSIONAL RECORD, S11275--
on S. 1628, had the House accepted
the Senate bill language in the confer-
ence in 1980, the problems relating to
continuation of Medicaid between the
end of foster care status and the adop-
tion itself would not have occurred nor
would the law have required a token
adoption assistance payment in order
for Medicaid to be available for a spe-
cial-needs child whose only needs were
medical. I am pleased, 5 years later, to
have been able to help correct these
particular problems.

Additionally, when the 1980 legisla-
tion was enacted, I had expressed by

concern that it did not adequately deal
with the needs of adoptive families
who moved from one State to another.
During hearings I chaired on the need
for adoption reform legislation during
the 95th and 96th Congresses, numer-
ous witnesses testified about the prob-
lems that territorial limitations upon
then-existing State adoption assist-
ance programs posed for their fami-
lies. I was delighted when; earlier this
year, the Reagan administration sup-
ported this change so that we could fi-
nally rectify this problem.

Mr. President, as I indicated at the
time I introduced 5. 1628, the growing,
bipartisan support for these adoption
initiatives begun more than a decade
ago is indeed heartening. Many of
those who once opposed Federal legis-
lation to encourage adoptions have
now become strong supporters and
proponents of our efforts In this area.
Even the Reagan administration
which In 1981 and 1982 had proposed
the repeal of Public Law 96-272, now
supports its continuation and has
launched Its own special needs adop-.
tion initiative. Having been a principal
author of both Federal statutes relat-
ing to adoption, Public Law 96-272 and
Public Law 95-266, I welcome this sup-
port and new enthusiasm for adoption
alternatives. In addition to the Sena-
tor from Utah [Mr. HATCH], 8. 1628
has been cosponsored by Senators
DODD, ORASSLEY, LEVIN, METEZE AUM,
MoyIwnN, RirGLz, Roc wimt, and
HuMPHRrEY.

EXTEN'DING MEDICAID COVEIAG TO cZIrriN
LOW-INCOME PRECgANT WOMEN

Mr. President, I am also exceedingly
grateful to my good friend, the chair-
man of the Senate Finance Commit-
tee, the Senator from Oregon [Mr.
PACKWOOD], for the Senate conferees'
agreement to accept the House provi-
sions extending Medicaid coverage to
low-income pregnant women who are
living with an employed spouse, but
whose family income is below the
AF'DC income and assets eligibility
standards. The Senator from Oregon
and I had discussed these provisions
privately when the reconciliation bill
was before the Senate and he then as-
sured me that he hoped to be able to
include these provisions in the final
legislation.

In January, I introduced legislation,
8. 7, to close the gap in the Medicaid
Program which resulted in these low-
income pregnant women in a large
number of States being denied the
medical assistance necessary to carry
their pregnancy to term and increase
the likelihood of having a healthy
baby. This has been an effort of mine
which has gone on over a number of
Congresses; each Congress .we have
made more progress in ensuring that
low-income pregnant women are pro-
vided with the medical assistance they
need during pregnancy. In the last
Congress, we succeeded in Public Law
98-369-in extending Medicaid coverage
to low-income pregnant women who
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have previously been excluded because
they had no other dependent children
or were living with an unemployed
husband. However, provisions which
%ouid have extended the same cover-
age to low-income women living with
an employed husband were not en-
acted. Enactment of the provistons in
this reconciliation legislation which
would extend Medicaid coverage to
this group also corrects an inequity
which I consider to be antifamily and
antiwork. My statements explaining
the history of these provisions, earlier
versions of S. 7 which were introduced
in the 95th, 96th. 97th, and 98th Con-
gresses, and the cost effectiveness of
providing medical assistance during
pregnancy to low-income women are
set forth in the CoGcac:ssioiAi
REC:ORD Ut JRnuary 24, at 8621 and
July 23. 1985, at S9891. My July 23
slatement includes the revised CBO
cost estimates for enactment of S. 7.

Mr. President, I am very proud to
· ay that S. 7 and my efforts in this
area have always enjoyed strong sup,
port from a broad range of organiza-
tions, including child advocacy groups
and health-care groups, as well as or-
ganizations with sharply differing po-
sitioris on the issue of abortion. Those
organizattons which have endorsed S.
7 include the National Right to Life
Committee. Planned Parenthood Fed-
eration of America, Children's Defense
Fund, National Conference of Catholic
Charities, Catholic Health Association,
Association for Retarded Citizens,
Family Service Association of America,
Child Welfare League. National Asso-
ciation of Chlildren's Hospitals and Re-
lated Institutions. California Associa-
tion of Children's HospitaLs, National
Periniatal Association, and American
A,-'ndemy of Pediatrics.

Mr. President, I also want to express
my appreciation to my colleagues from
h!,th sides of the aisle and with differ-
!mg views on the issue of abortion, who
have given their support to S. 7 and
the principles it represents. Support
for S. 7 represents support for an initi-
at ive that is procholce, prolife, and
p rofmnily In a very meaningful sense.
!'or those who support freedom of
c.oice. nothing could be more central
te that freedom of choice than the
i;ght of a low-income woman to choose
to carry a pregnancy to term free from
l e economic pressures arising from
.;er inability to pay for the costs of
the medical care needed. For those
wviro believe that abortion should
iif \er be permissible, making available
tie medical care necessary for a low-
inlcome woman to carry a pregnancy to
:erm is essential to alleviating econom-
rc pressures which might otherwise in-
fluence a decision to terminate a preg-
nancy.

Additionally, having been deeply In-
volved with several of my colleagues in
t he efforts in the last Congress to de-
velop the framework for a responsible
and sensible approach to dealing with
the so-called Baby Doe cases- I have
nlio tried to point oplt the relationship
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between that issue and making ade-
quate prenatal care available to all
pregnant women. Although it may not
be medically possible to ellminate en-
tirely the incidence of high-risk births.
there is absolutely no question that
the availability of adequate care
during pregnancy can be critical to re-
ducing the likelihood that a child will
be born with a serious disabling and
life-threatening, condition.

The cosponsors of S. 7 include Sena-
tors MOYNIHAN, MATSUNAGA. INOUYE
RIEGLE, METZENBAUM, DODD, LGVIN,
KENNEDY, ANDRE-WS, SIMON, LEAHY,
BOSCHWIrT, PROXMIRE, and ROCKEFEL-
LER.

Again, I would like to express my ap-
preciation to the Senator from Oregon
[Mr. P^cKWOOD] for his support and
work on behalf of this provision, and
for his commitment to helping ensure
that reproductive choice includes the
right to carry a pregnancy to term
without the economic pressure that
lack of access to medical assistance
can create.

Finally, my thanks to the Senator
from Texas [Mr. BrCTsi1 for his ef-
forts on the Finance Committee on
behalf of both the adoption assistance
provisions and the Medicaid coverage
for low-income pregnant women and
to the Senator from Louisiana [Mr.
LONGe, the ranking minority member
for his support as well.

CONCLUSION
Mr. President, I am very pleased

that these provisions relating to adop-
tion assistance and medical care for
low-income pregnant women have
been Included in this measure. I be-
lieve that both initiatives represent a
significant step forward in our con-
tinuing efforts to improve the lives of
countless numbers of infants, young
children. and their families.

SOLE COMMUNITY HOSPITAL AMVr.Sbm'r
Mr. President, I am very pleased

that S. 1730, the Consolidated Omni-
bus Budget Reconciliation Act of 1985,
as agreed to by the conference ecOn-
mittee includes a provision to require
that certain sole community hospitals
be provided with adjustments in their
Medicare payments to account for
services instituted after the end of the
so-called base year. This provision-
which derives from an amendment,
amendment No. 1032 to & 1730, that I
proposed with Senator BuRaDmc on No-
vember 13, 1985-would correct a very
serious inequity affecting Redbud
Community Hospital in Cleariake.
CA-and possibly a number of other
sole community hospitals.

Mr. President. Redbud Hospital has
been engaged in litigation for a year
and a half with the Health Care Fi-
nancing Administration in HHS in an
attempt to obtain a fair and equitale
Medicare payment rate whieh would
take into account the three nev serv-
ices-intensive and cardiac care unIts
and a new pharmacy-that the hospi-
tal instituted after the end Its base
year, 1982-83. As I explained during
the debate on myr amendment-which

A;* December 19, 1985
appears in the RECORD for November
13, beginning on page S15351-these
services were instituted after many
years of planning and development
and are necessary for the hospital to
meet the needs of the predominantly
elderly community it serves. Without
financial relief to meet its resulting In-
creased operating expenses, the hospi-
tal could very well be forced to default
on its State-issued bonds or reduce Its
services to those who depend on it for
their care.

After 18 months of proceedings. the
lawsuit is still pending. In the process,
the hospital has nearly exhausted Its
resources for continued litigation.

With this legislation. Redbud will be
able to bring the litigation to a close.
and receive just compensation And
the residents of Clearlake Highland
will be able to have access to a full
range of needed life-saving hospital
services.

I would like again to thanlk the
chairman of the Finance Committee
IMr. PAcd wooD] and the ranking mi-
nority member [Mr. Loi]l for their
assistance when I, along with Senator
BuODIcK, offered the amendment and
for their support of the provision in
conference. My thanks also to Bob
Hoyer and Michael Stern, two abso-
lutely splendid professionrls, for their
help and expertise on this matter.

Mr. McCLURE. Mr. President, the
Committee on Energy and Natural Re-
sources reached conference agree-
ments with the House on all matters
within its jurisdiction. Specifically,
subeonference 11 on energy programs
reached agreements on provisions re-
garding the Strategic Pe.roleum Re-
serve, Federal Energy Corservation
Shared Savings, Biomass Energy and

,Alcohol Fuels Loan Guarantees. and
synthetic fuels. Subconference 12
reached agreements on provisions re-
garding uranium enrichment. And.
subconference 13 reached agrement
on Outer Continental Shell issuer.

These conference agreements
achieve savings of $6,162 million and
$6,076 million in outlays In fiscal year
1986 and $6,124 million In budget au-
thority and $6,504 millon in outlays
for the 3 fiscal years 1986 through
1988. The savings exceed the commit-
tee's original targets in its reconcilia-
tion instruction.

In summary. these conference agree-
ments are consistent with the assump-
tions in the budget resolution in two
areas: First, they achieve sarings in
DOE's Strategic Petroleum Reserve
Program by reducing the minimumn av-
erage annual fill-rate from 159,000 to
35,000 barrels per day. Second. the
conference agreement includes provi-
sions to settle the legal- dispute be-
tween the Federal Government and
several States regarding the diposi-
tfon of certain bonuses and rents held
in escrow as of March 31, 1985. As as-
sumed in the Senate and House colm-
mittee reconciliation i/structlons. the
conference agreement distributes 27



December 19, 1985 Be
percent of such bonuses and rents to
the affected States as well as interest
accrued thereon. However. as did the
Senate and House passed measures,
the conference agreement also in-
cludes the disposition of other OCS
revenues in dispute, specifically, royal-
ties, both retrospectively and prospec-
tively.

In addition, the conference agree-
ments achieve savings in budget au-
thority and outlays in four areas not
assumed in Senate and House reconcil-
iation instructions, which are uzanium
enrichment, DOE energy conservation
programs, DOE blomass loan suaran-
tees, and synthetic fuels.

STRATEGIC PWTROLrEUM RESvr
The Strategic Petroleum Reserve,

which was authorized in 1976, contin-
ues to be the United States' principal
line of defense in the event of another
severe disruption of international
energy supplies. When we began the
new fiscal year on October 1 there
were approximately 489 million bar-
rels of crude oil in storage.

By comparison, the conference
agreement provides for a minimum
fill-rate of 35,000 barrels per day
through fiscal year 1988. At this re-
duced fill-rate, at the end of fiscal year
1986 there will be approximately 500
million barrels in storage. However,
the conference agreement specifically
requires that a minimum average
annual fill rate of 35,000 barrels per
day be maintained until 527 million
barrels of oil are stored in the SPR.

This change in the minimum fill-
rate will achieve fiscal year 1988
outlay savings of $1,455 million. The
corresponding outlay savings over the
3-year period of fiscal years 1988
through 1988 will be $4,003 million.

Similarly, the conference agreement
regarding SPR facility construction, as
did the budget resolution, provides for
continued expansion of SPR capacity
at all sites toward the objective of fill-
ing the SPR to 750 million barrels.
Under the conference agreement the
available SPR capacity is expected to
increase to nearly 550 million barrels
b:y the end of fiscal year 1986. By com-
parison, at a minimum fill-rate of
35,000 barrels per day, or 12.8 million
barrels per year, the cumulative oil fill
will be below 550 million barrels
through fiscal year 1988. Therefore,
this agreement will not constrain in
the fill-rate of 35,000 barrels per day.

URANIUM ENRICHMENT

The Senate-passed till, as did the
recommendation of the Committee on
Energy and Natural Resources, estab-
I ished an authorization for the De-
partment of Energy's uranium enrich-
ment program.. The effect of this au-
thnoriation w;ls to require the pro-
gram to operate at no additional cost
to the Treasury. In addition, the Sec-
retary of Energy is directed to make
an initial repayment to the Treasury
from current revenues, if any, of
excess expenditures accumulated over
the past several years.
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By comparison the conference agree-
ment authorizes uranium enrichment
appropriations during fiscal years 1986
through 1988 at a level equal to esti-
mated revenues less an amount deter-
mined by the Secretary of Energy,
which Is to be paid to the Treasury in
partial repayment of unrecovered Fed-
eral investments. In addition, any rev-
enues in excess of expenditures are to
be deposited in the Treasury in repay-
ment of the debt identified by the Sec-
retary in accordance with the confer-
ence egreement.

The resultant budgetary savings
under the conference agreement in
fiscal year 1986 are $190 million In
budgetary authority and $120 million
in outlays. The savings over the -year
period 1988 through 1988 are $724 mil-
lion in budget authority and $59( mfl-
lion in outlas.

In addition, the conferees, as was
the Senate, were concerned about the
impact of the recent decision of the
U.S. District Court for Colorado,
which could have serious long-term
implications for the program and its
revenue flow. Therefore, the confer-
ence agreement requires a report from
the Secretary within 60 days of enact-
ment on the effect of such court deci-
sion on DOEFs uranium enrichment
program and steps that may mitigate
those effects.

WD SacRY co MVATIoN rsomA&M
The conference agreement, as did

the Senate-passed bill, authorize Fed-
eral agencies to enter into certain con-
tracts for energy efficiency improve-
ments in Federal buildings. Under
such contracts the contractors will be
paid from money saved as a result of
the energy efficiency improvements
installed in Federal buildings

According to the Congressional
Budget Office, this shared savings pro-
gram can save the Federal Govern-
ment. approximately $8 million over
the next 3 years, with a potential of
$350 million over the next 10 years.

OU1TERCOiNRynI'AL S8rH 3 (g R.VENUM

Mr. President, the conferees also
agreed on language resolving the Ilti-
gation over section 8(g) of the Outer
Continental Shelf Lands Act The
statement of managers explains the
result of the conference, and with re-
spect to the 8(g) issue itself, I think
the conference did a remarkable job
given the time-limitations we were
under. The agreement will resolve
with finality all issues with respect to
the distribution of receipts from leases
within the b(g) zone.

The Senate was able to prevail In
eltminatlng the instant recoupment
provisions of the House measure. The
Senate was also able to delete unac-
ceptable provisions of the House meas-
ure which would have placed-limita-
tons on how States could spend their
share of these receipts and which
would have mandated a 33-percent
pa"sthrough to localities. The Senate
conferees agreed to a formulation on
the sharing of information which we
feel adequately protects the confiden-
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tlality of certain information and
which also will avoid enormo'Ms paper-
work.

Consistent with the report language
which had been Included In the
Senate, the conferees agreed to specif-
ically exclude Federal income or wind-
fall profits taxes from the distribution
of receipts. The House agreed with the
Senate position which permits the
Secretary to proceed with leasing in
the absence of a unitization agreement
and also with the Senate position
which provides some flexibility to the
Secretary of the Treasury in obtaining
the highest return on Invested funds.
The House, also agreed with the
Senate language on section 7 disputes
involving Alaska and on the extin-
gulshment of all caRtm if a State were
to accept payment.

In general, Mr. President, I am
happy to report that the Senate posi-
tion waas maintained with respect to
the real issue before the conference
with respect to the budget. One issue
which should perbaps be mentmoned is
the Isue of whetbe pre-198 leases
are Endmed. To a great eaxtat, as the
Senator from Louisiana pointed out in
the conference, the issue, it there was
one, ws settled in the Senate by the
defeat of the Evans-Metsenb=m

wnmement. The H r cmnferees
raised the question as to whether the
statement of managers should Indicate
that such leases were not Included.
Since the bill language was identical,
statutory change was not possible. The
House conferees considered and then
rejected a motion to adopt such report
language1 As a result there should be
no misinterpretation over what the
language of the measure means.

There were two unrelated issues
which were raised in the conference.
The House had adopted an amend-
ment to section 19 of the OCSLA with
respect to State review of leasing
plans. The House position would have
provided an effective State veto over
and Federal activities by requiring the
Secretary to-cmnply with a subtan-
tial-evidence test in rejecting any
State recommendations, and then only
if he were to find that the damage to
the national Interest outweighed the
environmental consequences It is
clear that any single lease could
hardly meet that test.

I regret that the Senate accepted
any amendment on this section. I be-
lieve that we went further than we
should have back in 1978. Because the
dynamics of this budget proess re-
Quired it, however, we did agree to lan-
guage which makes it clear that when
rejecting a State recommendation, the
Secretary should make a point-by-
point response with his reasons. I
think that is useful The present arbi-
trary and eapriciouF standard has been
retained for review of the Secretary's
decisions. We agreed to move the
standard to section 19(c) for clarity
and to specifically reference the Ad-
ministrative Procedures Act so that
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there could be no misunderstanding. nally fall before the budgetary axe, at such
The decision is strictly that of the Sec- the very time that it is about to suc- enact
retary and there should be no implica- cessfully achieve its statutory mission. Thi
tion that anyone-a Governor or a As I noted earlier, the position of porat
court-is to substitute its judgement the House prevailed in the conference, the d
for that of the Secretary, especially following change in the admlnistra- form
given the present situation in the Mild- tlon's position in favor of abolition of cludif
east. As a substantive matter, this the Synthetic Fuels Corporation. The auth,
amendment does not change existing conference agreement as well as the Senal
law. I do agree with the procedural continuing resolution, as of the date of ing a
change which requires a point-by- enactment, would restrict the Board of Corp,
point response. I think that could be Directors of the Corporation from also
tread into existing law in any event, making any new awards for financial tion
and it also seems to me to be a matter assistance under the Energy Security Act.
of simple courtesy. Act after enactment of this provision, A f

The second nongermane issue was except that the Corporation and Its the
the so-called Buy America provision. I successor (Department of Treasury) is ment
regret to say that the Senate confer- to perform and complete the under-
ees receded to the House on this issue. takings of the Corporation's existing, resoll
I think this is a bad amendment.' It legally binding, awards or commit- mark
violates our international trade obllga- ments. By the statutory terms of the Un
tions. It will cost Americans jobs. It conference agreement, nothing in this mUnt
will increase the deficit. It will jeop- Act shall mpair or alter the powers, t
ardize our already imperiled energy se- duties, rights, obligations, privileges.
curity. It will complicate and further or liabilities of the Corporation, Its Prat
delay our leasing program. It will cost Board of Drectors, or project sponsors it
the taxpayers and consumers of this in the performance and completion of the "
country money. Unfortunately once the terms and undertakings of a legal- 'prove
again emotion came out ahead of ly binding award or commitment en- Be(
common sense. I think the sponsors tered into prior to the date of enact- termi
and the rest of us will regret it. ment. visiot

Mr. President, with the sole excep- As I discussed in my remarks on the ence
tion of the last two amendments. I continuing resolution, this restriction respe
think that the Senate conferees have also applies to changes in existing fi- Direc
done an outstanding job and I urge my nancial assistance awards or commit- the (
colleagues to support the work of the ments of the Corporation. It is not In- ee St
conference. tended, however, that this limitation the r

Under the conference agreement the on changes or modifications to exist- IV of
resultant budget savings from this ing financial awards or commitments Sec
action in fiscal year 1986 are $4,501 restrict changes which may be neces- Pers
million in budget authority and out- sary as part of normal contract moni- mine
lays. whichl is comparable to the corn- toring or admliistratlon activities. recto
mittee's action and the Senate-passed This restriction on changes, in coordi- be le
bill. nation with the rorl.siton of finrds in in el

SYNTHrTIC FtrALS

Mr. President, as I noted earlier
today in my remarks on the continu-
ing resolution for fiscal year 1986, on
numerous occasions since the 1973 oil
'rmbargo I have risen to address the
need for the development of a com-
mercial synthetic fuels capability in
the United SLates. I would refer my
colleagues to that statement. rather
than repeat those remarks at this
time.

As we are all aware. Mr. President,
t he United States Synthetic Fuels Cor-
poration was established in 1980 by
t ue Energy Security Act to create a
domestic synthetic fuels capability as
.11 alternative to oil Imports. However,
the House-passed Omnibus Reconcilia-
tion Act for 1985 contained provisions
terminating the Corporation, as did
the House passed continuing resolu-
tion. The Senate-passed reconciliation
measure did not contain compa.'able
protvisions.

Morn-over. this conference agree-
mnent contains similar provisions to
tloust in the continuing resolution. ter-
miniating the Synthetic Fuels Corpora-
tion. As I said earlier, after consider-
able debate and repeated attacks by its
critics, the Sy3nthetic Fuels Corpora-
tion under this conference agreement
and the continuing resolution will fi-

the Energy Security Reserve, does
however limit the authority of the
Board (or the Secretary) to make
changes w-hich would Increase the
maximum obligations authority estab-
lished by the Corporation with respect
to any such award or commitment.

The Corporation has entered into a
legal binding financial assistance
award for the Union Oil Parachute
Creek Oil Shale Project which obli-
gates the Corporation to pay up to
$500 million in price guarantee pay-
ments for the production of shale oil
from new improved facilities to be con-
structed by Union Oil Company at its
existing oil shale facility in Colorado.
This award also legally commits the
Corporation to use its best efforts to
complete documentation of the terms
of a loan guarantee, and execute the
loan guarantee agreement, of up to
$327 million within the $500 million in
obligational authority available for
the price guarantee payments. The
language of the provision preserves
the Corporation's obligation to com-
plete the terms of the Union Oil loan
guarantee agreement. Further, it rec-
ognizes the need for consultation with
the Secretary of the Treasury on the
interest rate and timing, and substan-
tial terms of the loan guarantee and
requires that the Secretary provide
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consultation within 30 days of

tment of this provision.
e Board of Directors of the Cor-
tlon Is continued for 60 days after
late of enactment in order to per-
these and other functions, In-

ng transmission to appropriate
orization comminttees of the
te and House of a report contain-
review of implementation of the

oration's business plan, which
fulfills the requirements of sec-
126(bX3) of the Energy Security

urther indication of the effect of
e provisions on the Union agree-
is reflected In my colloquy with

tor ARmasTRONG on the continuing
utton. and I refer you to those re-
s earlier today.
der both this conference agree-

and the continuing resolution,
in 120 days of enactment the Cor-
,ion shall terminate and transfer
;s functions to the Secretary of
Treasury In accordance with the
slons of existing law.
mause the Corporation is being
inated earlier than originally en-
led by the Congress, the confer-
agreement provides, first, that,

,ct to the salaries and benefits of
ctors, officers and employees of
Corporation, no officer or employ-
iall receive a salary in excess of
ate' of basic pay payable for level
the executive schedule.

cond, the Director of the Office of
,nnel Management shall deter-
the amount of compensation Dl-

rs, officers, and employees shall
gally entitled to under contracts
'fect on the date of enactment.

respect to compensation and
fits not covered by contract, no
ge shall thereafter be allowed or
itted unless the Director of the
,e of Personnel Management
es that such change Is reasonable.
Lile the Corporation's by-laws and
en policies and procedures in
t on the date of enactment of the
will remain in effect until

ged, the Corporation will not be
fitted to waive any of their re-
ements which are necessary for a
ctor, officer or employee to qual-
br pension or termination benefits
r the Corporation's by-laws or
en personnel policies and proce-
s in effect on the date of enact-

· President, as I discussed earlier
he continuing resolution, this abo-
i of the Synthetic Fuels Corpora-
will go down in history as one of
najor breaches of faith between
Federal Government and Amerl-
ndustry. The losers, however, are
Lmerican people.
cause of an extraordinary nation-
eed, we asked American industry
ep out to the frontier of energy
lopment in the United States and
rtake the significant technologi-
nd financial risks necessary to ad-
e the commercial development of
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synthetic fuels. It was recognized that
this was to be a Joint effort in recogni-
tion of the risk involved. What was at
stake was greater control of our
energy future, and the resultant na-
tional security benefits energy inde-
pendence would provide.

By our action today we may well be
sacrificing the security of our energy
future. Just as Important, we are clear-
ly sacrificing significant private sector
investment that has been made and
would likely not have been made at
this time if it were not for the Federal
synthetic fuels initiative that led to
the creation of the Synthetic Fuels
Corporation. Once again the Federal
Government has failed to fulfill its
commitment to the American people
and to the companies that have relied
on it.

Mr. President, a table summarizing
these savings appears at this point in
my remarks.

[ST:fIATED BUDGET IMPCT OF RECONCIUATMN PROV-
SONS, COMMITTEE ON ENERGY AND NATURAL RE-
SOURCES
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1.471 185 -1.135 -3,991
... -1359 -131 -1313 -4,03

...... -6
...... ? - 4 -6

- 19 -2 265 -724
.... 120 -299 -267 -59

.... -6,162 250 -212 -6,12'
6.016 -23 405 -6,54

CONCLUSION

Mr. President, these conference
agreements appear in titles VII and
VIII of the Consolidated Omnibus
Budget Reconciliation Act of 1985.

_Mr. MATTINGLY. Mr. President, I
rise to express my deep concern over a
prov ision in this reconciliation confer-
enee report relating to the recalcula-
tia:i o Ilte Federal Medical Assistance
Percer la: e [FMAP] for the Medicaid
fP'ogra:1. I do so primarily because my
hcme State of Georgia is seriously
hurt by the provision.

TUnder current law, the Federal
matching rate is calculated biannually.
Between October 1 and November 30
of el en-numbered years, the Secretary
of Healthl and Human Services is re-
quired to promulgate the FMAP

<which sill be in effect for the next 2
:'ears, beginning in October of the
odd-lnumbered years. In other words,
Medicaid matching rates for fiscal
yesars 1986 and 1987 were promulgated
in ;he fall of 1984, to be implemented
In October of this year, and It was on
the basis of these rates that States
tha t planned their budgets.
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The Consolidated Omnibus Budget

Reconciliation Act of 1985 as passed
by the Senate contained a provision
which would provide for annual recal-
culation of FMAP rates, beginning in
1988. Mr. President, I did not object to
this provision. It was fair, it treated all
States equitably, and it would not
have disrupted the current calculation
and budget-planning cycle, since
FMAP rates were scheduled for recal-
culation in 1988. Unfortunately, the
House-Senate conference tampered
with the provision by rolling back the
effective date of the recalculation to
1987. The effect of this, in my opinion,
is disastrous. For one thing, it is antici-
pated that this alteration in the effec-
tive date costs the Federal Govern-
ment about $64 million. Twenty-six
States gain by this recalculation.
Their windfalls vary from over $30
million to $280.000 in 1987. Thirteen
States lose Federal matching dollars.
My home State of Georgia, for exam-
pie, is denied $13.38 million.

I want to reiterate, Mr. President,
that I have no quarrel with the con-
cept of an annual recalculation cf the
FM9AP or of implementing the change
in 1988. But I believe that this issue
has been dealt with in an inappropri-
ate and unfair manner. As I have said,
this change comes in the middle of a
calculation cycle, essentially changing
ground rules in midcourse. States
which lose substantial funding could
not have anticipated that they were at
risk of losing funds. They had no op-
portunity to present their case on this
issue. But they must live with the re-
sults. I have heard from the Governor
of Georgia, Joe Frank Harris, who has
stressed the hardship this will be to
the Medicaid Program in Georgia. He
has already prepared his budget for
fiscal year 1987 which he presents to
the Georgia general assembly in Janu-
ary. This budget, of course, was based
on current FMAP rates. Because of
precipitous action by the conferees he
can no longer count on the $13 million
currently due the State.

Furthermore, the recalculation issue
was not addressed In the House prior
to conference, and the Senate did not
deal with the 1987 date prior to that
time. Given those facts, I question the
appropriateness of the conferees'
action.

The proponents of the change have
argued that we must provide adequate
Federal assistance to those States
which benefit by the change, that is,
those States whose economies have de-
clined over the past year. I believe
that equal consideration should be
given to all States, based on their tndi-
vidual Medicaid Programs and popula-
tion needs Consider this fact. Mr.
President. Of the 26 States which gain
from the recalculation provision-over
one half of those States-14 continue
to have per capita income levels
higher than that of the State of Geor-
gia. Georgia has traditionally had a
per capita income level below the na-
tional average, and although the
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State's economy is improving, it still
lags behind other States

I want to point out as well that
Georgia has always had a modest Med-
icaid Program. Georgia provides only
17 optional services, while other States
provide as many as 31. In additfon, the
State has made serious and successful
efforts to make its program fiscalliy re-
sponsible. Georgia Instituted a pro-
spective payment plan for Medicaid
before the Federal Government con-
sidered and implemented such a
system for the Medicare Programn; it
was one of the first States to have
home and community-based care, a
cost-effective alternative to nursing
home care; and Georgia has Imple-
mented a number of other cost-con-
taining practices such as the require-
ment of prior approval for elective sur-
gery, mandatory outpatient surgery
for certain procedures, restriction on
emergency room use, limitation of
weekend admissions to emergencies,
and establishment of a cost avoidance
system which anticipates ineligible
claims prior to payment. Several of
these practices are now being adopted
by the private sector in its effort to
contain rising health care costs The
point I am making. Mr. President, is
that the Georgia Medicaid Program
does not have fat to trim in order to
compensate for the sudden, unantici-
pated loss of over $13 million. I fihd it
difficult to find fairness in a half-time
rules change which provides additional
funding to States with more generous
Medicaid Programs and higher per
capita income levels while penalizing a
State such as Georgia.

In 1984 I urged the Senate, and par-
titularly my colleagues on the Finance
Committee, to consider approaches
which treat all States equitably and
fairly when considering the Medicaid
Program. In addition, I urged the initl-
ation of a discussion of our national
goals and objectives for the Medicaid
Program. I vigorously renew that
appeal today.

This recalculation provision is oner-
ous for my State and for others. It is
my sincere hope that we can rectify
this problem next year by giving con-
sideration to the adversely affected

'States and by committing ourselves to
a fair-mlinded. even-handed treatment
of all States when we deal with the
Medicaid Program in the future.

Mr. BYRD. Mr. President, the con-
Ierence report on the reconciliation
bill on which the Senate is about to
act represents a significant step
toward reducing the record budget
deficits created over the past 4 years.
The conference agreement will reduce
spending by about $69 billion over the
next 3 years and raise about $14 bli-
lion in revenues over the same period_
For a total deficit reduction of $83 bil-
lion over the fiscal year 1986-88
period.

This bill represents real deficit re-
duction, arguably the only significant,
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real deficit reduction bill that the consensus legislation adopted in 1981 other
Senate has enacted this year. tightened the eligibility criteria for this

Mr. President, this reconciliation bill claims and doubled the excise tax on Mr
alone will not solve the deficit prob- coal. Those amendments resulted in the
lems that the Nation faces. But it does the rate of claims being approved confi
show that Congress is capable of dropping from 40 percent to Just 3.3 fund
taking the necessary actions. percent in 1985. fail I

However, I would caution my col- I wish to commend the Senate and the 1
leagues that the budget cuts envi- House conferees for their fine work fenci
sioned by the Gramm-Rudman amend- this issue. In particular, I wish to corn- contl
ment will be about three times greater mend Congressman SAM GIBBONS. I stray
next year than those contained in this also wish to commend Senator RoctK- I a
bill. Thus, this reconciliation bill is not FELLER for this fine work in pursuit of Conj
the end of the road, it is merely one this compromise. It is imperative to grai
more milestone in reducing the deficit. return the Black Lung Trust Fund to days
There is a much longer and harder solvency, and I am pleased that we tax e
road ahead of us next year. have taken the steps to do this in a bou

Mr. President, there are a number of fair and reasonable manner. has
specific issues in the reconciliation bill The reconciliation bill also contains dutl
which are of particular concern to the provisions relating to the funding of euif
people of West Virginia. In general, the Superfund Program, a program de-
these issues have been resolved in signed to clean up the Nation's aban- tion
ways that will benefit the people of doned toxic waste dumps. Those provi- Ageon
my State. sions establish an equitable distribu- tie

One of the provisions in this bill tion of the burden of financing the su- froes
that especially pleases me and many perfund through a broad-based manu- fron
of my constituents is that pertaining facturing excise tax and a petroleum Y a{
to the Employee Retirement Income and chemical feedstock tax. This tax As
Security Act [ERISA]. Several loop- structure will provide adequate re- cle
holes in the current law are closed, sources to fund the Nation's toxic sites
and additional; needed resources are waste cleanup program without jeop- caus
provided to the pension Insurance ardizlng the competitiveness of the ori1g
system, specifically the Pension Bene- American chemical industry in world mor,
fit Guaranty Corporation to care for markets. cor
pension beneficiaries whose plans are Mr. LAUTENBERO. Mr. President, fere.
assumed by the PBGC due to distress I rise to oppose the fencing of the Su- in tl
of the companies for which they work perfund funding in the reconciliation to c
or have worked. bill. The funds would be collected, but est

Most important to West Virginia, not spent. They would be held back the
the ERISA amendments are crafted in until the Superfund conference is con- poir
such a way that they will not disrupt cluded sometime next year. They port
the delicate steps now being taken by would be held back from use to clean sion
the Wheeling-Plttsburgh Steel Corp. up the hundreds of toxic wastesites full
to reorganize and emerge from bank- that plague my State and States M
ruptcy. Over 4,000 jobs in West Virgin- across the country. They could be used how
ia hang in the balance. I am relieved, as leverage against those members of TI
as are those 4.000 workers, their fami- the conference favoring strong Super- Senr
lies, and their communities, that this fund but concerned about the fund- and
situation was resolved satisfactorily. starved program to swallow a weaker tor

I wish to thank the conferees who bill. The outcome of the reconciliation and
were part of resolving this issue, espe- conference on Superfund is very disap- M
cially the distinguished junior Senator pointing to me for these reasons, is n
from Ohio, Mr. ME'ZKNBAUM, and the Mr. President, while I would have Sen
senior Senator from Pennsylvania. Mr. preferred to see a $10 billion Super- spel
HEINZ. fund, I supported the taxing mecha- for

I would also like to thank my col- nism included in the Finance Commit- wisl
league from West Virginia, Mr. RocKE- tee's funding package. I believe in this hay
tELLER. for helping to assure this out- instance that a broad-based tax is jus- TI
comec. tified, because a broad-based spectrum yiel

The conferees also adopted a provi- of industry contributes to the toxic M
sion that is a fair, reasonable, and waste problem across this Nation. I senJ
w-orkable solution to restore solvency withheld pushing for the inclusion of be
to the Black Lung Trust Fund. temporary Superfund tax extension

This compromise was developed by pending the outcome of the reconcilla- tl
the joint BCOA-UMWA industry com- tion conference on the Finance pack-
mittee--composed of representatives age. And now, I can only express my T
of the major coal industry companies sincere disappointment that the recon-
and the United Mines Workers of ciliation conference failed to provide cle
America-as an alternative to the temporary funding for the program
original House and Senate proposals. until we conclude the conference on ask
It provides for a 10-percent increase in the reauthorization of Superfund. for
the coal excise tax coupled with a 5- On December 10, I introduced a bill T
year moratorium on the trust fund's to temporarily extend the expired TaR
interest payments. taxes for Superfund with the chair- der

This legislation is a responsible ap- man of the Environment and Public M
proach in achieving solvency of the Works, Senator STAMORD, and Sena- yiel
Black Lung Trust Fund in light of the tors DURmNBEsRGMR, MrcL~ , BAUCUS, as
changes made in the 1981 act. The and Moyiw. Since introduction, an- mu
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r nine Senators have cosponsored
measure.
. President, I had planned to push
measure had the reconciliation
erence failed to include a Super-
tax. In,effect, the conference did

to include a tax that will benefit
program at this critical time. By
ing the funds, the program will
inue to suffer from funding con-
nts over the months ahead.
in very concerned about the state
gress leaves the Superfund pro-

i in as we go home for the holi-
· On September 30, the Superfund
expired, and the program has been
ght almost to a standstill. EPA
funding for the minimum of

es: administration of the program,
rgency response actions and a lim-
number of site remedial investiga-

and feasibility studies. The
ncy has had to fund these activi-
primarily by pulling back funds

a site cleanups, studies, interagen-
treements, and other activities.

a result, EPA has stopped all
nup activities at 16 New Jersey
and over 100 sites nationwide. Be-

e less than $180 million of the
inal $1.6 billion fund remains,
e sites will be affected until we
plete action on the Superfund con-
nee. The Superfund tax included
he reconciliation bill does nothing
hange this dismal situation, and I
ate my opposition to the fencing of
tax in reconciliation and my disap-
itment that I did not have the op-
tunity to bring a temporary exten-

of the Superfund tax before the
Senate.
r. ARMSTRONG. Mr. President,
i much time remains on each side?
he PRESIDING OFFICER. The
ator from Colorado has 5 minutes
32 seconds remaining. The Sena-
from Louisiana has 14 minutes,
44 seconds remaining.
r. ARMSTRONG. Mr. President, it
ny understanding that the senior
ator from Louisiana wishes to
ak. I would like to save a little time
the majority leader in the event he
ies to speak. Other than that, I
e no further need to use time.
he PRESIDINGC OFFICER. Who
ds time?
ir. JOHNSTON. Mr. President, my
ior colleague is on the way, and will
here shortly.
no one else wants to speak at this

e, I suggest the absence of a
Drum.
he PRESIDING OFFICER. The
rk will call the roll.
fr. JOHNSTON. -Mr. President, I
unanimous consent that the order
the quorum call be rescinded.
he PRESIDING OFFICER (Mr.

iBLr). Without objection, it is so or-
ed.
Er. JOHNSTON.' Mr. President, I
Id to my senior colleague such time
he may desire. Mr. President. how
ch time remains?
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The PRESIDING OFFICER. The nies which generate the waste. Now I Senator from Massachusetts [Mr.

Senator from Louisiana has 10 min- can hear my colleagues ask, "Isn't that KrrHEDY], the Senator from Arkansas
utes and 15 seconds remaining. what we did with the VAT?" No way. (Mr. PRYOR], the Senator from Mary-

The distinguished senior Senator The VAT is a sneaky tax, hidden land [Mr. SARBANS], the Senator from
from Louisiana is recognized. from public view but real nonetheless. Mississippi (Mr. STEraIs], and the

Mr. LONG. Mr. President, I do not Yet, it adds to the cost of every prod- Senator from Nebraska [Mr. ZCRrN-
agree with everything that is in this uct taxes but it is hard for consumers SKY], are necessarily absent.
conference report, and I doubt many to identify. Even worse, it risks taxing I also announce that the 'Senator
Senators agree with everything in it. industries whose processes and prod- from Florida [Mr. CHLEs] is absent

There are so many diverse provisions ucts are benign, causing no hazardous because of illness.
here, some of which even cost the waste. I further announce that, if present
Government money, though most of In contrast the Downey-Frenzel and voting, the Senator from North
them will save money. On balance, amendment adopted by the other body Dakota [Mr. BUDIicK] would 'rote
this bill does what a reconciliation bill Is perfectly straightforward-the pol- "yea"
is supposed to do. It reduces the defi- luters pay. And why should they not? The PRESIDING OFFICER. Are
cit by many billions of dollars. After all, they created the mes. there any other Senators in the Cha-

I regret to say that it does have But while considerations of tax fair- desiri to vcte?
some provisions that are not deficit re- ness alone should be enough to blockte
duction provisions or reconciliation this provision, there are other reasons The result was announced-yeas 78,
provisions. But that is a fact of life. for opposing nclusion of the Super- nays 1, as follows:

We have had to live with that situa- fund tax in reconciliation. lRollcall Vote No. 379 Leg.]
tion in years gone by. I am sure we will First, once Congress adopts a taxing YEAS-78
have to live with it in years to come. mechanism impeturs disappears for Abdnor Oore Mlcher

All factors considered, Mr. Presi-. conferencing on other Superfund Andrew, oorton MetZeObma
dent, this bill advances the national items. Unfortunately, many needed AmgOmf Ornm Mitchell
interest, and I will be pleased to vote program reforms embodied n the arley M an
for the conference report. * House and Senate bills and could dis- Biden Hart Nunn

The PRESIDING OFFICER. Who appearngaman atch Packwood
~~yields time? ~Even worse, we risk losing the bene- Bchwtz Hawkins PeMvr. JOHNSTON. Mr. President, if Bradley Hecht Preerfit of the wisdom of these of our col- Bumper Hellin Proxme
no further colleague wishleagues who know this program best, Byrd Heinz Quayle

heard, I yield back the balance of my but were members of the Environment Chafee Helrs Riegle
time. Cochran Hollinga Rockefellertime. and not the Finance Committee and soI ask for the yeas and nays, MMr. adntheFaceCmieend5 Cranston Inouye Roth
President. did not participate in the conference. D'Amato Johnston Baewer

The PRESIDING OFFICER. Is Mr. President, I hope when the Su- Danforth astlen Simonthere a sufficient second? There is a perfund conference meets early next DeConcni Kerrythere a sufficient second? There is a s Denton Lautenberg Spectersuifficient second. year this section can be improved and Dixon Leahy Stafford
The yeas and nays were ordered. made more environmentally and eco- Dole Levin Stevens
Mr. ARMSTRONG. Mr. President, I nomicaily sensitive. Ealeton Long Symms

will be ready to yield back in just a Mr. ARMSTRONG. Mr. President, I En L Thurmoi d
moment. We are awaking the pleasure thank the Senator from Wisconsin ord Mattngly - wanop
of the leader to determine If he wishes and the Senator from Louislana, We on McC2ure Waner
to say a word before we go to a vote. are ready to go to a vote. I urge all Glenn MeConnell Wilson

I suggest the absence of a quorum. Senators to support the motion. NAYS-1
The PRESIDING OFFICER. The The PRESIDING OFFICER. The aoldwater

clark wxill call the roll, question is on agreeing to the confer-
The legislative clerk proceeded to ence report. The yeas and nays have NOT VOTIN--21

call the roll. been ordered and the clerk will call Bor East Idurkowas
Mr. ARMSTRONG. Mr. President, I the roll. BurdiCk Hatfiel PryorChiles Humphrey Rudmanask unanimous consent that the order The legislative clerk called the roll. Cohen assebaum Sarbanes

for the quorum call be rescinded. Mr. SIMPSON. I announce that the Dodd Kennedy Btenni
The PRESIDING OFFICER. With- Senator from Maine [Mr. CoH]., the Domeneil ia.it Weieker

out objection. it is so ordered. Senator from New Mexico [Mr. Do- Drenberger Mathias Zorinsky
Mr. ARMSTRONG. Mr. President, I MENICI], the Senator from Minnesota So the conference report was agreed

am advised that the leader does not re- [Mr. DURMENBaERG], the Senator from to.
quire time to speak. North Carolina [Mr. EAST], the Sena- Mr. ARMSTRONG. Mr. President, IMr. PROXMIRE. Mr. President, will tor from Oregon [Mr. HATFi]LD1, the move to reconsider the vote by which
the Senator yield me 30 seconds? Senator from New Hampshire [Mr. the conference report was agreed to.

Mr. ARMSTRONG. I am pleased to HUsmPHREY], the Senator from Kansas Mr. DOLE I move to lay that
do that. [Mrs. KASSEBAUM]. the Senator from ,,,i+ a.. +h, +o,ho,

VAT AM ElWDIDM

Mr. PROXMIRE. Mr. President, the
principal dispute between House and
Senate reconciliation conferees con-
cerns Senate efforts to include the Su-
perfund's value-added tax in the con-
ference agreement. Why did the
House Members wisely object to inclu-
sion of this tax? The answer is simple.

The House has already passed a far
superior Superfund revenue provision,
the Downey-Frenzel amendment,
which relies primarily on increased oil
and chemical feedstock taxes and a
new waste-end tax for funding the
progra m.

This amendment puts the burden
right where it belongs-on the compa-

Nevada [Mr. LXALT], the Senator
from Alaska (Mr. Muaxowsai], the
Senator from New Hampshire (Mr.
RUDMAN], and the Senator from Con-
necticut [Mr. WETCKgR], are necessarily
absent. f

I also announce that the Senator
from Maryland [Mr. MATHIAs] is
absent on offical business.

I further announce that, if present
and voting, the Senator from Con-
necticut [Mr. WaCKERa] would vote
"yea."

Mr. CRANSTON. I announce that
the Senator from Oklahoma (Mr.
BonRE], the Senator from North
Dakota [Mr. BURDIcK], the Senator
from Connecticut [Mr. DoDD], the

The motion to lay on the table was
agreed to.

ORDER OF BUSINESS
THE BCAII.LON NOMNATION

Mr. DOLE. Mr. President, may I
have the attention of my colleagues?

Some of my colleagues have asked
about what we are going to do for the
balance of the evening, tomorrow, and
the balance of the week. I need to find
out first from the distinguished Sena-
tor from Illinois and the distinguished
Senator from Wisconsin how soon we
might vote on the Scanlon nomina-
tlon.
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the Congress will rue the day that it
ever saw, much less passed, the
Gramm-Rudman amendment.

Mr. BYRD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER (Mr.
STEVENS). The clerk will call the roll.

The assistant legislative clerk pro-
clded to call the roll.

Mr. ARMSTRONG. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it Is so ordered.

STATUS REPORT
Mr. ARMSTRONG. While we are

waiting. I am not quite sure what busi-
ness will transpire next. But while the
1,ader works on that. I thought I
might take a moment to explain to my
colleagues what has transpired in the
Iouse. and make a couple of observq,
tions about the proceedings there.

As you all know, the House has
adopted a rule the effect of which is to
alter the conference report on the rec-
onciliation bill previously agreed to by
the Senate, and has returned the bill
to us in an amended form.

In my view this is a most improvi-
dent action for the other body to take
for a couple of reasons: First of all, be-
cause they run a heavy risk that the
ultimnate effect of this action will be to
make it impossible to pass a reconcilia-
tion bill In which case some $66 billion
in savings will be lost.

In my judgment there are two rea-
sons why the other body took this
aet ion.

I '.as in the Chamber when it oc-
curred and talked to a number of our
colleagues in the other body. I dis-
cussed it with them for I guess an
hour or so In little informal groups
;irotlnd the Chamber. There were two
mIxajor themes that I heard raised over
:,}ld over again.

One was they did not like the value-
added tax. Well, as Senators will
recall. I do not like the value-added
. x either. I tried to explain to Mem-

bers of the House that this was a pack-
age. There were some good things in
there, some things I did not care for,
but that on balance there was a lot
more good than bad, and they were
makimg a big mistake to pass up sav-
ings of a very large magnitude because
of a disagreement over a relatively
small element of the package which Is
the value-added tax.

The other great theme running
through the Chamber as 'this was
under discussion was, well, it is all
moot because the President is going to

ei o the bill.
Since this is a matter that the Sena-

to. from Louisiana and I discussed
I)riefly in the early evening, I want to
say my assurance was that the Presi-
dnt would not veto that based on my
levaluation that the field position,
Presidential history, the economics of
the bill, and other considerations were
not shared by others apparently In-
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eluding the Director of OMB who
spent most of the evening calling
Members of the other body and telling
them if Indeed this bill were passed
that the President would veto it, and
would do so with great enthusiasm
and relish.

I am still not so sure that is true be-
cause were this bill to be presented to
him either in the form that It has now
been adopted by the Senate or in the
form passed by the House, It would in
my estimation be a foolishly irrespon-
sible act for the President to veto it.

I do not think when he actually
looked at it and focused on It that he
would do such a thing.

I do not want to take too much time.
I want to explain why because this is a
matter when this thing all falls apart
there are going to be a lot of people
who will go back and try to decide who
is at fault, who Is to blame, what hap-
pened, where did things go off the
rails after we spent all year trying to
get savings, ane end tp with some $66
billion savings in it. Why did we not fi-
nally get it enacted?

The reason I do not think the Presi-
dent personally would have ever
vetoed this bill Is very simple, because
the savings which are made by this
reconciliation bill will occur anyway.
Ultimately, they will occur under
Gramm-Rudman, but under the
Gramm-Rudman formula. half of
those savings will be made out of the
defense function. I do not think that is
what the President would want. I
think he would feel, if he reflected
ulpon It carefully, the savings as they
are made in this reconciliation bill are
not only far more responsible but far
more in accord with his sense of prior-
ities.

So despite what the Director of
OMB may be telling people, I do not
believe In the ultimate analysis the
President will veto the bill.

In any case, I judge the leader is now
ready to proceed. I do not want to
delay any further. I want to express
my regret to what has happened, the
hope we are going to be able to re-
trieve it, and somehow arrive at an
agreeable reconciliation bill that the
two Houses can pass and send to the
President. And, if that happens, I for
one will contact the White House and
urge it be signed.

OMNIBUS BUDGET
RECONCILIATION ACT

Mr. PACKWOOD. Mr. President, I
ask that the Chair lay before the
Senate a message from the House of
Representatives on H.R. 3128..

The PRESIDING OFFICER laid
before the Senate the following mes-
sage from the House of Representa-
tives:

Resolved, That pursuant to the provlalons
of H. Res. 349, the House reJects the confer-
ence report on the bill (H.R. 3128) entitled
"An Act to make changes ln spending and
revenue provislons for purposes of deficit re-
duction and program Improvement. consiat-
ent with the budget process:".
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Resolved, That the House recede from its

disagreement to the amendment of the
Senate to the text of the aforesaid bill, and
concur therein with an amendment as fol-
lows:

In lieu of the matter Inserted by said
amendment. insert the provisions of the
conference report on the bill, with the pro-
visions of Subtitle B of Title XIII (Super-
fund and Its Revenue Sources) stricken.

Mr. PACKWOOD. Mr. President, I
move that the Senate concur In the
House amendment with the language
of the conference report on said bill as
a substitute.

The PRESIDING OFFICER. The
question is on the motion.

Mr. CHAFEE. Could the Senator ex-
plain exactly what that means?

Mr. PACKWOOD. Yes. We are send-
Ing back to the House the conference
report as passed by the Senate.

Mr. CHAFEE. Sending back to the
House the-enate--

Mr. PACKWOOD. We are sending
back to the House' the conference
report that the House and the Senate
originally agreed upon, and that we
passed.

Mr. CHAFEE. Thank you.
Mr. EXON. One further question. If

I understand it-and I direct my ques-
tion to the Senator-this reportedly In
essence is taking the same measure
that we sent them before, and sending
It back over to them.

Mr. PACKWOOD. Exactly.
Mr. EXON. That is another way to

state It. -
Mr. DOLE. They did not understand

it the first time. [Laughter,]
Mr. EXON. The majority leader said

they did not understand it the first
time. Let us hope that is not the
result.

Mr. PACKWOOD. I can assure my
good friend from Nebraska that I hold
the other body in the highest esteem
but the majority leader's explanation
of the problem carries some greater
improvement.

Mr. JOHNSTON. Will the Senator
yield for. a question?

This reconciliation has the so-called
extenders In it.

Mr. PACKWOOD. That is correct.
Mr. JOHNSTON. And the Senator is

aware that the freestanding extenders
are not likely to pass in this body to-
night. Did the Senator get that hint
from the drift of things?
g Mr. PACKWOOD. Is that a drift I
get from the Senator from Louisiana
or somebody else?

Mr. JOHNSTON. The Senator may
get it directly from me.

Mr. PACKWOOD. I do not know if
any freestanding extenders are going
to pass tonight or not. I think there
will be some freestanding extenders
offered. If the Senator from Louisiana
is saying there will be no other bills
passed tonight other than this report
that we now sent out or are about to
send out, that is in the power of the
Senator from Louisiana to achieve.

Mr. JOHNSTON. I Just wanted the
message really to get to the House,
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that turning down reconciliation will
not be quite as cheap as some may
think it might be.

Mr. PACKWOOD. I thank my good
friend from Louisiana. I hope that his
psychology works.

The PRESIDING OFFICER. The
question is on the motion.

The motion was agreed to.
Mr. PACKWOOD. Mr. President, I

move to reconsider the vote by which
the motion was agreed to.

Mr. JOHNSTON. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

ORDER OF PROCEDURE

Mr. DOLE. Mr. President, let me In-
dicate to my colleagues that I am not
in a position to indicate what we are
going to be doing a little later on.

I hope we can come to some resolu-
tion. Let me also indicate to my House
coileagues, not that they do not under-
stand it, but we hope they understand
it better--Laughter.]

The second time because we believe
we have an opportunity here to send
the President a rather large savings
package.

I am not excited about the tax on fi-
nances either. But neither am I excit-
ed about being here at 20 minutes to
11 with not much light at the end of
the tunnel at this point. I hope that
we can resolve our difference. I hope
also that we can indicate to our col-
leagues In the next 20 or 30 minutes
how much longer we will be here this
evening.

1 suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.
Mr. DOLE. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

RECESS SUBJECT TO THE CALL
OF THE CHAIR

Mr. DOLE. Mr. President, I move
that the Senate stand In recess subject
to the call of the Chair.

The motion was agreed to; and, at
11:31 p.m.. the Senate took a recess,
subject to the call of the Chair.

The Senate reassembled at 11:49
p.m.. when called to order by the Pre-
siding Officer [Mr. HELMS].
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EXTENSION OF CERTAIN TOBAC-
CO EXCISES TAXES AND
OTHER EXTENSIONS
Mr. PACKWOOD. Mr. President, I

ask unanimous consent that the
Senate turn to the consideration of
H.R. 4006, a tax extension bill at the
desk.

The PRESIDING OFFICER. Is
there objection? Hearing none-

Mr. JOHNSTON. Mr. President, re-
serving the right to object, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. JOHNSTON. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, It Is so ordered.

Mr. JOHNSTON. Mr. President, I
withdraw my reservation.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
A bill (H.R. 4006) to extend until March

15. 1986, the application of certain tobacco
excise taxes, trade adjustment assistance,
certain medicare reimbursement provisions,
and borrowing authority under the railroad
unemployment insurance program and to
amend the Irternal Revenue Code of 1954
to extend for a temporary period certain tax
provisions of current law which would oth-
erwise ekpire at the end of 1985.

There being no objection, the Senate
proceeded to consider the bill.

, IAMVNDMNT NO. 1435
(Purpose: Extension of certain expiring

provisions)
Mr. PACKWOOD. Mr. President, I

send an amendment to the desk and
ask for Its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Oregon [Mr. PACK-

WOOD] proposes an amendment numbered
1435.

Mr. PACKWOOD. Mr. President, I
ask unanimous consent that further
reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment Is as follows:
Strike out all after the enacting clause

and Insert In lieu thereof the followlng:
SECTION 1. EXTFNMSION OF IN('RASE IN TAX ON

CIC.ARETTFr k

Subsection (c) of section 283 of the Tax
Equity and Fiscal Responsibility Act of 1982
(relating to increase In tax on cigarettes) is
amended by striking out "and before De-
cember 20. 1985" and inserting in lieu there-
of "and before March 15. 1986".
SE' a. .EXTENSION OF TRADE ADnJU'TMSENT ASSIST-

ANCE PRO(:AM.
Section 285 of the Trade Act of 1974 (19

U.S.C. note preceding section 2271) is
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amended by striking out "December 19,
1985" and inserting in lieu thereof "March
14, 1986".
SEC. 3. EXThNSION OF BIIORRI)WING AtrHoRTY

UNDER THE RAIl.ROeAD ULNEMPtI}Y.
MENT INSt'RA.CE ACT.

Section 10(d) of the Railroad Unemploy-
ment Insurance Act is amended by striking.
out "December 19. 1985" each place it ap-
pears and inserting In lieu thereof "March
14. 1986".
SEC. 4. EXTENSION OF MEDICARE PHYSICIA.N P4AY

MEgT PqOvISlIoNS
Section 5 of the Emergency Extension Act

of 19f (Public Law 99-107) i amended by
striking out subsection (a). and by striking'
out "December 19, 1985" In subsection (c)
and inserting Inelieu thereof "March 14,
1986".

Mr. PACKWOOD. Mr. President,
this is a total substitute for the exten-
sion that the House sent to us. It ex-
tends four existing programs through
March 15, 1980: Cigarette tax at 16
cents a pack, trade adjustment assist-
ance, Medicare physician freeze, and
railroad unemployment borrowing au-
thority.

The PRESIDING OFFICER. The
question is on agreeing to the amend;
ment.

The amendment (No. 1435) was
agreed to.

Mr. PACKWOOD. Mr. President, I
move to reconsider the vote by which
the amendment was agreed to.

Mr. THURMOND. Mr. President, I
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
bill is before the Senate and open to
further amendment. If. there be no
further amendment to be proposed,
the question is on the engrossment of
the amendment and third reading of
the bill.

The amendment was ordered to be
engrossed for a third reading and the
bill to be read a third time.

The bill (H.R. 4006), as amended,
was read the third time, and passed.

The title was amended so as to read:
Amend the title so as to read:
To extend until March 15, 1986, the applI-

cation of certain tobacco excise taxes, trade
adjustment assistance, certain Medicare re-
imbursement provisions, ald borrowing au-
thority under the Railroad Unemployment
Insurance Program.

Mr. PACKWOOD. Mr. President. I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.


