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Mr. Sraceers, from the Commibt/ee< voh Inbegstate and T oreign
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The Comi tfeg on Interstflte and I 0 eign Commerce, to whom was
refened the bill (FL.R. 15372) to amend the Communications Act of

934 to provideNMust and reasonable’ rates, terms, and conditions for
the use of certain rights-of-way by persons desiri mo to lease space for
wire communication, nd with Afespect to pena,ltles and forfeitures,
having considered the s'lme report favorably thereon with an amend-
ment and recommend thattKe bill as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following:

REGULATION OF POLE ATTACHMENTS

SLUrmN 1. Title II of the Communications Act of 1934 is amended by adding
at the end thereof the following new section: -

“REGULATIObNS OF POLE ATTACHMENTS

“Skc. 224, (a) As used in thxs section:

“(1) The term ‘utility’ means any person v»hose rates or charges are
regulated by a State or any political subdivision, agency, or instrumentality
thereof, or the Federal Government and who owns or controls poles, ducts,
conduits, or rights-of-way used. in-whole or in part, for wire communica-
tion. Such term does not include any railroad, any person which is coop-

- eratively organized, or any person owned by the Federal Goverment or any
State or politieal suhdlwsmn, agency, or instrumentality thereof.

“(2) The term ‘Federal Government’ means the Governnient of the United

States or any agency or instrumentality thereof.
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“(3) The term ‘pole attachment’ means any attachment for wire com-
munication on a pole, duct, conduit, or other right-of-way owned or con-
trolled by a utility.

“(b) (1) Except as otherwise provided in paragraph (3) of this subsection,
the Commission shall regulate the rates, terms, and conditions for pole attach-
ments, The Commission shall promuigate regulations to provide that such rates,
terms, and conditions are just and reasonable.

“(2) Regulations promulgated under paragraph (1) shall not take effect until
the expiration of the 9anonth period which begins on the date of enactment of
this section, IBxe¢ept as otherwise provided by law, the States shall have the
oppertunity, during such 9-month period and, consistent with the provisionsg of
this section, at any time therveafter, to assert jurisdiction over the rates, terms,
and conditions for pole attachments.

“{3) The Commigsion may not require any utility to provide any pole attach-
ment if the utility has determined that any such attachment should not be per-
mitted due to a matter not subject to the regulations issncd under paragraph (1)
of this subsection. )

“(4) The Commission shall consult with the advisory board established pur-
suant to subsection (d) in the promulgation of the regulations under para-
graph (1).

“(e) (1) Any State may apply to the Commission, in such form as the Com-
mission shall prescribe, to exempt rates, terms, and conditions of pole attach-*
ments from the authority of the Commissfon under subsection (b) (1) and regu-
lations promulgated by the Commission under such subsection. The Commission
shall review any such application and make a final determination thereon not
later than 3 months after the date of receipt by the Commission of such applica-
tion. Failure of the Commission to make a final determination within 3 months
after the date of receipt of such application shall be deemed to constitute approval
for purposes of this gection,

“{2) The Commission shall approve the application submitted under paragraph
(1) and exempt the rates, terms, and conditions for pole attachments in any
State from the authority of the Commission under subsection (b) (1) and regu-
lations promulgated under such subsection if the Commission finds that such
State regulates rates, terms, and conditions for pole attachments in a manner
designed to provide just and reasonable rates, terms, and conditions for pole
attachments in such State. In exercising its amthority under this subsection, the
Commission may not specify rates, terms, or conditions.

“(3) The Commission, uwpon request of an interested person, may review any
State pole attnchment regulatory program which has been exempted from the
authority of the Commission under subsection (b) (1) aund regulations promul-
gated under such subsection and, after affording notice and an opportunity for
submission of written data, views, and arguments in accordance with section 553
of title 5, United States Code, withdraw such approval if it finds that such State
no longer qualifies for exemption on the grounds stated in paragraph (2). For
purposes of this paragraph, the term ‘interested person’ means any person who
has made or seeks to make a pole attachment, or-any utility.

“(d) The Commission shall establish an advisory board to assist the Commis-
sion in the promulgation of the regulations under suhsection (b) (1). Such Board
shall include—

‘(1) the Chairman of the Federal Power Commission or his delegate; and

“(2) atleast one representative of State regulatory authorities nominated
by the national organization of State commissions, as referred to in see-
tion 410(c) of this Act, and approved by the Commission.”,

PENALTIES AND FORFEITURES

Sec. 2. (a) Section 503(b) of the Communications Act of 1934 (47 U.S.C. 503
(b)) is amended to read as follows:

“(b) (1) Any person who is determined by the Commission, in accordance with
paragraph (3) or (4) of this subsection to have—

“(A) willfully or repeatedly failed to comply substantially with the terms
and conditions of any license, permit, certificate, or other instrument or
authorization issued by the Commission:

“(B) willfully or repeatedly failed to comply with any of the provisions
of this Act or of any rule, regulation, or order issued by the Commission under
this Act or under any treaty, convention. or other agreement to which the
United States is a party and which is binding upon the United States;
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or“(C) violated any provision of section 317 (c) or 509(a) (4) of this Act;
“{D) violated any provision of section 1304, 1343, or 1464 of title 18,
United States Code;
shall be l}able to the United States for a forfeiture penalty. A forfeiture penalty
under' this subsection shall be in addition to any other penalty provided for
by this Act; except that this subsection shall not apply to any conduct which
éf .sugjeéct to forfeiture under title 11, part 1I or III of title 111, or section 507 of
his Act.

“(2) The amount of any forfeiture penalty determined under this subsection
shall not exceed $2,000 for each violation. Bach ¢ay of a continuing wviola-
tion sha}l congtitute a separate offense, but the totul forfeifure penalty whichy
may be imposed under this subsection, for acts or omissions deseribed in para-
graph (1} of this subsection and set forth in the notice required under para-
graph (3) or the notice of apparent liability required by paragraph (4) shall
not exceed—

“'.(A) $20,000, if the violator is (i) a common carrier subject to the pro-
visions of this Act, (ii) a broadecast station licensee or permittee, or (ili)
a cable television operator ; or ’ ’
| “(B) 8§5,000, in any case not covered by subparagraph (A).
‘lhg amopnt of such forfeiture penalty shall be assessed by the Commission,
or its designee, by written notice. In determining the amount of such a forfeiture
‘penalty, the Commission or its designee shall take into account the nature,
circumstances, extent, and gravity of the prohibited acts, committed and, with
respect to the violator, the degree of culpability, any history of prior offenses
ablhgy to pay, and such other matters as justice may require. ’

“(3) _(A) At the discretion of the Commission, a forfeiture penalty may be
detgrmmed against a person under this subsection after notice and an of)por-
tunity f(_)r a hearing before the Commission or an administrative law judge
thereof in accordance with section 554 of title 5, United States Code. 'Ax;’v
person against whom a forfeiture penalty is determined under this 1>a1'11grapi)
may obtain review thereof pursuant to section 402(a). ’

A“(R) It any person fails to pay an assessment of a forfeiture penalty deter~
mined under subparagraph (A) of this parsgraph, after it has become @
tjna[ and qnlnppealnble order or after the appropriate court has entered final
judgment in favor of the Commission, the Commission shall refer the matter
to the At}'nrney General of the United States, who shall recover the amount
?i?]ssi?d mi'al!’lfv applrnpn'ﬂte district court of the [inited States. In such ac-

» the vaudity and appropriateness of the fing b1 imposi rfeiture
penalty «hall not be Snbjlerc?r. t{: review. ! final order imposing the forfeiture

“(4) Except as provided in paragraph (3) of this subsection, no forfeittire
penalty shall be imposed nnder this subsection against any person unless—

_"(A) the Commission issues a notice of apparent liability, in writing,

with respect to such person : ” >

. “t(B) ?uch th).nticte htn!s hleen rlecoi\'ed by such person, or the Commission has

sent such notice to the last known address of sue I ‘registered

or corified o fo . address of sueh person. by registered

“(C) such person is granted an opportunity to show, in writing, within

sueh rgasonahle period of time as the Commission prescribes hv'mle or
x'egulat.mn, why no such forfeiture penalty should be imposed. y

Such a notice shall (i) identify each specific provision, term, and condition of

any A'&ct, rul'e, regulation, order, treaty, convention. or other agreement, license,

permit, certxﬂc_nte, instrument. or authorization which such person apparpnth:-

violated or with which such person apparently failed to comply: (i) weok

forth the natu_re of the act or omission charged against such per.‘\:nn and U)P‘

facts upon which such charge is based; and (iii) state the date on which' suclh

conduct occurred. Any forfeiture penalty determined by the Commission m}do}«

this paragraph §ha]1 be recoverable pursuant to section 804(a) of this Act )

“(5)} No fqrfelfure liability shall be determined under this suheection :\g:lintﬁ
any person, if such person does not hold a license, permit, certificate, or nt)xér
anthorization vissued by the Commission. unless, prior to the no'ti('e’ required
by paragraph (3) of this subsection or the notice of apparent liability reqnirm‘i
by paragraph (4) of this subsection, such person (A) is sent a citnfion of the
v{nlntinp charged; (B) is given a reasonal:le opportunity for a personal iuf(-r; :
view with an official of the Commission, at the field office of the Commission
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which ix neavest to such person’s place of residence; and (C) subsequently
engages in conduct of the type described in such citation. The provisions of thig
paragraph shall not apply, however, if the person invelved is engaging in ac-
tivities For which a license, permit, certificate, or other anthorization iy required.
Whenever the veguirements of this paragraph are suatisfied with respect to a
particutar person, such person shall not be entitled to receive any adaditional citu-
tion of the violation charged, with respect to any conduct of the type described

in the citation sent ander this paragraph.
“46) No forfeiture penalty shall be determined or imposed against any per-

son wuder thig subsection if—
“(A) such person holds a broadcast station license issued under title

11T of this Act and if the violation charged vccurred-—
“(1) more than one yvear prior to the date of issuance of the required

notice or natice of apparent liability ; or
“(ii) prior to the date of commencement of the current term of such

license,
whichever is earlier so long as such violation occurred within 3 years prior

to the date of issnance of such requived notice ; or
“*(B) such person does not hold a broadcast station license issued under

title IIT of this Act and if the violation charged occurred more than one
year prior to the date of issuance of the required notice or notice of appar-

ent liability.”. ;
(b) The first sentence of section 504 (B) of such Act is amended by inserting

immediately after “recoverable” the following: ¢, except as otherwise provided
with respect to a forfeiture penalty determined under section 503(b) (3) of this

Aet.”.
() Section 504(b) of such Act is amended (1) by striking out “parts II and

11T of title IIT and section 503(b), section 507, and section 510” and inserting in
linu thereof “title YT, parts IT and ITI of title I11, and sections 503(b) and 507 ;
and (2) by striking out , upon application therefor,”.

(@) Section 510 of such Act is repealed in its entirety.

EFFECTIVE DATES

Src,s 3, (a) The amendment made by section 1 of this Act shall take effect on

the date of enactment of this Act.
(b) The amendments made by section 2 shall take effect on the thirtieth day

after the date of enactment of this Act except that the provisions of sections 503
(h) and 510 of the Communications Act of 1934, as in effect on such date of en-
actment, shall eontinue to constitute the applicable law with respect to any act
or amission which occurs prior to such thirtieth day.

Purrost AND SUMMARY oF Thne BInn

The bill (H.R. 15372) would amend the Communications Act of
1934 (1) to provide just and reasonable rates, terms, and conditions for
the use of certain vights-of-way by persons desiring to lease space for
wire communication, and (2) with respect to penalties and forfeitures.

BACKGROUND AND NEED FOR LEGISLATION
POLE ATTACHMENTS

In the cable television (CATYV) industry. the CATV system opera-
tov usually attaches his coaxial cable to existing utility company poles.
These poles are uswally owned by telephone companies and eleetric
utilities which often enter into joint use or joint ownership agreements
for the nuse of ench other’s poles. These agrecments commonly reserve
a portion of each pole for the use of communieation services, Regard-
less of who owns the pole, telephone companies usnally control the
“connection space set aside for communication services. It is a part
of this portion of the pole that is leased to CATV system operators.
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In many communities, because of the lack of available rights-of-way,
environmental restrictions, or zoning laws, the CATV op?o,mtoz- is un-
able to construct his own pole plant for the attachinent of his coaxial
cable. A CATV operator who is unable to use his own pole plant must
seck to use existing utility company poles. Tf the operator is unable to
negotiate an acceptable contract with the owners of these poles, he
has no legal forum to hear his complaint except in those few States
th:}g have assumed jurisdiction over this isste.

I'he most egregious situation of an impasse in pole attachment rate
Negotiations occurred on June 8, 1976, when over 1,200 residents in
tl‘le communitics of Dunn, Irwin, Whiteville, and Chadborne, North
Carolina, were deprived of CATV service. The concerned utility com-
pany forcefully disconnected from its poles the coaxial cable of the
CATV operator which was used to provide these residents with CATV
service. This bill will make available to parties such as these. 2 forum
to hear their differences, ’

The Federal Communications Commission has had pending since
1566 the question of the nature and extent of its jurisdictio% over
CATYV pole attachments. In 1973, the Commission terminated the evi-
dentiary phase of these proceedings and invited comment on and des-
Ignated for oral argnment the issue of the nature and extent of the
Commission’s jurisdiction over the policies and practices of pole rental
charges to CATV operators by telephone common carriers and other
ntilities,

On September 29, 1975, some of the interested parties to the pro-
rceechqgs on pole attachments at the Commission, the National Cable
Television Association (NCTA) and the American Telephone and
Telegraph Company (A.T. & T.}, entered into an agreement respect-
ing the pole attachment rates charged CATV comp:ut{ies. To aid inter-
ested parties who were not part of that settlement and who were ne-
gotiating or renegotaiting pole attachment agreements, the Commis-
%J'Ion released a formula which was devised by the Commission staff.
gh;;}g)\/&gaxt]es were unable to reach mutual accord over pole rental

On July 1, 1976, the Commission adopted a decisior
cluded the Commission lacks jurisdictioxll over pole algtzlxctll.lnq}in(tlz)wizlel-
ment for non-telephone utility poles and (2) instructed its staff to
study the jurisdictional and economic issues involved in the charges
terms. and conditions by which space on telephone poles is ]eas(ec,l-) to
CATYV systems. Several members of the Commission recognized that
Congressional action was necessary in order to reach an ultimate and
satisfactory resolution of the pole attachment problem. Appmxinm;el
50 per cent of the poles carrying CATV cables are power poles rathej;
than telephone poles. Even if the Commission were to assert jurisdic-
tion over the rental of communications space on telephone poles after
1ts proposed study is finished, such action would sti)l leave the pole
a.ttahchmgmt lssue in an unsettled state. This Committee feels that I[I R
15% 412 V“k;l'llll yes((l)lvg, th(z,1 pole attachment issues. o

e bl 1s designed to allow a State to assert jurisdicti g
the O-month per‘;’od beginning on the date of Jerlexigllr(\tg?tn (;ifmtl}l;i%
bill or any time thereafter, subject to Commission approval. After t}
termination of the 9-month period, the Commission rules and r "
lations shall apply in those States that have not commenced Comglgg;
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sion approved regulatory programs. Upon application by a State, the
Commission will review the State’s regulatory plans in order to deter-
mine if the State regulates rates, terms, and conditions of pole attacli-
ments in a manner designed to provide just and reasonable rates, terms
and conditions of pole attachments. In exercising this authority, the
Commission may not. specify rates, terms, or conditions. The Com-
mission, upon request of an interested person, may review any State
pole attachment regulatory program which was exempted from the
authority of the Commission and may withdraw its approval if it
finds that snch State no longer qualifies for exemption from Com-
mission anthority and its rules and regulations.

The bill provides that the Commission may not require anv ntility
to provide any pole attachment if the utility has determined that any
such attachment should not be permitted due to a matter not subject
to the regulations of the Commission. The Committee expects that the
Commission will carefully monitor the pole attachment access situa-
tion to see that no de facto denial of access occurs due to anv unreason-
able rate, term, or conditien that may be required by a utility of any
person secking such access, It was the view of the Committee that the
Commission report to the Congrers, within 8 to 6 months of the
effective date of its rules, on the effect of its regilatory program on
the CATYV pole attachment issue.

PENALTIES AND FORFEITURILS

The FCC sought legislation, as part of its legislative program for
the 94th Congress. amending the Communications Act of 1984 to unify,
simphify and make more effective the provisions of sections 303(b)
and 510 relating to forfeitures. The legislation was introduced as FLL.R.
10620 in the TTouse. and an identical bill, S. 2343, was Introduced in
the Senate, On June 11, 1976, the Senate passed S. 2343, as amended,
and the bill was sent to the House and referred to this Committee.
Section 2 of TIR. 15372 represents the bill as passed hy the Senate
excent for cerfain teelmical ehanges. It is also substantially the same
as TLR. 10620

The ohjective of section @ is to modernize coriain of the forfeiture
provision= of the Communications Act and fto enlarge thelr scope to
cover persons who are currently subject to the Act hut not presently
subject ta the farfeiture provisions. such as cable television systems,
users of cortain experimental or medieal equipment. and some com-
munieations equipment manufacturers. The changes made hy Section
2 will aleo enuble the FOO to enforee their rules more effectively,

The OO is empowered to revoke station lieenses or conatruction
permits and to 1ssue cease and desist orders for vielations of the Act
of a Commission rule (section 312) and to suspend operator licenses

(section 303 (m) ). owever. Conavess reengnized that the Commission
needed an alternative enforcement tool which corild be nsed to deal
with vielations which did not warrant the revocation or denial or re-
newal of a license. Thus, in 1960, Congress enacted legislation which
eave the Commission the ability to impose forfeitures or monetary
penaities for violations of the Act or a Commission rule by broadeast
Licensaes or perittees (section 503(h), 74 Stat. 889). In 1962, Con-
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gress further amended the Act to allow the Commission to impose
forfeitures in certain instances on non-broadcast radio licensees (psec-
tion 510, 76 Stat. 68).

The amendments to the Act made by. section 2 of FL.R. 15372 are
consistent with the policy of the Congress to enable the Commission to
deal effectively with violations. The Committee has determined that
the forfeiture authority of the FCC requires common’ procedures
and uniform sanctions for dealing with broadcast entitles, cable tele-
vision systems, common carriers, and other persons subject to its
jurisdiction. In addition, non-broadcast radio licenscs are brought
under the provisions of section 503 (b). :

The Committce believes that the revisions contained in scction 2 of
H.R. 15372 are necessary in order that the FCC have the ability to
enforce its rules in an effective yet flexible manner. Enforcement mech-
anisms other than forfeiture are time-consuming and involve expen-
sive procedures, both for the person charged with a violation and for
the Commission and the Government generally. In addition, the FCC
has encountered some problems with the Justice Department in refer-
ring matters for prosecution (either for civil contempt or for criminal
violations) because of the relatively low priority which those matters
are afforded. As a result, these other enforcement mechanisms are not
effective deterrents to certain types of misconduct.

H.R. 15372 carefully balances the Commission’s need for an effective
enforcement tool with the right to due process of those persons subject
to the Commission’s jurisdiction. Forfeiture liability arises only after
there has been: (1) written notice of apparent liability (actual or
constructive), (2) an opportunity to contest or mitigate lability in
writing, (3) in the case of a person not holding a Ticense or certificate
from the Commission, an opportunity for personal interview. and (4)
consideration of any response by the Commission prior to the issuance
of an order of liability. If the person against whom the order runs
desires to appeal, he has the option of refusing to pay and seeking de
novo review in the Federal District Court. Tn addition to this stream-
lined procedure, the FCC can, within its diseretion. set, the matter for
a full adjudicatory hearing in accordance with section 534 of the Ad-
ministrative Procedure Act. Your Committee believes that either the
“show-cause” procedure or the full adjudicatory hearing procedure
adequately serves the rights of the persons involved.

Furthermore. forfeiture provides a less severe alternative to revoca-
tion or suspension of licenses and a more feasible alternative to cease
and desist orders or judicial enforcement against persons who are not
required to hold a license and against whom, therefore, license revoca-
tion or suspension is not an available penalty. :

Your Committee believes that the Commission needs inereased maxi-
mum fines in order to make the forfeiture procedure a more effective
deterrent. The historv of the Commission’s use of its existing forfeit-
ure authority sugeests that it has tailored the fines levied to the nature
of the offense and to the abilitv of the offender to ray. The Commis-
ston’s policy has not been to assess forfeitures at the statutory maxi-
mum but rather to consider a series of mitigating factors such as those
set forth in subsection (b) (2). Your Committee expects that the Com-
mission will continue to exercise careful discretion.
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There is concern on the part of some cable television system opera-
tors that they will be unfairly treated or harassed by the Commission.
While the Committee found no evidence that the Commission or any
other person has abused the forfeiture authority in the past, the Com-
mittee intends to watch closely to see that no such abuse takes place
under the new authority provided by H.R. 13372. The Committee
fully expects that the FCC will not use this anthority in an arbitrary
or capricious manner and has provided procedural safegnards accord-
ingly. ITowever, your Committee also expeets that the Commission will
vigorously enforce its rules and that all persons subject to Comumission
jurisdiction will obscrve those rules, 50 as not to frustrate and impede
the policy and purposes of the Communications Act.

Tn sum, the expanded forfeiture anthority contained in TLR. 15372
is imperative if the FCC is to carry out its mandate under the Com-
munications Act. This comprehensive revision of the forfeiture pro-
visions helps assure greater compliance with the law and substantially
benefits persons regulated under the Act and the public as a whole.

COMMITTPE ACTION

The Committee. acting through its Subcommittee on Communica-
tions. held one day of hearings on July 28. 1976, on H.R. 10620, a hill
submitted by the Federal Communications Commission dealing with
penalties and forfeitures. and one dav of hearings on September 1.
1976, on H.R. 15268, a bill dealing with pole attachments. In addition.
the Subcommittee tool testimony on pole attachments during hearings
on July 28. 1976. on cable television. In the course of these hearings,
testimony was taken from representatives of organizations and com-
panies invelved in the puklic utility industry and the CATV industry,
TWritten comments were veceived from the FCC, .

The Subcommittee on Communications met in open mark-up session
on September 8 1976, to consider T.R. 15372 and reported the bill, with
amendments. to the full Committee.

H.R. 15372 was ordered reported to the House by the Committee on
September 168, 1976, hy a voice vote while a majority of the Committee
was present.

CorratrTTeEE AMENDMENT

The committer amendment was an amendment in the nature of a
enhetitute to the toxt of TLR. 15372, as introduced. The text of the
amendment is printed in italies in the reported bitl.

Sevate AcrioN

The Senate passed S. 2343, a bill dealing with penalties and forfeit-
ures, on June 11,3976

SueTroN-PY- SECTION ANALYSTS
SECTION 1

The Communieations Act of 1934 is amended by adding a new section
(section 224). The Commission shall regulate the rates, terms. and
conditions for pole attachments. The Commission shall promulgate
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regulations to provide that such rates, terms, and conditions are just
and reasonable. The regulations promulgated by the Commission shall
not take effect until the expiration of the 9-month period which be-
gins on the date of enactment of this section. Except as otherwise
provided by law, the States shall have the opportunity, during this
9-month period, and at any time thereafter to assert jurisdiction
over the rates, terms, and conditions for pole attachments subject to
the approval of its State regulatory program by the Commission. The
Commission may not require any utility to provide any pole attach-
ment if the utility has determined that any such attachment shonld not
be permitted due to a matter not subject to the regulations issued by
the Commission. The Commission shall consult with an advisory
board which shall include the Chairman of the Iederal Power Com-
mission or his delegate and at least one representative of State regu-
latory authorities nominated by the national organization of State
commissions and approved by the Commission.

Any State may apply to the Commission, in such form as tlic Com-
mission shall prescribe, to exempt the rates, terms, and conditions of
pole attachments in its State from the authority of the Commission.
The Commission shall review any such application and make a final
determination on such application no Fater than 3 months after
the date of receipt of said application. If the Commission fails to make
a final determination within 8 months after such date, the applica-
tion shall be deemed to have been approved by the Comntission. In ap-
proving such application. the Commission shall determine if the State
regulates rates, terms, and conditions for pole attachments in a manner
designed to provide just and reasonable rates, terms, and conditions
for pole attachments in that State. In exercising this review authority,
the Commission may not specify rates, terms, or conditions. The Com-
mission, upon request of an interested person, may review anyv State
pole attachment regulatory program which has been exempted from
the authority of the Commission. The Commission may withdraw
such approval if it finds that the State no longer qualifies for exemp-
tion from Commission authority and its rules and regulations.

SECTION 2
Subsection (a)

This subsection amends subsection (b) of section 503 of the Com-
munications Act of 1934 (47 11.8.C. 503(b)) to provide as follows:

Paragraph (1) modernizes the provisions of the Communications
Act which govern liability for civil penalties (forfeitures). The para-
graph provides that any person subject to FCC regulation is liable
for a forfeiture. As a result, liability nunder the Communications Act
for civil penalties is extended to many persons not currently liable.
Examples include cable systems, users of industrial, scientific, or medi-
cal equipment subject to FCC regulation, persons illegally operating
without a valid FCC license, and certain communications equipment
manufacturers. Tiability extends to those who: (1) willfully or re-
peatedly fail to comply substantially with the terms and conditions of
any license. permit, certificate. or other instrument or authorization
issued by the Commission, (2) willfully or repeatedly fail to com-
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ply with any of the provisions of the Communications Act, of ‘of any
lawful rule, regulation, or order of the Federal Communications Com-
mission, or (3) violate the criminal code as it relates to communica-
tion by wire or radio,

The liability for forfeitures by broadcasters is unchanged by this
legislation, However, persons associated with broadcast activities are
made liable for forfeitures for the first time. Examples of violations
which would occasion such liability are participation in a rigged con-
test program (47 U.S.C. 509(a) (4)), the broadcast of lottery infor-
mation (18 U.S.C. 1304), the commission of fraud by means of wire,
radio, or television communications (18 U.S.C. 1343), and the use of
obscene language on radio (18 U.S.C. 1464).

The paragraph continues existing law by providing that: (1) liabil-
ity for forfeiture under section 503(b) is in addition to other penal-
ties provided by the Communications Act, (2) conduct subject to other
forfeiture provisions of the Act does not invoke liability under sec-
tion 508(b). This includes the provisions of Title IT (relating to
common carriers), those of Title IIT, parts IT and IIT (relating to
radio equipment and operations on board ship and radio installations
on vessels carrying passengers for hire), and Title 5, section 507 (re-
lating to violation of the Great Lakes Agreement).

Paragraph (2) increases the maximum forfeiture for each viola-
tion to $2.000. Previously the maximum was $1,000 for broadcast
licensees, $100 for those operating nonbroadeast radio stations, and,
of course, nothing for those not previously covered by the forfeiture
provisions.

Paragraph (2) also provides that each day of a continuing viola-
tion constitutes a separate offense. This is a change for nonbroadcast
licensees who were previously subject to only a single forfeiture for
any one type of violation, irrespective of the number of violations.
JTowever, paragraph (2) sets a limit on the total forfeiture penalty
imposed for multiple violations set forth in a single notice of $20.000
for common carriers, broadeast station licensees, and cable operators
and %5.000 for others.

The Comnission is directed to take into account the nature. cir-
cumstances. extent. and gravity of the prohibited acts committed and
the violator’s culpability. prior offenses, ability to pay and other mat-
ters as justice may require when it sets the amount of the forfeiture.

Paragraph (3) gives the FCC its choice of using an adjudicatory
hearing under section 554 of the Administrative Procedure Act or
the traditional written “show canse” proceeding, under new para-
araph (4). Under this pracedural alternative. the FCC must issue
a2 notice and grant an opportunity for a hearing before the Commis-
sion or an Administrative Law Judee. Once the Commission has
reached a final jndgment on a forfeiture penalty. the violator may
seek jndicial review pursnant to section 402(a) of the Communica-
tions Act. which js the anpellate procedure applicable to any final
TCC order. Anv person who fails to pay the forfeiture penalty after
it has become final and unappealable is subject to a collection action
in the appropriate District Conrt of the United States.

Paragraph (4) describes the alternate forfeiture nrocedure avail-
able to the FCOCL If the FCC chooses to invoke this procedure, no
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forfeiture liability attaches unless a written notice of apparent lia-
bility is issued by the Commission and either was actually received
or was sent by registered or certified mail to the person’s last known
address. The notice must specifically identify the particular provision
of law, rule, regulation, agreemennt, treaty, convention, license, per-
mit, certificate, o' other authorization or order involved. Additionally,
the paragraph retains the current requirement that any person notified
be granted an opportunity to show in writing within a reasonable
period why he should not be held liable.

Paragraph (5) is new. It provides special procedural protection in
addition to the provisions of paragraphs (3) and (4) to everyone
except those persons who hold or are engaged in activities which re-
quire an FCC license, permit, certificate, or other authorization from
the Commission or any person who is providing any service by wire
subject to the Commission’s jurisdiction.

The Commission must first send to such a person a citation of the
violation and provide a reasonable opportunity for a personal inter-
view with an FCC official at the FCC field office nearest the person’s
residence. No forfeiture liability under the amended subsection at-
taches unless the person has thereafter engaged in the conduct for
which the citation of violation was sent. When a person subsequently
engages in the same conduct for which he has already been sent a
citation and given an oppertunity for interview, no further citations
need be sent. Any subsequent notice and forfeiture may extend not only
to the conduct occurring subsequent to the citation of violation, but
also to the initial conduct for which the notice of violation was sent
and opportunity for personal interview given.

Paragraph (6) amends the present periods for forfeiture liability.
Fer persons holding a broadcast station license under Title IIT of
the Communications Act, no forfeiture liahility attaches for any viola-
tion occurring before the current license term or 1 year prior to
the date the notice of apparent liability is issued, which ever is eatlier.
In no event can a notice be issued more than 8 years after the date of
the violation. For everyone else, no forfeiture liability attaches to
violations 1 year before the date of the notice issued.

Subsection (b)

. This subsection conforms subscetion 504(a) of the Conmmunications
Act to new subsection 503(h) (3). A trial de novo in the Federal Dis-
trict Court will not be necessary in the case of a 503(b) (8) adjudica-
tory proceeding.

Subscction (c)

This subsection amends existing subsection 504(b) of the Com-
munications Act which gives the Federal Communications Commis-
sion anthority to mitigate or remit forfeitures. The FCC is given
authority to remit or mitigate common carrier forfeitures imposed
under Title IT of the Act. It conforms subscction 504 (a) to reflect
the repeal of section 510 accomplished by subsection (d) and it makes
the decision to mitigate or remit forfeitures solely a function of the
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Commission’s discretion by deleting the existin_g»_requiremeht that
the person liable must apply for mitigation or remission.

Subsection (d)

This subsection repeals existing section 510 of the Communications
Act which currently provides for forfeitures by nonbroadcast licensees
and operators.

All of the offenses enumerated in section 510 are consolidated in
amended subscection 503(b). The notice, limitation, maximum forfeit-
ure amount and show cause procedures are amended and consolidated
in proposed subsection 503(b) as discussed above. The requirement
that the I'CC provide an opportunity for a personal field interview
to nonbroadeast station liceusees after issuing a notice of apparent
lability is deleted.

SECTION 3

Seetion 1 of this bill shall take effect upon enactment. Section 2 of
this bill shall take effect on the 30th day of cnactment except that
sections 503 (b) and 510 of the Communications Act of 1934, as in
effect on the date of enactment, shall continue to constitute the appli-
cable law with respeet to any act or omission which oceurs prior to
the 30th day.

Oversicrr Fixpixes

There are no formal oversight findings by the Committee pur-

suant to clause 2(1) (3) (A) of rule XTI of the Rules of the House

of Representatives.

No oversight findings have been submitted to the Committee by the
Committee on Government Operations pursuant to clause 2(1) (3) (D)
of rule XTI of the Rules of the House of Representatives.

INTLATIONARY IMPACT STATEMENT

Pursnant to clause 2(1) (4) of rule XI of the Rules of the ITouse of
Representatives, the Committee makes the following statement re-
garding the inflationary impact of the reported bill:

The Committee is unaware that any inflationary impact on the econ-
omy will result from the passage of LR, 15372.

Cosr Esrivarn

Pursuant to Clause 7 of rule XI1T of the Rules of the Flouse of Rep-
vesentatives, the Committee estimates that there will be some costs
involved in carrying out this bill in each of the five fiscal years follow-
ing the enactment of this bill. The Committee was unable to deter-
mine the exact amount of these projected costs with the information
available to it. The Committee is of the opinion that the annual costs
involved will be less than those projected by the Congressional Budget
Office due to the fact that the Comumission has a number of presently
unfilled positions which could be used to help in the implementation
of thisbill.
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Tn regard to Clause 2(1) (3) (C) of rule XTI of the Rules of the House
of Representatives, the Committee includes the following cost esti-
mated submitted by the Congressional Budget Office relative to-the
provisions of H.R. 15372

CoxcrrssioNAL Bupeer OFricE

COST ESTIMATE, SEPTEMBER 16,1976

1. Bill number : HL.R. 15372.

2. Bill title : Amendments to the Communications Act of 1934.

3. Purpose of bill: This bill provides for the regulation, by the
Federal Communications Commission (FCC), of rates, terms, and
conditions for the attachment of communications wires to utility poles.
It also establishes procedures by which states may assert jurisdiction
for such regulation, and prescribes penalties for violations.

4. Cost Estimate:

[Thousand of dollars]

19T e e 500
1978 -~ 540
1979 e -- D73
1980 o e _— - - - 608
1981 e — — - 646

5. Basis for Estimate : This bill increases the regulatory responsibil-
ities of the FCC, thus increasing its manpower requirements. It is
assumed, however, that most of the regulatory function will be per-
formed by the various states. The FCC will need to hire 20 additional
public utility specialists, economists, lawyers and clerks in FY 1977
to develop and publish regulations and to review tariff complaints.
At an estimated average cost per person of $25,455 in salaries and
expenses, the additional staff would result in a FY 1977 cost of
$509,000. In F'Y 1978, the cost would be $540,000 due to adjustments for
inflation and manpower resources would be shifted from developing
regulations to hearing tariff complaints.

6. Iistimate comparison: None.

7. Previous CBO estimate : None.

8. Estimate prepared by : Jack Garrity.

9. Fstimate approved by :

Janes L. Brus,
Assistant Director
for Budget Analysis.

Crawers v Exisrivg Law Mape sy 111 Bioy, As Rurortrn

In compliance with claure 3 of Rule XIIT of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italics, existing
law in which no change is proposed is shown in roman) : )
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CONDTINTCATIONS ACT OF 1934

*® % * * * * *

Trrrr IT—Coaraton CARRIERS

* * * * * * *

BEGULATIONS OF POLE ATTACHMENTS

Sre. 224, () Asused in this section:

(7Y The term Sutility”™ meuns any person whose rales or charges
ave vequlated by a State or any political subdivision, ayency, or
snstrumentality thereof, or the Federal (overnment and acho orns
or controls poles. ducts, conduits, or rights-of-way used, in whole
o in pert. for wire communication. Such term doces not include
ey yailyond, any person which is cooperatively organized, or any
person owned by the Federal Government or any State or political
subdivision, agency, or instrumentality thereof.

(2) The térm “lederal Gorernment” means the Government of
the [inited States or any agency or instrumentality thereof.

(3) T'he term ¥ pole attachment” means ey attachment forwire
communication on a pole, duct, conduit, or other right-of-way
owned or controlled by awtility. ) .

(DY) Lweept as otherwise provided in paragraph (3) of this s‘ub-
section, the Commission shall regulate the rates, terms, and conditions
for pole ottachments. The Commission shall promulgate regulations to
provide that such rates, terms, and conditions are just and reasonable.

(2) Regulations promulgated under paragrapl (1) shall, not tale
effect until the expiration of the 9-month period whick begins on the
date of enactment of this section. Except_as otherwise provided by
Tawe. the States shall have the opportunity, during such 9-month period
amd, consistent with the provisions of this section, at any tune, there-
after, to assert jurisdiction over the rates, terms, and conditions for
pole attachments. . ) . .

() Lhe Comandssion may not requere ey wtility to 7)7“072;3([@ any pole
attachment if the wutility has determined that any suci zv_fffac:?wncnt
should not be permitted due to a matter no subject to regulations under
paragraph (1) of this subsection. . )

(1) The Commission shall consult with the advisory board estub-
Lished pursuant to subsection (d) in the promulgation of the regulu-
tions wunder paragraph (1). ] .

(¢) (1) ny State may apply Lo the Commission, in such form as the
Commission shall preseribe, to excmpt vales, terms, (/11(] coneitions of
pole attachments from the authority of the Commission under sub-
section (b) (1) and regulations promulgated by the Commission under
wsch subscction. The Commission shall review any such application
and make o final determination thereon not later than 3 months efter
the date of receipt by the Commission of such application. Failure of
the Commission to make a fnal determination. aithin 3 months after
the date of receipt of such application shall be deemed to constiluic
approval for purposes of this section.
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(2) The Commission shall approve the application submitted under
paragraph (1) and exempt the rates, terms, and conditions for pole
attachments in any State from the authority of the Commission under
subsection (b) (1) and regulations promadgated under such subscciion
if the Commission finds that such State regulates rates, terms, and
conditions for pole attachments in a manner designed to provide just
and reasonable rates, terms, and conditions for pole attachments in
such, State. I'n exercising its authority under this subsection, the Com-
mission may not specify rates, terms cr conditions.

(3) The Commission, upon request of an interested person, maoy re-
view any State pole attachment regulatory program which has been
exempted from the authority of the Commission under subsection (b)
(1) and regulations promulyated under such subsection and, after af-
fording motice and an opportunity for submission of written data,
wicies, and arguments in accordance with section 553 of title 5, United
States Code, withdraw such approval if it finds that such State no
longer qualifics for cxemption on the grounds stated in povagraph
(2). For purposes of this pavagraph, the term “interested person’
means any person who has made or secks to make a pole attachment,
or any utelity. ‘ ’

(d) The Commission shall establish an advisory board to assist the
Commission in the promulgation of the regulations under subsection
(b) (1). Such Board shall include—

(1) the Chairman-of the Federal Power Commission or his
delegate; and

(%) at least one representative of State regulatory authorities
nominated by the national organization of State commissions, as
referred to in section 410(c) of this Act, and approved by the

C ommission.

* w* * * % * *
Tiree V—PrxanL ProvisioNns—IFonrerrones

* * * & * * %*

Sec. 503. (a) * * *
L(b) (1) Any licensce or-permittee of a broadcast station who—
LA) willfully or repeatedly fails to operate such station sub-
stantially as set forth in his license or perinit,

JL(B) willtully or repeatedly fails to observe any of the pro-
visions of this Act or of any vule or regulation of the Commission
prescribed under anthority of this Act or under authority of any
treaty ratified by the United States, '

£(C) fails to observe any final cease and desist order issued
by the Commission,

£ (D) viclates section 317(c) or section 509(a) () of this Act,
or

_F(E) violates section 1304, 1343, or 1464 of title 18 of the United
States Code, '

shall forfeit to the United States a sum not to exceed $1,000. Each day
during which such violation occurs shall constitute a separate offense.
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Such forfeiture shall be in addition to any other penalty provided by
this Act.

£(2) No forfeiture liability under parvagraph (1) of this subsection
(b) shall attach unless a written notice of apparent liability shall have
been issued by the Commission and such notice has been received by
the licensee or permittee or the Commission shall have sent such notice
by registered or certified mail to the last known address of the licensee
or permittee. A licensee or permittee so notified shall be granted an
opportunity to show in writing, within such reasonable period as the
Commission shall by regulations prescribe, why he should not be held
liable. .\ notice issued under this paragraph shall not be valid unloess
it sets forth the date, facts, and nature of the act or omission with
which the licensee or permittee.is charged and specifically identifies
the particuiar provision or provisions of the Jaw, rule, or regulation
or the license, permit, or cease and desist order involved.

L£(3) No forfeiture liability under paragraph (1) of this subsection
(b) shall attach for any violation occurring more than one year prior
to the date of issuance of the notice of apparent liahility and in no
event shall the forfeiture imposed for the acts or cmissions set forth in
any notice of apparent liability exceed $10,000.]

(0) (Z) Any person who is determined by the Commission, in ac-
cordance with paragraph (3) or (4) of this subsection, to have—

(A) willfully or vepeatedly foiled to comply sulstantiolly with -

the terms and conditions of any license, permit, certificate, or other
instrument or authorization issued by the Commission;

(B) wwillfully or repeatedly failed to comply with any of the
provisions of this Act or of any rule, requlation, or order issued
by the Commission under this Act or under any treaty, conven-
tion, or other agreement to which the United States is a party and
which is binding wpon the United States;

(0) wiolated any provision of section 317(c) or 509(a) (4) of
this Act; or

(1)) wiolated any provision of scction 1304, 1343, or 1464 of
title 18. United States Code:

shall be liable to the United States for a forfeiture penalty. A forfeit-
ure penalty under this subsection shall be in addition to any other
penalty provided for by this Act; cxcept that this subsection shall not
apply to any conduct which is subject to forfeiture under title 11, part
ITorlI1 of title [11. ovsection 507 of this Act.

(2) The amount of any forfciture penalty determined under this
subsection shall not ewceed $2000 for carl violation. Fach day of a
condinuing violation shall constitute a scpurate offense, but ihe total
forfeiture penaliy awlich may be imposed under this subsection, for
acts or omissions described in paragraph (1) of this subsection and
set forth in the notice vequived under poragraph (3) or the notice of
appavent Hability requived by paragreph (4) shall not excecd—

(d) $20,000, if ihe violetor is (¢) « common carvier subject to
the provisiors ef this Act, (if) a broadeast station licensee or per-
mittee, or (i#) a cable television opevator; or

(22) 85,000, in any cese not covered by sul paragraph (A).

The amount of such forfeiture penalty shall be assessed by the Com-
mission, or its dessignee, by written notice. 1E determining the amount

2
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of such a forfeiture penalty, the Commission or its designee shall take
wnto account the nature, circumstances, extent, and gravity of the pro-
hibited acts, committed and, with respect to the violator, the degree of
culpability, any history of prior offenses, ability to pay, and such
other matrers as justice may require.

(8) (A) At the discretion o% the Commission, a forfeiture penalty
may be determined against a person under this subsection after notice
and an opportunity for a hearing before the Commission or an ad-
ministrative law judge thereof in accordance with section 504 of title
4, United States Code. Any person against whom a forfeiture penally
is determined under this paragraph may obtain review thereof pui-
suant to section 402(a).

(B) If any person fails to pay an assessment of a forfeiture penaliy
determined under subparagraph (4) of this paragraph, after it has
become « final und wnappealable order or after the appropiiate court
las entered final judgment in favor of the Commission, the Commis-
sion shall refer the matter to the Attorney General of the United
States, who shall recover the amount assessed in any appropriate dis-
trict court of the United States. In such action, the validity and ap-
propriateness of the final order imposing the forfeiture penalty shall
not be subject to review. ' .

(4) Except as provided in paragraph (3) of this subsection, no for-
feiture penalty shall be imposed under this subsection against any
person unless— '

(4) the Commission issues o notice of apparent liability, in
writing, with repsect to such person ; ’

(B) such notice has been received by such person, or the Com.-
mission has sent such notice 1o the last known address of such
person, by registered or certified masl s and '

(C) such person is granted an opportunity to show, in writing
wzt_/gm (sz')uvch rZeasonable ;mrz'od of time as the Commission ])7"{1—)
serives Oy rule or regulation, 10hy no such. siture pe
sorues be‘/z'mposed. g ) Yy mo such forfeiture penalty

Such a notice shall (7) identify cach specific provision, term, and con-
dition of any Act, rule, regulation, order, treaty, convention, or other
agreement, license, permit, certificate, instrument, or auth,orization
which such person apparently wviolated or with which such person,
apparently failed to comply; () ‘set forth the nature of the act or
omussion charged against such person and the facts wpon which such,
charge is based; and (i) state the date on which such conduct oc-
curred. Any forfeiture penalty determined by the Commission under
1‘,{1 7,.;' paragraph shall be recoverable pursuant to section b04(a) of this
Act.

(9) No forfeiture liability shall be determined under this subsection
agamst any person, if such person does not hold a license permit
certificate, or other authorization issyed by the Commission, unless,
preor to the notice required by paragraph (3) of this subse,ction or
the notice of apparent liability required by paragraph (4) of this
subsection, such person, ( A) is sent a citation of the violation charged;
(B) "5 gusen a reasonable opportunity for a peisonal interview with,
an official of the Commission, at the field office of the Commission,
1which s nearest to such person’s place of residence ;s and (C) sub-
sequently engages in conduct of the type described in such citation.
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The provisions of this paragraph shall not apply, however, if the
person involved is engaging in activities for which a license, permit,
certificate, o1 other authorization is required. Whenever the require-
ments of this paragraph. are satisfied with respect to a particular
person, such person shall not be entitled to receive any additional
citation of the violation charged, with respect to any conduct of the
type desciibed. in the citation sent under this paragraph.
(0) No forfeiture penalty shall be determined or imposed against
any person under this subsection if — '
(A) such person holds o broadcast station license issued under
title T17 of this Act and if the violation charged occurred—
() more than one year prior to the date of issuance of the
required notice or notice of appavent liability,; or
(¢2) prior to the date of comumencement of the current term
of such license,
aohichever is earlier so long as such wiolation ocowrred within
3 years prior to the date of issuance of such required notice; or
(B) such person does not hold a broadcast station license tssued
vnder title I11 of this Act and if the violation charged occurred
more than one year prior to the date of issuance of the required
notice or notice of apparent liability.

PROVISIONS RELATING TO FORFEITURES

Skc. 504, (a) The forfeitures provided for in this Act shall be pay-
able into the Treasury of the United States, and shall be recoverable
, except as otherwise provided with respect to a forfeiture penalty de-
termined under section 503(DY(8) of this Act, in a civil suit in the
name of the United States brought in the district where the person or
carrier has its principal operating office or in any district through
which the line or system of the carrier runs: Provided, That any suit
for the recovery of a forfeiture imposed pursuant to the provisions of
this Act shall be a trial de novo: Provided further, That in the case
of forfeiture by a ship, said forfeiture may also be recoverable by
way of libel in any distriet in which such ship shall arrive or depart.
Such forfeitures shall be in addition to any other general or specific
penalties herein provided. Tt shall be the duty of the various district
attorneys. under the direction of the Attorney General of the United
States, to prosecute for the recovery of forfeitures under this Act.
The costs and expenses of such prosecutions shall be paid from the
appropriation for the expenses of the courts of the United States.

(b The forfeitures imposed by Lparts IT and ITT of title TIT and
section 503 (b), seetion 507, and section 5107 title 17, parts [T and 117
of title 111, and scctions 503(b) and 507 of this Act shall be sub-
jeet to remission or mitigation by the Commission[, upon application
therefor,J under such regulations and methods of ascertaining the
. facts as may seem to it advisable. and. if suit has been instituted, the
Attorney General, upon request of the Commission, shall direct the dis-
continuance of any prosecution to recover such forfeitures: Provided,

however, That no forfeiture shall be remitted or mitigated after de- .

termination by a court of competent jurisdiction.
{(c) In any case where the Commission issues a notice of apparent
liability looking toward the imposition of a forfeiture under this Act,
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that fact shall not be used, in any other proceeding before the Com-
mission, to the prejudice of the person to whom such notice was issued,
unless (i) the forfeiture has been paid, or (ii) a court of competent
jurisdiction has ordered payment of such forfeiture, and such order
has become final.

* * ’ * * * * *

[FORFEITURE IN CASES OF VIOLATIONS OF CERTAIN RULES AND REGULATIONS

‘[SEc. 510. (a) Where any radio station other than licensed radio
stations in the broadecast service or stations governed by the provisions
of parts IT and III of title TIT and section 507 of this Act—

[(1) is operated by any person not holding a valid radio oper-
ator license or permit of the class prescribed in the rules and
regulations of the Commission for the operation of such station;

[(2) fails to identify itself at the times and in the manner
prescribed in the rules and regulations of the Commission;

[(3) transmits any false call contrary to regulations of the
Commission ;

[(4) is operated on a frequency not authorized by the Com-
mission for use by such station;

[(5) transmits unauthorized communications on any frequency
designated as a distress or calling frequency in the rules and
regulations of the Commission; o

T(G) interferes with any distress call or distress communication
contrary to the regulations of the Commission; . )

L (7) fails to attenuate spurious emissions to the extent required
by the rules and regulations of the Commission; =~

[(8) is operated with power in excess of that authorized by the
Commission ; ) )

[(9) renders a communication service not authorized by the
Commission for the particular station; )

[(10) is operated with a type of emission not authorized by the
Commission ; ) )

[(11) is operated with transmitting equipment other than that
authorized by the Commission; or ' o

[(12) fails to respond to official communications from the
Commission ;

the license of the station shall, in addition to any other penalty pre-
scribed by law, forfeit to the United States a sum not to exceed $100.
In the case of a violating of clause (2), (3). (5), or (8) of this sub-
section, the person operating such station shall, in addition to any
other penalty prescribed by law, forfeit to the United States a sum
not to exceed $100. The violation of the provisions of each numbered
clause of this subsection shall constitute a separate offense: Provided,
That $100 shall be the maximum amount of forfeiture liability for
which the licensee or person operating such station shall be liable
under this Sectioi for the violation of the provisoins of any one of
the numbered clauses of this subsection, irrespective of the number
of violations thereof, occurring within ninety days prior to the date
the notice of apparent liability is issued or sent as provided in sub-
section (c) of this section: And provided further, That $300 shall
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be the maximum amount of forfeiture liability for which the licensee .

or person-operating such station shall be liable under this séction for
all violations of the provisions of this section, irrespective of the total
number thereof, occurring within ninety days prior to the date such
notice of appavent liability is issued or sent as provided in subsection
(¢) of this section.

I (b) The forfeiture liability provided for in this section shall attach
only for a willful or repeated violation of the provisions of this
section by any licensee or person operating a station.

I (c) No forfeiture liability under this section shall attach after the
lapse of ninety days from the date of the violatien unless within such
time a written notice of apparent liability, setting forth the facts
which indicate apparent liability, shall have been issued by the Com-
mission and received by such person, or the Commission has sent him
such notice by registered mail or by certified mail at his last known
address. The person so notified of apparent liability shall have the
opportunity to show cause in writing why he should not be held
liable and, upon his request, he shall be afforded an opportunity for
“a personal interview with an officig]l of the Commission at the field
office of the Commission nearest to the person’s place of residence.}

ES % * * * * *

SEPTEMBER 12, 1975,
AcenNcYy -REPORTS
Hon. Cant ArBerr,
Speaker of the House of Representatives,
Washington, D.C.

Drar Mr. Seeaxer: The Commission has adopted as part of its legis-
lative program for 94th Congress a proposal to amend the Com-
munications Act of 1934, as amended, with respect to forfeiture.

The proposal, which bears the reference 94-2 would unify and sim-
plify the forfeiture provisions as well as enlarge their scope to cover
persons subject. to the act, but not subject to forfeiture, such as com-
munity antenna (CATV) systems.

The proposal would also provide for more effective enforcement, of
the forfeiture provisions. The limitation period for issuance of a no-
tice of apparent liability would be extended from ninety days to onc
vear for non-broadcast licensees and from one year for broadcast sta-
tion licensees to one vear or the remainder of the current license term,
whichever is greater. All other persons would be subject to a one year
statute of limitations. The maximum amount of forfeiture that could
be imposed for a single offense would be $2,000, and the maximum for
multiple offenses would be $20,000, for broadcast licensees, permitteces
and common carriers, and, CATYV systems. The maximum forfeiture
for all other persons would be $5,000. .

The Commission’s draft bill to accomplish these revisions and the
explanation of the draft bill have been submitted to the Office of Man-
agement and Budget for their consideration. We have now been ad-
vised that from the standpoint of the Administration’s program, there
is no ohjection to our submitting the draft bill to Congress for its con-
sideration.

The .Commission would appreciate consideration of the proposed
amendments to the Communications Act of 1934 by the House of Rep-
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resentatives. If the House or the Committee to which this bill may ]_00
rveferred would like any further information on it, the Commission will
be glad to provide it upon request. '

Sincerely, :
Ricuarp E. Wirey, Chairman.

" A BILL To amend the Communications Act of 1934, as amended, with respect to

penalties and forfeitures :

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That

Sec. 1. Section 503 (b) of the Communications Act of 1934 as amend-
ed (47 U.S.C. § 503(b)), is amended to read as follows:

“(b) (1) Any person who— .

“(A) willfully or repeatedly fails to operate a radio station
substantially as set forth in a license, permit or other instrument
or authorization; .

“(B) willfully or repeatedly fails to observe any of the provi-
sions of this Act or of any certificate, rule, regulation, or order of
the Commission prescribed under authority of this Act or under
authority of any agreement, treaty or convention binding on the
United States;

“(C) voilates section 817(c) or section 509(a) (4) of this Act;
or

“(D) violates sections 1304, 1343, or 1464 of title 18 of the
United States Code;

shall forfeit to the United States a sum not to exceed $2.,000. Each act

or omission constituting a violation shall be a separate offense for
each day during which such act or omission ocenrs. Such forfeiture
shall be in addition to any other penalty provided by this Act; pro-
vided, however, that such forfeiture shall not apply to conduct which
is subject to forfeiture under title IT of this Act; and provided further,
that such forfeiture shall not apply to conduct which is subject to for-
feiture under part IT or part T1T of title IIT or section 507 of this Act.

“(2) No forfeiture liability under paragraph (1) of this subsec-
tion (b) shall attach to any person unless a written notice of apparent
liahility shall have been i1ssued by the Commission, and such notice
has been received by such person or the Commission shall have sent
such notice by registered or certified mail to the last known address of
such person. A notice issued under this paragraph shall not be valid
unless it sets forth the date, facts and nature of the act or omission
with which the person is charged, and specifically identifies the par-
ticular provision or provisions of the law, rule, regulation, agreement,
treaty. convention, license, permit, certificate, other authorization, or
order involved. Any person so notified shall be granted an opportunity
to show in writing, within such reasonable period as the Commission
shall by rule or regulation prescribe, why he should not be held liable.

“(3) No forfeiture liability under paragraph (1) of this subsection
() shall attach to any person who does not hold a license, permit, cer-
tificate. or other anthorization from the Commission unless prior to
the written notice of apparent liability required by paragraph (2)
above, such person has becn sent a notice of the violation, has been
given reasonable opportunity for a personal interview with an official
of the Commission at the field office of the Commission nearest to the
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person’s place of residence and thereafter has engaged in the conduct
for which notice of the violation was sent ; provided, however, that the
requirement of this subsection for a notice of the violation and oppor-
tunity for a personal interview shall not apply if the person is engag-
ing in activities for which a license, permit, certificate, or other author-
ization is required or is providing any service by wire subject to the
Commission’s jurisdiction ; and provided further, that any person who
has been sent a notice of the violation, has been given a reasonable op-
portunity for a personal interview and thereafter engages in the con-
duet for which the notice was sent shall not be entitled to a further
notice for the same conduct and may be subject to forfeiture for the
initial and all subsequent violations. A

“(4) No forfeiture liability under paragraph (1) of this subsection
(b) shall attach for any violation—

“(A) by any person holding a broadeast station license under
title ITI of this Act if the violation occurred (i) more than one
year prior to the date of the issuance of the notice of apparent
liability or (il) prior to the date beginning the current license
term, which date 1s earlier, or ?

“(B) by any other person if the violation occurred more than
one vear prior to the date of issuance of the notice of apparent
liability.

“(5) In no event shall the total forfeiture imposed for the acts or
omissions set forth in any notice of apparent Hability issued hereunder
exceed—

“(A) inthe case of (1) a common carrier subject to this Act, (ii)
a broadeast station licensee or permittee, or (ii1) a person engaged
in distributing to the public broadcast signals by wire or engaged
in distributing to the public other program services by wire if
such activity is the subject of Commission regulation, $20,000;

“(B) in the case of any other person, $5,000.

Sre. 2. Section 510 of the Communications Act of 1934, as amended
(47 USC § 510), is hereby repealed. '

Skc. 3. Section 504(b) of the Communications Act of 1934, as
amended (47 USC § 504 (b)). is amended by deleting the words “parts
1T and ITT of title TIT and section 503 (b), section 507, and section 510”
and substituting the words “title IT and parts IT and III of title III
and sections 503(b) and 5077, and by deleting the phrase “, upon ap-
plication therefore,”.

Skc. 4. Any act or omission which oceurs prior to the effective date
of this Act and which incurs liability under the provisions of sections
503 (b) or 510 as then in effect will continue to be subject to forfeiture
under the provisions of sections 503 (b) and 510 as then in effect.

Sgkc. 5. The amendments made by this Act shall take effect on the
thirtieth day after the date of its enactment.

EXPLANATION OF PROPOSED AMENDMENTS TO THE COMMUNICATIONS ACT
OT 1934 TO UNIFY AND STRENGTHEN CERTAIN PROVISIONS FOR THE USE
OF FORYVEITURES AND PENALTIES

The Federal Communications Commission recommends the amend-
ment of the Communications Act of 1934, as amended, to unify, sim-
plify and make more effective the forfeiture provisions of sections
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503(b) and 510. Section 503 provides forfeitures where a broad-
cast licensee or permittee violates the terms of his license, the Commu-
nications Act, a Commission regulation, a cease and desist order issued
by the Commission, or specified provisions of title 18 of the United
States Code. Section 510 provides separately for forfeitures applicable
to non-broadcast radio stations where any one of twelve specified of-
fenses occurs. It also provides for the imposition of a forfeiture upon
the operator of the station in particular cases. It is proposed to amend
section 503(b) and repeal section 510 to place all of these classes of
forfeiture under section 508(b), which would be expanded to apply to
all persons (other than where ship or common carrier forfeitures are
otherwise provided for) who violate the Communications Act, a Com-
mission rule or order prescribed under the Communications Act or a
treaty, the terms of a license permit, certificate, or other instrument
of authorization, or the obscenity, lottery, or fraud provisions of title
18 of the United States Code.

The principal objective of the proposed legislation is to unify and
simplify the forfeiture provisions; to enlarge their scope to cover per-
sons subject to the Act but not now under the forfeiture provisions—
such as cable systems (CATV), users of Part 15 or Part 18 devices,
communications equipment manufacturers, and others also subject to
Commission regulations who do not hold licenses issued by the Com-
mission; and to provide for more effective enforcement.

Prior to 1960 the Commission was empowered to revoke station li-
censes or station construction permits and to issue cease and desist
orders to any person violating the Communications Act or a Commis-
sion rule (see section 312 of the Act) and to suspend operator licenses
(see section 803 (m) of the Act). There was no provision for a penalty
of lesser magnitude than revocation or denial of renewal of station
licenses. Because a penalty affecting the license was not warranted
for all violations, the Commission needed an alternative for dealing
with those who should continue to hold licenses.

Therefore, in 1960 section 503 (b), 74 Stat. 889, was enacted to_give
the Commission the enforcement alternative of imposing forfeitures
in the case of broadcast licensees or permittees ; and in 1962, section 510,
76 Stat. 68, was added to permit the Commission to TImpose forfeitures
on non-broadcast radio licensees for twelve specific kinds of miscon-

‘dQuct. These forfeitures have proved to be useful enforcement tools.

However, after 13 years of experience and reevaluation under this
enforcement scheme, the Commission has concluded that common pro-
cedures with uniform sanctions for common carriers, broadcast’ en-
tities, and other electronic communications businesses subject to our
jurisdiction are required to deal effectively with the many forms of
misconduct that impede the policy and purposes of the Communica-
tions Act. Moreover, there is a need in addition to make forfeitures
applicable to the many forms of non-broadcast radio licensee miscon-
duet that are not now covered by the twelve categories in section 510.
In light of these problems, the Commission recommends that non-
broadcast radio licensees no longer be governed by section 510, which
should be repealed, and that they be governed instead according to the -
provisions of section 503 (b), which should be expanded. This compre-
Liensive and uniform treatment would mean that the misconduet which
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is now subject to forfeiture under section 510 would become subﬁli:fc,go
forfeiture under the proposed section 503 (b). T

The proposed amendments would make three additional material
alterations in the Communications Act’s existing forfeiture provisions.
First, the forfeiture sanction would be made available against all per-
sons who have engaged in proscribed conduct. Therefore, the amended
section 503 (b) would reach not only the broadeast station licensees and
permittees now covered by section 503(b) and the other station li-
censees and operators now ¢overed by section 510, but also any person
subject to any provisions of the Communications Act * or the Commis-
sion’s rules as well as those persons operating without a valid station
or operator’s license, those operators not required to have a license, and
those licensed radio operators who are now subject only to suspension
under section 303 (m).

Second, the limitations period of the issuance of notices of appar-
ent liability would be extendé&d for broadeast station licensees from the
present one year to one year or the current license term, whichever is
greater, and for non-broadcast radio station licensees from the present
ninety days to one year. For all other persons subject to forfeiture
under the proposal, the limitations period would be one year.

Third, the maximum amount of forfeiture that could be imposed
for the acts or omissions set forth in any single notice of apparent
liability would be modified as follows: (1) the maximum forfeiture
that could be imposed for a single offense would be $2,000; and (2)
the maximum forfeiture that could be imposed for multiple offenses
would be (a) $20,000 in the case of a common carrier, a broadeast
station licensee or permittee, or a person engaged in distributing to
the public broadecast signals by wire or engaged in distributing to
the public other program services by vire it such activity is the sub-
ject of Commission regulation, and (b) $3,000 in the case of all other
persons. Existing section 503(b) provides for a maximum of only
$1,000 for single offenses by a broadeast station and $10,000 for
multiple offenses. Those persons subject to existing section 510(a) are
liable only for $100 for single offenses and a maximum of 8500 for
multiple offenses.

The proposed amendments to broaden the Commission’s forfeiture
authority would alleviate the difficulties caused by the lack of for-
feiture authority against CATV systems (or other communications
businesses that may become subject to our jurisdiction), users of inci-
dental and restricted radiation devices, users of devices which contain
radio frequency oscillators,® communications equipment manufactur-
ers, persons operating without holding a_required license, and others
subject to Commission regulations. Except for the Commission’s cease
and desist authority, which is not an effective deterrent to misconduct,
enforcement of the Act or Commission rules or orders against such

1 A person subject to a forfeiture under title IT or parts II or III of title III or section
507 of theﬁﬁ)ct would not, however, be subject to a forfeiture under the proposed section
in section .

2Part 15 of the Commisston’s rules governs the use of devices which only incidentally
cmit radio frequency energy and restricted radlo devices such as radio receivers, Part 18
of the Commission's rules governs the use of industrial, scientific and medical equipment,
such as industrial heating equipment, all of which incorporate radlo frequency oscillators.
Such devices are permitted to operate without issuance of an individual license provided
that they are operated in accordance with the provisions in the rules designed to minimize
interference to regular radio communications services.
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persons now must be by judicial action under section 401 or criminal
prosecuticn under sections 501 and 502. _

In extending the forfeiture procedures to licensed operators, the
proposed amendment would provide an administrative alternative to
the sometimes unduly harsh penalty of license suspension now author-
ized in section 808(m). License suspension ma,%r be unduly harsh if
it denies the offender his customary means of livelihood for the suspen-
sion period. License suspension may also cost the offender permanent
loss of his job, or of his customers if he operates & mobile radio service
maintenance business. The proposed extension of the section 503 (b)
forfeiture provisions to Ticensed opefators would afford the Commis-
sion an effectivé medium for obtaining compliance by operators, but
would not, cause the secondary detriments which often stem from li-
cense suspension. The administrative penalty of forfeiture would also
providea more feasible alternative to cease and desist orders or judi-
cial enforcement under sections 401, 501 or 502, against operators who
are not required to hold a license and against whom, therefore, a li-
cense suspension is not an available penalty.

Under the proposal, forfeiture liability would arise only after (1)
a person has been served personally with or been sent by certified or
registered mail to his last known address a notice of apparent liabil-
ity; (2) he has been given an opportunity to show in writing why he
should not be held liable; and (3) if he has submitted a written re-
sponse, the Commission has considered his response and issued an or-
der of forfeiture liability. '

In addition to these procedural protections applicable to all persons
subject to our jurisdiction, we have provided special procedural pro-
tection for members of the public at large who may be unaware of the
Commission’s regulation of equipment they may be operating. For
example, there may be concern that a person would be subject to for-
feiture for willful maloperation of an electronic device such as a
garage door opener, an electronic water heater, or electronic oven,
when he may be unaware of the applicability of the Communications
Act or the Commission’s rules and regulations.? :

In these circumstances, no forfeiture could attach unless prior to the
notice of apparent liahility the Commission has sent such person a
notice of the violation and has provided him an opportunity for a per-
sonal interview and the person has thereafter engaged in the conduct
for which notice of the violation was sent. Tt should be noted that the
special protection provisions do not apnly to persons engaged in an
activity that require the holding of a license, permit, certificate, or
other authorization from the Commission or to one providing any serv-
ice by wire subject to the Commission’s jurisdiction.

Tt should be noted that this special precedure would not have to be
accorded a second time to a person who subsequently engaged in the
same conduet; and such person may be lable to a forfeiture not only
for the conduct occurring subsequently but also for the conduct for
which notice of a violation was sent and opportunity for a personal
interview given.

3 Should@ the maloperation of any such device create hazards to life or property. the
Comnnission would still have authority under section 312 to issue a cease and dezist order.
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Under existing provisions of the statute, which would not be
changed, any person against whom a forfeiture order runs may chal-
lenge the order by refusing to pay. If the United States institutes a

collection action, the issue of forfeiture liability would be reheard in
atrial de novo ina U.S. District Court.

The second major modification in the Commission’s propesal, the
_extension of the present time limitations for the issuance of notices

of apparent lability is necessary if the Commission’s forfeiture au-
thority is to be an effective sanction. Because of increasing workloads
aid personiiel shortages the ninety-day limitation in the non-broadcast
services and_ the one-year limitation in the broadeast services are
often substantial impediments to the use of the forfeiture sanction n
appropriate cases. The Commission proposes that the statute of limita-
tions for all persons holding broadeast radio station licenses under
title IIT be extended to one year or the cnrrent license term, which-
ever 1s arveater; for all other persons, the statute of limitations swould
be oneyear.

With over 82,000 authorizations in the broadcast services, more than
15.000 authorization in the common’carrier serves, and over 2,000,000
authorizations in the safety and special services, it is impos-
sible for Commission field office personnel to make regular inspections
in all these services. Viclations of the Communications Act or of the
Commission’s rules in the nonbroadcast services are sometimes de-
tected by station inspection but more generally through our field office
monitoring. Monitoring nsually requires transcription of tapes which
in itself is'a time-consuming process. Thereafter, as a matter of prac-
tice, the ficld office issues a notice of violation to the licensee and offers
an opportunity to him to comment on or explain the alleged miscon-
duet. In the overwhelming majority of cases, the nature and extent
of the violation or the licensee’s explanation thereof are such as to
require no further action and the matter is closed. However, these
notices of violation are also checked through the Commission’s office
in Washington and against licensee records, and in those instances
where the Jicensee has a history of repeated misconduct or where the
instant misconduct is willful and sufliciently serious, it may be deter-
mined that the imposition of a forfeiture 1s called for as an appro-
priate deterrent against future violations. -

Qur experience since the enactment of the Commission’s forfeiture
authority in the nonbroadcast services demonstrates that with the
imbalance between the number of violation cases and the number of
staff personnel to review them, it is often impossible to issue the notice

-of apparent liability for forfeitures within the ninety-day period pro-
vided in the present statute. Considering the very great number of
authorizations in the nonbroadcast services, plus the great number
of persons who are permitted to operate radio frequency equipment
in accordance with our regulations but without holding an instrument
of authorization. we believe a one year statute of limitations for notices
of apparent liability is entirely reasonable and necessary to enable
the Commission to invoke more frequently the forfeiture provisions
Congimss has provided and thus to secure greater compliance with
the Act.
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Similarly, a longer statute of limitations is necessary in the broad-
cast field inorder to enable the Commission to reach violations of the
Act. The existing one-year limitations period is usually sufficient in
cases arising from regular station inspection by ficld office personnel.
However, personnel shortages do not permit more than one inspection
during a three-vear license term. Although violatiens may be disclosed
and considered by the Comsmission during its review of license renewal
applications, the comparatively minor character of such violations
does not warrant denial of renewal and often the one-year period has
clapsed before a notice of apparent liability can be issued. Further, In
many instances, misconduct by broadeast licensees is not nncovered in
regular station inspections by field office personnel, but comes to light
as the result of complaints and other information received by the
Commission staff in Washington. These complaints and other infor-

“mation may require detailed and time-consuming investigation of sta-

tion owerations before a determination can be made that there may
have been misconduct. Subsequent to the investigation the licensee has
an opportunity to comment on or explain the alleged misconduct. Thus,
it is often impossible for the Commissicn to.consider questions as to
apparent culpability and appropriateness of a forfeiture sanction and
then to issue the required notice of apparent liability within the one-
vear limitation period now provided in section 503 (b). Here again the
lezislative objective in vesting forfeiture authority in the Commission
is often frustrated by the present time limitations.

Further. the one-year limitation for the issuance of notices of
apparent liability in the broadeast field sometimes produces results
which are self-defeating. Thus, in one instance the Commission received
information that a radio station broadcast an allegedly rigged contest.
Field investigation of the station initiating the program was begun as
promptly as possible. The intricacies of the alleged misconduct required
a time-consuming inquiry. During the course of the inquiry Commis-
sion investigators unearthed information revealing an earlier broad-
cast -of another rigged contest concerning which there was extensive
and conclusive evidence. However, upon completion of the field inves-
tigation, the Commission was able to impose a forfeiture for only the
most recent misconduct because the earlier violation had occurred more
than one year before. In such a case it is still possible of course to desig-
nate the license renewal application for hearing. We stress, neverthe-
less. that because refusal to renew the license was the only sanction
available because of the short statute of limitations, the legislative
purpose of section 503 (b) of the Act could not be fully implemented.
The Commission needs to be able to exercise its forfeiture authority
during the entire span of a broadeast license term for minor violations
occurring during that license term. )

The Commission is therefore proposing for broadcast licensces a
statute of limitations of one year or its current license term, which-
ever is greater. The proposal would permit the Commission to jssue
notices of apparent liability to broadeast station licensees (1) for
any miscondnet which occurs during a curvent license term and (2) for
any miceonduct which occurs during the last part of the prior license
term if the notice of apparent liability is issued within a year of
the time of the alleged misconduet.
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The third major amendment the Commission is proposing is an in-
crease in the maximum forfeitures. The currently available forfeitures
are unrealistic and inadequate. In man y situations the maximums are

too low to permit the Commission to fashion an eflective deterrent -

against large communications businesses. For example, the current
maximum forfeiture available against a multimillion dollar broad:
cast licensee is $1,000 for a single violation up to a maximum of
$10.000 for muitiple violations, The proposal would provide more
realistic forfeiture maximums for large broadcast interests, large
common carriers, and other large communications businesses. Qther
persons would be subject to lower maximums. With the proposed
maximums, the Commission would still retain the discretion to impose
smaller forfeitures for offenses of lesser gravity. The Commission
fully recognizes the necessity of tailoring forfeitures to the natnre of
the offense and the offender and has done so within the present statu-
tory authority. Turtheimore, the Commission wonld still have the amn.
thority to mitigate or remit forfeitures after considering a request
for such relict, 5

One relatively minor amendment is also being proposed. By deleting
seetion 510 as proposed, the Commission would be relieved of the obli-
oation to provide a personal interview at the request. of a non-broad-
cast station licensee or operator who receives a notice of apparent
liability. Proposed section 503(b) (2), which incorporates much of
the snhstance of seetion 510, does not include the interview provision.
The Commission’s experience is that only ten to fifteen percent of the
persons to whom & notice of apparent Hability has been issued avail

“themselves of the interview opportunity. Furthermore, seldom does
an interview elicit any data which the licensee has not already
furnished to the Commission, either in response to the notice of a viola-
tion or to the notice of apparent hability.

On the other hand, interviews in only ten to fifteen percent of these
instances impose substantial burdens upon fleld offices. Critical en-
gineering personnel must be diverted from regular pressing duties to
interview the suspected violator and must then submit detailed reports
to the Commission’s main office in Washington, D.C. Commission per-
sonnel at the Washington. D.C. office then must coordinate all of the

documents relevant to a given notice of apparent liability that may’

have been accumulated in several field offices and transmit the docu-
ments to the field office where the interview is scheduled. On balance,
the Commission believes that the public, and the non-broadecast li-
censees and operators themselves, would best be served by the deletion
of the field office interview provision from the forfeiture section.

FFurthermore, it would be impossible for the Commission to continue
inferviews with non-broadeast licensees and at the same time provide
personal interviews to members of that group who would now be sub-
ject to forfeitures for the first time and for shom special procedural
protections are being proposed in section 503(b) (3). As between the
two groups the Commission believes the public interest would b hetter
mn?id 1(),\* the interviews that would be required under proposed saction
50%(b)Y (3).

Ln.sﬂy,)the Commission is secking authority to mitigate or remit
forfeitures imposed under title IT of the Communications Act concern-
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ing common carriers. The Commission now hias no express autholmty
to remit, mitigate, or otherwise reduce a forfeiture imposed under t 1ese
common carrler provisions, although section 504 (b) provides eprIebig
authority to mitigate or remit forfeitures under parts IT and 11 10
title II1, and sections 504(b), 507 and 510. Since the Commission has
this authority with respect to all other forfeitures which it can sum-
mavrily impose, there is no reason not to include within this authority
the common carrier forfeitures in title IT. Moreover, it is reasonable to
permit the Commission to exercise its authority to mitigate or remit on
its own motion rather than awaiting an application for action. The
Commission should be able to exercise its judgment before imposing a
fine if the circumstances warrant a reduction or cancellation of a
forfeiture. ) )

In conclusion, the more uniform, comprehensive, and higher for-
feiture provisions and the related modifications which the Commission
now seeks should contribute substantially to greater compliance with
the law and better administrative enforcement of the law.

Adopted : October 9, 1974.

Froeran Coadronicarions CoMiission, }
Washington, D.C., September 7,1976.

Hon. LionerL Vax Derruy, .

Chairman, Subcommittce on Communications, Conumittee on Inter-
state and Foreign Commerce, House of Representatives, Wash-
ington, D.C.

Drar Mr. Cuatrataxy : This letter is in response to your request for
the Commission’s comments on H.R. 15268. This bill, which was intro-
dnced on Aungust 25, 1976, would amend the Commaunications Act to
provide for the regulation of rates for the attachment of interstate
communications wires to utility poles. As you know, for the last month
the Commission’s Office of Plans and Policy has been engaged in a
study of the jurisdictional and economic issues mvolved with regard
to pole line attachments. In view of the fact that this study will not
be completed until the middle of October and, in light of the extremely
limited time afforded to prepare these comments, they cannot be as
detailed or fully considered as they might otherwise be. However,
we hope that they will be of some value to you in vour deliberations.

The Commission has been concerned for several years with issues
velating to the attachment of cable television cables to the utility poles
of telephone and electric power companies. Because of a strong feel-
ing on the Commission’s part that additional regulation should be
undertaken only when other alternatives have failed and because of
significant questions as to the Cominission’s jurisdiction in this avea,
we have sought to encourage the industries involved to find a yolun-
tary means of resolving their disputes. Regardless of the outcome of
the proposed legislation, we believe that our efforts in this area have
been beneficial to the public. )

We believe that a number of questions are raised by the specific
provisions of H.R. 15268. For example, section 224 of the proposed
act provides the Commission with authority to promulgate rules and
regulations which shall assure just and reasonable rates, terms, and
conditions for pole attachments and to promulgate minimum standards
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wliich a state must meet or exceed if it wishes to continue or conmence
regulation of pole attachments. In addition, it further provides that
the Commission shall accomplish both of these tasks within three
months after the date of enactment of the legislation. This extremely
short time frame for the promulgation of rules and standards is
simply unrealistic in our belief. In fact, our staff’s best estimate of the
time necessary to conclude an orderly rulemaking on this complicated
subject is in the neighborhood of at least one year.

Questions are also raised by the bill’s lack of specificity as to the
intent of a nmumber of its provisions. The bill is, for example, silent
with respect to the manner as well as the form which pole attachment
regulations by the Commission might take. In this regard, it is unclear
whether the bill envisions the adoption by regulation of a ratemaking
formula by the Commission which would merely provide for recovery
of certain costs and be applied across the board or whether the proposed
inclusion of pole line attachment regulation in Title II of the Com-
munications Act implies an intent that the Comimission provide a
regulatory plan which would require numerous tariff filings. Further,
the bill does not provide any ansgwer with respect to the legislative
intent as to the “minimum standards® which states would have to “meet
or exceed” to take jurisdiction over pole attachment rates. Would
it be adequate, for example, for a state simply to charge an agency
with the duty of insuring that pole attachment rates are “just and
reasonable”? We believe that explanatory language which would pro-
vide guidance on these and other issucs would be of help to both the
Commission and to the states.

A number of other somewhat more technical questions are raised by
the specific provisions of HL.R. 15268. For example, the term “wire
communications” which is defined in seetion 3 of the Communications
Aet is a fairly broad term which includes all forms of wire com-
munications, not merely eable television. Thus, under the proposed
bill, the Commission might be involved in assuring just and reasonable
rates for the use of poles by not only cable television system operators,
but also by many other users of wire communications. We understand
that. in addition to eable systems, a large number of other entities
utilize space on utilitv poles. These include public safety uses such
as police, fire and traflic signalling, in addition to use by communica-
tions conumon earviers sueh as Western Union, For many vears, Wost-
ern Union and cleetric utility companies have maintained reciprocal
arrangements with the Bell System wherehy each is permitted to make
use of the other’s poles. In addition to these major users, there are
lease arrangements involving railroad signalling, the operation of
coal companies dnd numerous other commercial and noncommereial
uses (fome involving only one or two poles. and others which are far
mote extensive in nature). It seems certain that the scope of a regula-
tory program designed to insure just and reasonable rates for the
leasing of pole space by a1l of these entities wounld be much larger than
that necessary to insure just rates for cable systems. We would recom-
mend therefore that if the legislative intent of this bill is merely to
remedv pole attachment problems which are of importance to the cable
television industry, then its application should be so Iimited, preferahly
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by inserting the term “cable television sy,s,tem” as defined by 47 C.F.R.
76.5(a) in lieu of “wire communication. . .
Céngiderable problems ‘might also be caused by the deﬁm&lotn tO’{’
“state” in proposed section 224 (a) (2). In that section, the term “state
is defined to include “any State or political subdivision, agency, ov m-
strumentality thereof” which is incidentally somewhat more inclusive
than the definition of that term which is found in section 3 of the Com-
munications Act. It is important to bear in mind that under the more
inclusive definition appearing in the proposed bill, mummpahtlels,.
counties, and other political subdivisions theoretically could apply
under section 224 (c) (1) for authorization to r:egulate pole attachment
rates. This may present the possibility of different, overlapping, and
contradictory rate structure procedures at the state level. S

Section 294 also provides that the Commission shall establish an
advisory board composed of the Chairman of the Federal Power Com-
mission’ and the Interstate Commerce Commission and at least one
representative of State regulatory authorities to assist in the promul-
gation of rules and minimum standards. Since these persons and their
agencies of course would have the opportunity to participate in rule-
making proceedings initiated by the Commission, the establishment of
a formal advisory board may be unnecessary. Further, establishment
of such a board might seriously complicate the process of developing
rulemaking proceedings, particularly in light of the limited time frame
allowed by IL.R. 15268. : ] )

There also appears to be some question whether the proposed legis-
lation would cover the municipally-owned utility companies in the
United States which rough estimates indicate exceed 2,300 in number:
Section 224 (a) (1) defines the term “utility” as follows:

“Any person whose rates or charges ave regulated by a State or the
Federal Government and who owns or control poles, ducts, conduits, or
rights-of-way uses, in whole or in part, for wire communication. . . b

The term “person” as defined in section 3(1) of the Communications
Act does not mention municipalities although it does include “any cor-
poration joint-stock company, or associate.” It is is not clear whether
municipally-owned companies could be viewed as “regulated” as that
term is used in section 224(a) (1) and thus whether they come under
the definition of “utility.” Presumably, these questions could be clari-
fied in the reports accompanying the bill. ) . )

Finally, we note that while the time frame in which the Commis-
sion’s comments on this legislation has allowed us to come to only
tentative and somewhat speculative conclusions as to possible new
manpower needs which will be engendered by the legislation, onr ini-
tial analysis suggests the possibility that a substantial number of new
personnel may be needed—at least if the Commission Is to engage in &
Title IT regulatory plan which conceivably could require thousands of
individual tariff filings. Regardless of the speculative nature of such
conclusions, we strongly urge that the Committee consider the possible
budgetary impact of enactment of this legislation. In this regard, we
further suggest that the Committee might consider the possibility of
providing the Commission with the authority and flexibihity to provide
exemptions from regulations to those small entities who, because of
their class or size, it may not be cost effective to regulate.
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This letter was adopted by the Commission on September 7, 1076,
Commissioner Lee concurring and Commissioner Hooks absent.
By direction of the Commission,
Ricuarp 15 Wirey, Clairman.

Feoerar CommuNicatrions CoMMISSION,
Washington, D.C., September 7, 1976.
Hon. Lioxen Vax Derruiw,
Chairman, Subcommittee on Commamications, Committee on Inter-

state and Foreign Commerce, Ilouse of Representatives, Wash-

ington, D.C.

Dear Mr. Cmamymax: The majority’s letter does a creditable job
of clinically analyzing some of the substantive and definitional aspects
of HLR. 15268. The majority letter, however, comments on the ques-
tions of the advisability or necessity of legislation of this bent.

Because of the problems (e.g., summary disconnection orders, un-
regulated increases for attachments) with which you and your col-
leagues have become familiar during the present round of hearings,
it is clear that pole attachment charges must be subject to oversight so
as not to unfairly burden either the telephone or cable TV rate payers.

It is my view that the FCC presently has jurisdiction over tele-
phone company pole rates under Title IT of the Communications Act,
and specifically § 202(a) :

“It shall be unlawful for any common carrier to make any unjust
or unreasonable discrimination in charges, practices, classifications,
regulations, facilities, or services for or in connection with like com-
munication service, directly or indirectly, by any means or device, or
to make or give any undue or unreasonable preference or advantage
to any particular person, class of persons, or locality, or to subject any
particular person, class of persons, or locality to any undue or un-
reasonable prejudice or disadvantage.”

The law has made it clear that cable is an interstate service and any
charges for an interstate communication service over conumon carrier
facilities is within the FCC province.

At the present time, I do not believe that the Communications Act
provides authority for the regulation of rates charged by other utilities.

TR, 15268 would clarify- and remedy the present situation. The
federal-deferring-to-state (and local) mechanism for establishing due
process standards and providing a forum for rate adjudications is
well conceived.

There shonld be no reasonable objection to legislation of this pur-
pose and T support the concept without reservation. The charges for
pole attachments should represent only a proper share of installation,
maintenance, depreciation and other legitimate expenses. It is under-
stood that the Commission will require the personnel and resources to’
administer this legislation and I am certain that the Congress will be
sensitive to the practical consequences thereof.

Thank you for the opportunity to comment on this matter.

Sincerely,
Bensaviy L. Hooxs. Commissioner.
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Orrice oF TrrLecoanruxNicatioNs PoLicy,
Exrcurive OFFICE OF THE IPRESIDENT,
Washington, D.C., September 8, 1976.
Hon. Lioxer, VAN DEERLIN, : .
Chairman, Subcommittee on Communications, Communications on
Interstate and Foreign Commerce, House of Representatives,
Washington, D.C. o

DeAR MR. Vax Deerurx : This is in response to your letter of August
26, 1976, wherein you request the preliminary views of this Office
respecting H.R. 15268, a (Lill to amend the Communications Act of
1934. The bill would lodge primary jurisdiction over the poles, ducts,
conduits, or other rights of way used or controlled by a regulated
utility, in whole or in part for wire communications, in the Federal
Cominunications Commission. It would require that agency by regu-
lation to: (1) insure just and reasonable rates, terms, and conditions
of use by persons desiring to lease such space for wire communications;
and (2) provide minimum Federal standards, pursuant to which state
regulation of poles and ducts may be enacted. )

As a conceptual matter, QTP recognizes that the presence of inherent
monopoly structures in utility enterprises may justify and necessitate
regulation in order to insure public access to facilities and services at
equitable rates. A significant preliminary question is, whether a com-
pelling case can be made that utilities are abusing their positions and
are engaging in a pattern of monopoly behavior involving predatory
pricing, etc., to such extent that the subject legislation is necessary.
While we are aware of particular episodes that appear to support this
contention, it is not clear to us that the problem has become national
in scope. We shall presume to answer this question in the affirmative,
however, for the purposes of discussing the legislation. )

Tt must then be asked whether such regulation, long applied to the
services provided by public utilities, may be applicable as well as to
the facilities by which such services are delivered. As a matter of
policy, we believe regulation of access to public utility facilities may be
justified on the same grounds which warrant regulation of the services
rendered by these same facilities. That is. utility services are anthor-
ized, and monopoly status typically is conferred, by public law, to
serve a greater public good; ie. a guaranteed service availability.
Public rights-of-way are provided for this purpose. It 1s difficult to
see how, from an esthetic, environmental, economic or efficiency stand-
point, the public would benefit by the proliferation of conduits, poles,
and ducts by all parties needing such facilities. ) )

Tt seems reasonable, therefore, to require those in a monopoly posi-
tion to provide for the shared use of facilities utilizing public rights of
way under fair rates, terims and conditions. Thus, we are generally

sympathetic to the overall objectives of this legislation.

We have three general concerns with this legislative approach, how-
ever. First, we question whether the Federal Communications Com-
mission should be authorized to regulate the poles and ducts of non-
communications utilities. Second. we question the extent to which the
FCC should be authorized to preemmpt state authority in this area. and
third we question whether this bill provides adequate guidance fo the
Commission to carry out the congressional objectives.
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With respect to the first question we are concerned with the efficacy
and propriety of delegating jurisdiction over electric companies and
other noncommunications utilities to the. Commission. The provision
of pole line space by power companies appears to us to be a “public
serviee” just as their provision of power is a service. If the FCC is to
be accorded jurisdiction over the former, why by the same logic should
it not be allowed to regulate the provision of power to cable com-
panies; or the Federal Power Commission (FPC) allowed to regulate
teleplione service to power companies for that matter? We do not
belicve that jurisdiction over a consumer, which the FCC admittedly
has with respect to cable and telephone earviers, implies the need for
specific jurisdiction over the supplier.

Moreover, we doubt that the Commission has, or could develop in

the time periods specified in this legislation, the requisite expertise
to determine what reasonable charges are for noncommunications
common carrier owned facilities would be. The Commission would be
unfamiliar forum to communications carriers, as well, in any Com-
mission rate proceedings. Thus, OTP believes that if 1t is necessary
to regulate the pole attachment practices of power utilities in the pub-
lic interest in order to facilitate interstate commerce in cable commu-
nications, jurisdiction should not be conferred on the FCC.

We note also as a technical matter that this legislation reaches only
the poles and ducts nsed in whole or in part for wire communications
and owned by a regulated utility. Excluded from FCC regnlation
thereby would be the poles and ducts owned by a municipality (for
street Jighting. for example) or by a utility providing no space on its
poles for wire communications. For reasons similar to those expressed
above with respect to power utilities, we believe this exclugion to be
proper.

With respect to the second question, we recognize that cable’s depri-
vation of pole atfachment access on a nationwide basis could adversely
affect interstate commeree in cable communieations, which would jus-
tify Federal intervention. We are concerned, nevertheless, that Fed-
cral intervention be limited to that which is demonstrably necessary
t assure national interests. Regulation of poles and duets typically
has heen o funetion of stafe agencies which heemise of their experience
andd proximity to the problem can flexibly particulavize regulation to
account. for problems, conditions, and exigencies nnique to a locale.
Preemptive and expansive Federal regulation would sacrifice such flex-
ibilitv, and the need for such regulation must be carefully assessed.

Lelated to the foregoing is our third concern. that this bill pro-
vides inadequate guidanee to the Commission governing its regula-
tion of poles and ducts, For example. although the bill authorizes
state reenlation, it provides almost no statutory standards therefore,
but confers blanket wuthority on the Commission to oversee state
reanlation. Such a legislative approach appears inconsistent with
previeus initiatives providing for or enconraging state rvegulation.
(See. for example, Federal Coal Mine, Health, and Safety Act of
1969, Tub. T.. 81-173. 30 TZ.8.C. 801 et seq.. (1971). Food, Drug and
Cosmetic Act. 21 11.8.C 88451470, (1972). Occupational Safety
aand Tealth Aet. 29 T78.C. 655, (1975) and Fair TTousing Act, 42 11.8.C.
D602 ol se. (1970)).
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_ Of particular concern is the fact that while the bill provides a floor,
incremental cost, beyond which state pole rates may not be reduced,
there is no comparable statutory standard other than the “just and
reasonable” requirement respecting a rate ceiling. We wonld suggest '
consideration of a legislative approach which authorized the Com-
mission to establish a range of permissible rates up to a maximum.
within which state utility agencics could establish particular rates
upon petition and proof by the utility. The Commission could review
the maximum rate periodically (every 3 or b years for example) in
order to account for inflation or other factors. This approach wonld
minimmize the need for intrusive Federal regulation and a lavge FCC
stall while preserving state initiative and flexibility. Tt would be
analogous to existing procedures by which utilities seek service rate
increases, in that the burden of proof for a pole rate increase would
be on the utility who would petition the appropriate State commis-
sion. IMopefully, such an approach would meet the cable industry’s
needs while cansing the least amount of disrnption to utilities and
existing rate procedures.

As another alternative. could not a legislative approach be con-
sidered that would authorize Commission review of state policy or
regulation respecting pole attachment access without authorizing rate
regulation by the Commission itself? The sufficiency of state regula-
tien. and Commission oversight thereof. might be made a condition of
cable certification, for example. The Federal interest in facilitating
interstate commerce in communications would thus be protected,
while the advantages inherent in state rezulation would be preserved.
Of course. these suggestions, offered as constructive alternatives to
TL.R. 15268, reflect only a preliminary analysis of the problem in
view of vour need for an expeditions response.

As afinal example of the need for adequate statutory gnidelines, we
note that the bill's statement of puipese indicates the congressional
intent to regnlate the “rates, terms, and conditions for the use of
communication space on poles, ducts . . . ™. ete. The operative amend-
ments to Title TT. however, provide only that the “Commission shall
promulgate—(A) regulations which shall assure just and reasonable
rates. terms, and conditions for pole attachments.” It is unclear. theve-
fore. what authority the Commission has te require the expansion of
communications space on a utility pole or duct when it is filled up,
or to require access to such pole or duct in the first place when there
1s no such space allocated.

OTTP recognizes the great benefits that cable television can confer
on the publie through its expanded communieations capacity, We sup-
port also. as a general matter, the need to insnre reasonable access by
eable television to the poles and duets owned and operated by regu-
lated utilities. We auestion, however, for the reasons stated above.
whether this legislation properly disposes of the issue at hand. Addi-
tionally, we fear that premature or precipitous action could ereate
more veemlatorv problems than would be eliminated by this legislation,

The Office of Management and Budget advises that it has no objec-
tion to the submission of this report. '

ATl best wishes,
Trioatas J. TTovser.



ADDITIONAL VIEWS OF IION. TIMOTHY E. WIRTH

As the author of this bill and its predecessor, H.R. 15268, I would
like to expand on the Commitiee’s statements in this report explaining
Seetion 1of this legislation.

11.R. 15372 is intended to provide a forum either at the State or
IFederal level to regulate the rates, terms, and conditions for pole at-
tachments, It was introduced as a result of the Ifederal Communiea-
tions Commission’s decigion that it Jacks authority over pole attach-
ment rates charged by power and clectric utilities and the fact that
many State regulatory bodics have also discluimed jurisdiction over
the rental of space on poles of telephone and electric utilities.

This legislation requirves the Federal Communications Commission
to regulate the rates, terms, and conditions for pole attachments. It
further provides that the Commission shall promulgate regulations to
ensure that such rates, terms, and conditions are just and reasonable.
Such regnlations, however, shall not take effect until nine months after
the date of enactment of this bill.

In the intervening nine-month period or at any time thereafter, the
States shall have the opportunity to assert jurisdiction over pole at-
tachments. All State regulatory programs, whether adopted before
the enactment of the bill, during the nine month period, or at any
time thereafter, must be approved by the FCC. The Commission shall
grant up{n‘oval if it finds the State regulates pole attachments in a
manner designed to provide just and reasonable rates, terms and condi-
tions for pole attachments. ’ :

In determining whether the manner of State regulation is designed
to provide just and reasonable rates, the Commission must first ask
whether the agency or tribunal established by the State is impartial.
Among the factors the Commission should look at in making its de-
termination is whether such agency or tribunal has been charged with
the responsibility of regulating the reasonableness of pole attachment

rates, terms and conditions to protect the interests of doth the con-
sumers of utility services and the consumers of the wire communica-
tions involved in the pole attachments. Accordingly, I would expect
the Commission to disapprove a regulatory program where a State
PUC says that it has the power to regulate pole attachment rates
which are too low (to protect consumers of utility services) but not
the power to regulate pole attachment rates which are too high (to
protect consumers of wire communications).

In my view, the Commission must do more, however, than merely
find that the agency or tribunal established by the State is impartial
and ostensibly affords all parties due process. It must also look to see
whether the State agency or tribunal has taken into account all rele-
vant factors involved in the provision of pole attachments such as the
portion of the poles’ total usable space which is occupied by each user,

(37)

38

the relative weight of the pole attachments and the legal status of
each user. Thus, 1f a State were to adopt regulations whereby the costs
of owning and maintaining poles were simply divided equally among
all users, the FCC could and should find that such State does not
regulate pole attachments “in a manner designed to provide just and
reasonable rates,” even though such State regulations were adopted in
a proceeding affording due process to all p?\’rties. A

‘ ‘In reviewine a state regulatory program though, the Commission
may not speeify rates, terms or conditions. However, since the bench-
mark for both the FCC and the States is the regulation of pole attach-
ment rates on a “just and reasonable” basis, T would expect the States’
}Jﬁ){iioxqtglly programs generally to be consistent with the Commission’s
d ‘oach.

Tivoray E. WiIrTH.
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