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By the Commission:

1. New Skies Satellites N. V. (New Skies) has requested a six-month extension of the July 1, 2000 deadline set forth in Section 623(l) of the Open-Market Reorganization for the Betterment of International Telecommunications Act (the ORBIT Act) for conducting an initial public offering (IPO).
  Section 623(l) requires an INTELSAT “separated entity” that serves the U.S. market to conduct a public offering no later than July 1, 2000.
  The Commission is allowed to extend this deadline “in consideration of market conditions and relevant business factors relating to the timing of an initial public offering” to no later than July 31, 2001.

2. The Commission placed New Skies’ request on public notice on May 31, 2000.
  Comsat, Inmarsat and Lockheed Martin support New Skies request.
  PanAmSat opposes the request for a six-month extension, but would support a three-month extension. 

3. New Skies is the Netherlands-based INTELSAT spin-off created in 1998 as INTELSAT’s first step toward privatization.  In 1999, the Commission granted U.S. earth station operators limited, three-year authorizations to operate with New Skies in the U.S. market pending New Skies’ fulfillment of a number of actions to become independent of INTELSAT.
  One such action is undertaking an IPO in order to achieve substantial non-signatory ownership in the company, as anticipated by the 1998 INTELSAT Assembly of Parties decision to create New Skies.
  

4. The subsequently enacted ORBIT Act establishes criteria for Commission review of applications to serve the U.S. market by “separated entities” of INTELSAT.  New Skies meets the definition of a “separated entity.”
  It therefore now is subject to the requirement in Section 623(l) that it conduct an IPO by July 1, 2000, unless the Commission extends this deadline.  New Skies states that it has made all appropriate preparations for an initial public offering and is prepared to go forward pending improvement of market conditions.  It requests an extension of six months in order to give it the certainty needed for a successful offering and the flexibility to act rapidly when market conditions improve.

DISCUSSION

5. Section 623(l) of the ORBIT Act provides:

“(1) DATE FOR PUBLIC OFFERING.—Within one year after any decision

to create any separated entity, a public offering of the securities of such entity

shall be conducted.  In the case of a separated entity created before January 1, 1999,

such public offering shall be conducted no later than July 1, 2000, except that the

Commission may extend this deadline in consideration of market conditions and

relevant business factors relating to the timing of an initial public offering, but 

such extensions shall not permit such offering to be conducted later than July 31, 2001.

The purpose of this requirement is to ensure that New Skies becomes an independent commercial entity with a pro-competitive ownership structure.
  The Act anticipates that independence will be achieved through substantial dilution of the aggregate ownership in New Skies held by INTELSAT signatories or former signatories.
  Thus, our consideration of any request for an extension must consider whether the proposed extension would serve to achieve the underlying purpose of the requirement for an IPO.  

6.
We conclude that a grant of the extension requested by New Skies would serve to achieve the purpose of the ORBIT Act and be in the public interest.  We grant New Skies a six-month extension, noting that New Skies should make all good faith efforts to conduct its IPO as soon as practicable based on market conditions and business factors.  

7. We find that New Skies has demonstrated diligence in preparing for an IPO to be conducted within the timeframe provided in the Act.  New Skies states that it began working with investment bankers in October 1999 to prepare a draft prospectus for an IPO.  The draft prospectus was submitted to the Securities and Exchange Commission (SEC) on January 27, 2000.  The SEC fully cleared the prospectus in mid-April, following submissions of new drafts based on SEC comments and changes in New Skies business.  New Skies states that it was poised to begin its “road show” in mid-April to discuss its offering to investors, but delayed this process based on the advice of its underwriters. 

8.
 The delay was based on the view of the underwriters against moving forward with an IPO under then-current market conditions because of “the tremendously adverse conditions that have faced most companies that have attempted to conclude a public offering and, in particular, an initial public offering, in the past two months”
.  New Skies states that it has revisited these recommendations three times and will do so again in mid-June.  New Skies also states that it may conduct its IPO in mid-July if, “based on this assessment and the advice of its underwriters, it can conclude that reasonable market stability, investor interest and market strength exist.”
  New Skies further states that it, together with its underwriters, “continually have reevaluated the market to see whether it would support an offering at a size and under terms that are reasonable and that would lead to a substantial dilution in New Skies’ existing shareholding base.” 

9.
Additionally, we find that New Skies has acted reasonably in delaying its IPO based on the advice of its investment bankers.  In support of its request, New Skies has provided opinions from its investment bankers that are unambiguous and unequivocal as to the need to delay the IPO pending more favorable market conditions.
  New Skies also has provided significant support for its view of current market conditions.
  While opinions may differ as to the receptiveness of the market to an IPO at any given time, recent market fluctuations are a well known fact that have affected the prospects of companies such as New Skies.  New Skies shows that other technology companies have delayed planned IPOs recently because of market conditions.
  We are unpersuaded by PanAmSat’s argument that New Skies is still capable of conducting an IPO now and should do so even though New Skies’ investment banker “may be correct in its assessment that there have been better times to release an IPO.”

10.
There is no evidence, as PanAmSat suggests, that New Skies has the ulterior motive of delaying its IPO so that it can continue to enjoy the advantages afforded by close relationships with INTELSAT signatories.
  The evidence in fact demonstrates the New Skies is exercising reasonable business judgment in scheduling an IPO that will achieve the goals of the ORBIT Act as well as support the business needs of the company.  We agree with New Skies and those commenters that support grant of its requested extension that forcing New Skies to conduct an IPO at this time against the advice of its investment bankers, under current market conditions, may not achieve substantial dilution contemplated by the ORBIT Act.

11.
We disagree with PanAmSat that this extension should be limited to three months.   The best timing for conducting an IPO cannot be accurately forecast.  More importantly, limiting such an IPO by mandating narrow time constraints could have the effect of decreasing the market value of the offering because potential investors could be positioned to offer only a low price to purchase the available shares.  Such an outcome would be counter to the intended purpose of obtaining substantial dilution in the ownership of New Skies, while also supporting the business needs of the company.  No purpose is served by revisiting this issue on a quarterly basis to reassess New Skies’ efforts.  New Skies has shown that it is poised to conduct its IPO.  We believe that a six-month extension will give New Skies a clear opportunity to do so at a time that will achieve the purpose of the ORBIT Act.  New Skies has incentive to move forward to assure its continued access to the U.S. market.
 As market conditions improve, any New Skies failure to move forward would become self-evident.

12.
We therefore conclude that New Skies has made a sufficient showing of market conditions and relevant business factors relating to the timing of an IPO so as to warrant an extension for six months.

       
13.
Accordingly, IT IS ORDERED, pursuant to Sections 623(2) and 623(1) of the Open-Market Reorganization for the Betterment of International Telecommunications Act, Pub. L. 106-180, 114 Stat. 48 (2000), §§ 621(2) and 623(1), that the New Skies Satellites, N. V., request for an extension of the July 1, 2000 deadline to conduct an IPO IS GRANTED, and the deadline for New Skies to conduct its IPO consistent with the ORBIT Act is January 1, 2001.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas

Secretary
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