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I.
Introduction


 AutoNumLgl 
Southwestern Bell Communications Services, Inc. d/b/a/ Southwestern Bell Long Distance (“SBCS”) has filed an application pursuant to Section 214 of the Communications Act of 1934, as amended,
 (“the Act”) for authority to provide international facilities-based and resale services between all points in Texas and all international points.
  The International 214 Application is a companion to the application of SBC Communications, Inc. (“SBC”), Southwestern Bell Telephone Company (“SWBT”) and SBCS for authority to provide in-region, interLATA services in the State of Texas pursuant to Section 271 of the Act.
  SBCS seeks authority to provide facilities-based and resale services between all points in Texas and all international points, subject to the Commission’s international dominant carrier regulations, on the U.S.-Denmark, U.S.-South Africa and U.S.-Hungary routes.


 AutoNumLgl 
We find that a grant of the International 214 Application serves the public interest under Section 214 of the Act.  Because SWBT has received Section 271 authority to provide in-region, inter-LATA services in the State of Texas, we grant SBCS authority to provide international facilities-based services between all points in Texas and all international points.
  We grant SBCS such authority, subject to its compliance with the Commission’s international dominant carrier regulations on the U.S.-Denmark, U.S.-South Africa, U.S.-Belgium and U.S.-Hungary routes as specified below.

II.  Background


 AutoNumLgl 
SBCS is a corporation organized under the laws of the State of Delaware and Virginia, and is a wholly-owned subsidiary of SBC Communications, Inc. (“SBC”).  SBCS currently has authority to provide:  (1) global resale services originating out-of-region and terminating at all international points;
 and (2) global facilities-based and resale services originating out-of-region and terminating at all international points.
  Certain wholly-owned subsidiaries of SBCS also have international Section 214 authority to provide limited global resale switched services originating out-of-region and terminating at all international points.

 AutoNumLgl 
SBCS asserts that grant of the Application will serve the public interest and benefit consumers because it will increase competition in the international services market, lower prices and increase the service options available to the public.
  The Commission has granted SWBT authority pursuant to Section 271 of the Act to provide in-region interLATA services in the State of Texas.
  Because the grant of Section 271 authority is only for in-region, interLATA services in the State of Texas, this Order authorizes the provision of international services originating only in the State of Texas and not services originating in any of SBC’s other in-region states.

5.
Pursuant to Section 63.12(d) of the Commission’s rules,
 the Bureau deemed the Application ineligible for streamlined processing and issued a public notice accepting the application for filing on a non-streamlined basis.
  As discussed further below, the International 214 Application indicates that SBCS is affiliated, within the meaning of Section 63.09(e) of the Commission’s rules,
 with certain foreign carriers.

III.
Discussion

A.
Entry Standard

6.
The rules and standards adopted in the Commission's Foreign Participation Order govern our decision whether, and on what terms, to authorize SBCS to provide service on routes where SBCS has affiliations with foreign carriers.
  In that order, the Commission adopted a presumption in favor of granting applications that request authority to serve a destination in which the applicant is either a foreign carrier in or has a foreign carrier affiliate in a destination that is a Member of the World Trade Organization (“WTO”).
  Previously, the Commission applied the "effective competitive opportunities” (ECO) test to applicants that sought to provide service on routes where an affiliated foreign carrier possessed market power.
  In the Foreign Participation Order, the Commission eliminated the ECO test in favor of a rebuttable presumption that applications for international Section 214 authority from applicants affiliated with foreign carriers in WTO Members do not pose concerns that would justify denial of the application on competition grounds.
  The Commission retained the ECO test for certain categories of applicants that seek to serve non-WTO Member destinations in which the applicant is or has an affiliation with a foreign carrier possessing market power.
  The Commission also considers other public interest factors that may weigh in favor of, or against, granting an international Section 214 application, including national security, law enforcement, foreign policy and trade concerns.

7.
The Application states that SBCS has affiliations with the following foreign carriers:

a.) diAx (“diAx”), a full service telecommunications carrier in Switzerland;

b.) Telkom South Africa Ltd. (“Telkom”), the incumbent telecommunications carrier in South Africa;

c.) MATÁV Hungarian Telecommunications Ltd. (“MATÁV”), the incumbent telecommunications carrier in Hungary;

d.) Tele Danmark A/S (“Tele Danmark”), the incumbent telecommunications carrier in Denmark;

e.) Talkline GmbH (“Talkline”), a mobile telecommunications carrier in Germany and the Netherlands;

f.) BEN Netherlands B.V. (“BEN Netherland”), a mobile telecommunications carrier in the Netherlands;

g.) UAB Mobilios Telekomunikacijos (“Bité”), a mobile telecommunications carrier in Lithuania;

h.) Ameritech Communications International, Inc. (“Ameritech International”), a wholly-owned subsidiary of Ameritech that is authorized to provide international telecommunications services to the public in Canada;

i.) EITele Ost, (“ETO”), a competitive access and backbone operator providing fixed network, broadband and internet services in Norway;

j.) NetCom ASA, (“NetCom”), a mobile telecommunications carrier in Norway.

Of the destination markets in which SBCS has an affiliation with a foreign carrier, South Africa, Switzerland, Norway, Hungary, Canada, Germany, Denmark and the Netherlands are all Members of the WTO.  Although Lithuania is not a WTO Member, as discussed further below, SBCS’ affiliate in Lithuania, Bité, has previously been found to lack sufficient market power in Lithuania to affect competition adversely in the United States.  Section 63.18(k) of the Commission’s rules requires an applicant seeking to serve a destination where the applicant is affiliated with a foreign carrier to demonstrate that (1) the destination is a WTO Member, (2) that the affiliate lacks market power or (3) that the destination offers effective competitive opportunities to U.S. carriers.
  Each of the destination markets in which SBCS has an affiliation with a foreign carrier is a WTO Member except Lithuania, where SBCS’ foreign carrier affiliate lacks market power.  Therefore, we find that SBCS is entitled to a presumption that its foreign carrier affiliations do not raise competition concerns that would warrant denial of its request to serve these routes; we address below the appropriate regulatory treatment of service on those routes.  We note that no party has filed comments specifically addressing competition concerns on these routes and we find no public interest factors that warrant denial of SBCS’ application for international Section 214 authority.

B.
Regulatory Treatment


1.
BOC In-Region Nondominance
8.
In the LEC Classification Order, 
 the Commission classified BOCs' Section 272 interLATA affiliates as nondominant in their provision of in-region, interstate, domestic, interLATA services.
  The Commission also concluded that it should apply the same regulatory classification to the BOC interLATA affiliates' provision of in-region, international services as it adopted for their provision of in-region, interstate, domestic, interLATA services.
  Therefore, the Commission decided to classify each BOC interLATA affiliate as nondominant in the provision of in-region, international services, unless it is affiliated, within the meaning of Section 63.09(e) of the Commission's rules,
 with a foreign carrier that has the ability to discriminate against the competitors of the BOC or its affiliate through control of bottleneck services or facilities in a foreign destination market.
  The Commission stated that the safeguards the Commission applies to carriers it classifies as dominant based on a foreign carrier affiliation, contained in Section 63.10(c) of the Commission's rules, are designed to address the incentive and ability of the foreign carrier to discriminate against the competitors of its U.S. affiliate in the provision of services or facilities necessary to terminate U.S. international traffic.

9.
We note that the Commission, in determining that BOC Section 272 interLATA affiliates would be nondominant in their provision of in-region, interstate, domestic, interLATA services, and international services, relied on, among other things, the requirements established by Sections 271 and 272.  The Commission concluded that the requirements established by, and the rules implemented pursuant to, Sections 271 and 272, together with other existing rules, sufficiently limit a BOC's ability to use its market power in the local exchange or exchange access markets to enable its interLATA affiliate profitably to raise and sustain prices of in-region, interLATA services significantly above competitive levels by restricting the affiliate's own output.
  We note that SBCS is a Section 272 affiliate and, as such, is subject to the requirements of Section 272 and the Commission's regulations implementing that section.

2.
BOC Out-of-Region Nondominance

10.
The International Bureau concluded that BOCs should be treated as nondominant in their provision of out-of-region international services as well.
  In making this determination, the Bureau stated that it was reaching the same conclusion regarding the regulatory treatment of BOCs' provision of out-of-region international services as the Commission reached regarding the regulatory treatment of BOCs' provision of out-of-region, interstate, domestic interexchange services in the LEC Classification Order.
 The Bureau stated that the critical issue is whether a BOC can use its market power in local exchange and exchange access services to act anticompetitively in its provision of out-of-region international services.
  The Bureau found no practical distinctions between a BOC's ability and incentive to use its market power in the provision of local exchange and access services improperly to allocate costs, discriminate against, or otherwise disadvantage unaffiliated domestic interexchange competitors as opposed to international service competitors.
  As a result, the Bureau found that the BOCs do not have, upon entry or soon thereafter, the ability to raise the price of out-of-region international services by restricting their output of such services, even if they were to offer such services on an integrated basis with their local exchange and exchange access services.
  The Bureau found, therefore, that the BOCs should be treated as nondominant in the provision of out-of-region international services.


3.
Foreign Carrier Affiliations

11.
We next examine whether it is necessary to impose the Commission’s international dominant carrier safeguards on SBCS in its provision of service on the routes where it has an affiliation with a foreign carrier.
  Under rules adopted in the Foreign Participation Order, the Commission regulates U.S. international carriers as dominant on routes where an affiliated foreign carrier has sufficient market power on the foreign end to affect competition adversely in the U.S. market.
 A U.S. carrier is presumptively classified as nondominant on an affiliated route if the carrier demonstrates that the foreign affiliate lacks 50 percent market share in the international transport and local access markets on the foreign end of the route.
  Section 63.18(m) of the Commission’s rules requires SBCS to demonstrate that it qualifies for non-dominant classification on any affiliated route for which it seeks to be regulated as a non-dominant international carrier.

12.
The Application recognizes that Telkom, MATÁV and Tele Danmark are the incumbent telecommunications carriers in South Africa, Hungary and Denmark respectively and SBCS does not assert that any of these carriers lack market power in the international transport or local access markets in their respective countries.
  Pursuant to Section 63.10 of the Commission’s rules,
 we therefore apply our international dominant carrier safeguards to SBCS’ provision of the U.S. international services authorized herein on the U.S.-South Africa, U.S.-Hungary, and U.S.-Denmark routes.

13.
With respect to SBCS’ other foreign affiliations, several of its foreign carrier affiliates have been found to lack market power in the international transport and local access markets in the countries in which they offer service.  The Commission found that diAx, a new entrant, full-service telecommunications carrier in Switzerland lacks market power in Switzerland.
  Talkline, a provider of mobile communications service in Germany and resold cellular service in the Netherlands, has been found to lack market power in both Germany and the Netherlands.
  Bité, which provides solely mobile wireless service in Lithuania, has been found to lack sufficient market power in Lithuania to affect competition adversely in the United States.

14.
As the Commission stated in the 1998 Biennial Regulatory Review of international common carrier regulations, foreign carriers that operate solely on a resale basis or that have only mobile wireless facilities are unlikely to raise market power concerns.
  BEN Netherland provides GSM wireless services in the Netherlands and has less than 50 percent market share in the international transport and local access markets in the Netherlands.
  Therefore, in the absence of any other evidence of market power, we find that BEN Netherland lacks sufficient market power in the Netherlands to affect competition adversely in the United States.  Netcom, a competitive wireless carrier authorized to provide GSM mobile telecommunications services in Norway, has less than 50 percent market share in the international transport and local access markets in Norway.
  Therefore, in the absence of any other evidence of market power, we find that Netcom lacks sufficient market power in Norway to affect competition adversely in the United States.

15.
ETO is a competitive access and backbone operator with switching facilities providing fixed network, broadband and internet services in Norway.  ETO currently serves less than 1,000 business and public organizing customers, and has less than 50 percent market share in the international transport and local access markets in Norway.
  Therefore, in the absence of any other evidence of market power, we find that ETO lacks sufficient market power in Norway to adversely affect competition in the United States.  Ameritech International is a wholly-owned subsidiary of Ameritech and is authorized to provide international telecommunications services in Canada.  Ameritech International has less than a 50 percent market share in the international transport and local access market in Canada.
  Therefore, in the absence of any other evidence of market power, we find that Ameritech International lacks sufficient market power in Canada to adversely affect competition in the United States.


a.
Belgacom

16.
The only comments filed in this proceeding were those of the Competitive Telecommunications Association (CompTel),
 which argued that SBCS should be regulated as a dominant carrier on the U.S.-Belgium route due to what CompTel argues is SBC’s affiliation with Belgacom S.A.
  Belgacom is the incumbent telecommunications carrier in Belgium.

17.
CompTel’s comments raise the issue of whether SBCS’s attributable indirect ownership in Belgacom rises to the level of a 25% affiliation.  Section 63.09(e) of the Commission’s rules provides that:  “two entities are affiliated with each other if one of them, or an entity that controls one of them, directly or indirectly owns more than 25 percent of the capital stock of, or controls, the other one.”
  Interpretative note 2 to the rule explains the Commission’s multiplier rule for attribution of indirect ownership interests held through one or more intervening corporations.
  The note provides in relevant part:

Attribution of ownership interests in a carrier that are held indirectly by any party through one or more intervening corporations will be determined by successive multiplication of the ownership percentages for each link in the vertical ownership chain and application of the relevant attribution benchmark to the resulting product, except that wherever the ownership percentage for any link in the chain exceeds 50 percent, it shall not be included for purposes of this multiplication.  For example, if A owns 30 percent of company X, which owns 60 percent of company Y, which owns 26% of “carrier,” then X’s interest in “carrier” would be 26 percent (the same as Y’s interest because X’s interest in Y exceeds 50 percent), and A’s interest in “carrier” would be 7.8 percent (0.30 x 0.26).  Under the 25 percent attribution benchmark, X’s interest in “carrier” would be cognizable, while A’s interest would not be cognizable.

Alternatively stated, an interest of 50% or greater is treated as 100% for purposes of multiplication. CompTel and SBCS disagree over the proper interpretation of note 2 .

18.
SBC, the parent corporation of SBCS, through its wholly-owned subsidiary Ameritech, holds two separate ownership interests in ADSB Telecommunications (“ADSB”), which in turn owns slightly less than 50% of Belgacom.  Through Ameritech, SBC holds:  (1) a 35% non-controlling interest in ADSB; and (2) a 41.6% controlling interest in Tele Danmark, which holds a 33% non-controlling interest in ADSB.  In its International 214 Application, SBCS concedes that the 41.6% interest in Tele Danmark is a de facto controlling interest.

19.
CompTel argues that under the multiplier provision of Section 63.09(e), SBC’s 41.6% controlling interest in Tele Danmark should be treated as a 100% interest.  Under this analysis, Tele Danmark’s entire 33% interest would be attributed to SBC.  When combined with SBC’s 35% interest in ADSB, SBC would be deemed to hold a 68% interest in ADSB.
  Because ADSB holds approximately 50% of Belgacom, under CompTel’s analysis SBC should be deemed to hold a attributed 34% indirect interest in Belgacom (i.e., 0.68 x 0.50 = 0.34).  This 34% attributable interest exceeds the 25% attribution benchmark and would therefore constitute an affiliation with Belgacom.
  Because Belgacom has market power in Belgium, CompTel argues that SBCS should be required to comply with the Commission’s international dominant carrier regulations on the U.S.-Belgium route.

20.
SBCS argues that CompTel misapplies the multiplier provision of Section 63.09(e), and that it only has a 24.36% attributable indirect interest in Belgacom and therefore should be regulated as non-dominant on the U.S.-Belgium route.
  SBCS contends that the 41.6% controlling interest in Tele Danmark should not be treated as a 100% interest under the multiplier provision of Section 63.09(e).  SBCS argues that Tele Danmark’s 33% interest in ADSB should be multiplied by 41.6% before being attributed to SBC.  Under SBCS’ analysis, its indirect interest in ADSB is only 13.72% rather than a full 33% interest.  SBC, therefore, would hold only a 48.72% indirect interest in ADSB rather than the 68% interest alleged by CompTel.  SBCS argues, therefore, that its indirect interest in Belgacom is only 24.36% rather than 34%.  (i.e., 0.33 x 0.416 = .1372 + .35 = .4872 x .50 = .2436 or 24.36%).

21.
We agree with CompTel that SBCS’ attributable indirect ownership interest in Belgacom is 34% and therefore constitutes an affiliation within the meaning of Section 63.09(e) of the Commission’s rules.  Long-standing Commission practice has been to treat a controlling interest, at whatever level, as 100% for purposes of applying the multiplier rule.  In a decision interpreting a rule identical to the rule at issue here, the Commission stated “As in our broadcast and broadband PCS rules, where an entity's ownership interest in any link in the ownership chain is greater than 50 percent or is controlling, the interest will be treated as if it were 100 percent for the purposes of applying the multiplier.”

22.
SBCS does not argue that Belgacom lacks market power in the international transport and local access markets in Belgium, and therefore we find that SBCS should be subject to dominant carrier regulation on the U.S.-Belgium route.

IV.
Conclusion

23.
We find that a grant of SBCS’ application will serve the public interest under Section 214 of the Act, by increasing competition in international services, expanding the range of new and innovative services, and allowing for more efficient use of existing international telecommunications facilities.  Because SBCS has been granted Section 271 authority for in-region, interLATA services in the State of Texas, we grant its application to provide international service between all points in Texas and all international points.  SBCS qualifies for regulation as a nondominant carrier on all routes, except between the United States and Hungary, South Africa, Denmark and Belgium, on which they will be regulated as dominant.

V.
Ordering Clauses


24.
Accordingly, IT IS HEREBY CERTIFIED that the present and future public convenience and necessity require a grant of the above-captioned application, subject to the conditions specified below.  Therefore, IT IS ORDERED that Application File No. ITC-214-20000127-00027 is GRANTED, and SBCS is authorized: (1) pursuant to Section 63.18(e)(1), (4) of the Commission's rules, 47 C.F.R. § 63.18(e)(1), (4), to provide facilities-based service between all points in Texas and all international points; and (2) pursuant to Section 63.18(e)(2), (4) of the Commission's rules, 47 C.F.R. § 63.18(e)(2), (4), to resell the services of authorized U.S. carriers (including affiliated carriers regulated as dominant between the United States and South Africa, Hungary, Denmark and Belgium) between all points in Texas and all international points, subject to all current and future Commission regulations, including those specifically listed below.


25.
IT IS FURTHER ORDERED that SBCS shall comply with the requirements specified in Sections 43.51, 43.61, 63.11, 63.14, 63.17, 63.19, 63.21, 63.22, and 63.23 of the Commission’s rules.  47 C.F.R. §§ 43.51, 43.61, 63.11, 63.14, 63.17, 63.19, 63.21, 63.22, and 63.23.

26.
IT IS FURTHER ORDERED that SBCS may not, and its tariffs must state that its customers may not, connect their private lines to the public switched network at either the U.S. or foreign end, or both, for the provision of international switched basic services on any route unless the Commission has authorized the provision of such service on that route or the carrier is exchanging switched traffic with a foreign carrier that lacks market power in the country at the foreign end of the route.

27.
IT IS FURTHER ORDERED that SBCS shall be regulated as a dominant carrier for the provision of all authorized services on the routes between the United States and Hungary, Belgium, South Africa and Denmark and shall comply with the Commission’s international dominant carrier regulations on these routes as specified in Section 63.10(c)-(e) of the Commission’s rules.  47 C.F.R. § 63.10(c)-(e).


28.
IT IS FURTHER ORDERED that this Order will become effective upon the effective date of the Commission's Order granting authority to SBC to provide in-region, interLATA services in the State of Texas.
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Chief, Telecommunications Division
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�	The Commission’s international dominant carrier safeguards are set forth in Section 63.10(c) and (e) of the Commission’s rules, 47 C.F.R. § 63.10(c), (e), (as amended in International Settlement Rates, IB Docket No. 96-261, Report and Order on Reconsideration and Order Lifting Stay, 14 FCC Rcd 9256 (1999)).





�	See Foreign Participation Order, 12 FCC Rcd at 23951-52, ¶ 144; see also 47 C.F.R. § 63.10(a)(3).





�	See 47 C.F.R. § 63.10(a)(3); see also 47 C.F.R. § 63.18. 





� 	See Section 63.18(m) of the Commission’s rules, providing “With respect to regulatory classification under § 63.10 of this part, any applicant that is or is affiliated with a foreign carrier in a [destination] country … and that desires to be regulated as non-dominant for the provision of international telecommunications services to that country should provide information in its application to demonstrate that it qualifies for non-dominant classification pursuant to § 63.10 of this part.”  47 C.F.R. § 63.18(m).





�	International 214 Application at 2 (stating that “SBCS is affiliated with foreign carriers that have not yet been declared non-dominant in Denmark, Hungary and South Africa ...”).





� 	See 47 C.F.R. § 63.10.





� 	See In re Applications of Ameritech Corp. and SBC Communications Inc., CC Docket No. 98-141, Memorandum Opinion and Order, 14 FCC Rcd 14712, 14932, ¶ 533 (1999) (“SBC/Ameritech Order”).





� 	Id., 14 FCC Rcd at 14932, ¶ 537.





� 	See SBC/Ameritech Order, 14 FCC Rcd 14932, ¶ 538.





� 	See In the Matter of 1998 Biennial Regulatory Review - Review of International Common Carrier Regulations, IB Docket No. 98-118, Report and Order, 14 FCC Rcd 4909, 4922 ¶ 29 (1999), recon. pending.





� 	See International 214 Application at 8.





� 	See International 214 Application at 8.





� 	See International 214 Application at 9.





� 	See International 214 Application at 9.





� 	CompTel is a trade association of approximately 350 members representing U.S. and international competitive communications firms and their suppliers who offer local, long distance, international, internet and wireless services.





� 	See Comments of the Competitive Telecommunications Association, In the Matter of Southwestern Bell Communications Services, Inc., File No. ITC-214-20000127-00027 (filed Feb. 17, 2000) (“CompTel comments”).





� 	See Reply Comments of SBCS, In the Matter of Southwestern Bell Communications Services, Inc., File No. ITC-214-20000127-00027 (filed Feb. 24, 2000) at 2 (“SBCS reply comments”) (identifying Belgacom as “the incumbent telecommunications carrier in Belgium”).





� 	See 47 C.F.R. § 63.09(e) (emphasis added).





� 	See 47 C.F.R. § 63.09, note 2.





� 	See International 214 Application at 8 (stating that “Through an indirect subsidiary, Ameritech (and therefore SBC) indirectly holds a 41.6 percent, de facto controlling interest in Tele Danmark.”).





� 	See CompTel comments at 2.





� 	Id.





� 	Id.





� 	See SBCS reply comments at 2.





� 	See Amendment of the Commission’s Rules to Establish New Narrowband Personal Communication Services, 9 FCC Rcd 4519, ¶ 13 (1994) (referring to Note 2 to Section 73.3555 of the Commission’s rules, 47 C.F.R. § 73.3555, which states “… except that wherever the ownership percentage for any link in the chain exceeds 50%, it shall not be included for purposes of this multiplication.”).
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