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MEMORANDUM OPINION AND ORDER


Adopted:  September 20, 2000



Released:  September 21, 2000

By the Chief, Enforcement Bureau:

1. In this Memorandum Opinion and Order, we deny a consolidated petition for reconsideration filed by EZ Sacramento, Inc. (“EZ”), licensee of KHTK(AM), Sacramento, California, and Infinity Broadcasting Corporation of Washington, D.C. (“Infinity”), licensee of WJFK-FM, Manassas, Virginia.  EZ and Infinity (collectively, “Petitioners”) seek reconsideration of two related orders that imposed $4,000 forfeitures against EZ and Infinity, respectively, for willful violations of Section 73.1206 of the Commission’s rules, 47 C.F.R. § 73.1206.   Infinity Broadcasting Corp. of Washington, D.C., 14 FCC Rcd 13451 (MMB 1999), EZ Sacramento, Inc., 14 FCC Rcd 13539 (MMB 1999).  We will consider the petition in a consolidated order because the two forfeiture orders concern the broadcast of the same program.

2. Reconsideration is appropriate only where the petitioner either shows a material error or omission in the original order or raises additional facts not known or not existing until after the petitioner’s last opportunity to present such matters.  WWIZ, Inc., 37 FCC 685, 686 (1964), aff’d sub nom. Lorain Journal Co. v. FCC, 351 F.2d 824 (D.C. Cir. 1965), cert. denied, 383 U.S. 967 (1966); 47 C.F.R. § 1.106(c).  A petition that simply reiterates arguments previously considered and rejected will be denied.  Id.; Gaines, Bennett Gilbert, 8 FCC Rcd 3986 (Rev. Bd. 1993). The petition for reconsideration makes two arguments previously considered and rejected in the Forfeiture Orders:  that there was no violation of Section 73.1206 because notification was provided at the beginning of the telephone conversation, and that it was improper to impose a forfeiture against EZ because there was a substantial transfer of control between the time of the conduct at issue and the time the Mass Media Bureau issued the Notice of Apparent Liability for Forfeiture.  To the extent the petition for reconsideration repeats arguments previously considered and rejected, we will summarily deny the petition.

3. Two points merit further comment.  First, Petitioners argue that “the privacy expectation protected by Rule 73.1206 is exceedingly narrow; it ensures only that individuals retain ‘the right to answer the telephone without having their voice or statements transmitted to the public by a broadcast station in the absence of prior notice.’”  Petition for Reconsideration, p. 4, quoting Amendment of Section 73.1206: Broadcast of Telephone Conversations, 3 FCC Rcd 5461, 5463 (1988).  To the extent Petitioners argue that the rule is limited to the time frame in which a party answers the telephone, we disagree.  Immediately before the language Petitioners cite, the Commission said, “we believe that there is a legitimate expectation of privacy that telephone calls will not be broadcast without the consent of the parties involved.”  Id.  The Commission has warned licensees that the purposes of the rule “are the avoidance of embarrassment to the party called (or innocent persons receiving the call) and the avoidance of invasions of privacy.”  Heftel Broadcasting-Contemporary, Inc., 52 FCC 2d 1005, 1007 (1975). In this case, at the point where complainant was told she was being placed on hold, and the stations continued to broadcast their telephone conversation, the complainant no longer had the requisite notice that she was being broadcast.  Petitioners’ conduct was clearly inconsistent with the language of the rule, which requires notice of intention to broadcast the conversation, as well as the purposes of the rule described above.

4. Second, Petitioners argue in detail that no forfeiture can be imposed against KHTK(AM) because of the intervening substantial transfer of control.  In that regard, they argue that the Mass Media Bureau erred in relying on Winslow Communications, Inc., 45 FCC 2d 662, 663 (1974).  According to Petitioners, Winslow “is unrelated to the instant case . . .” and “primarily stands for the axiomatic proposition that a licensee cannot escape responsibility for a rule violation by blaming a derelict employee.”  Petition for Reconsideration, p. 7.  We reject that argument.  The Commission directly held in Winslow that “[t]he transfer of control of stock of the licensee corporation subsequent to the violations does not excuse the licensee for the violations.”  While Petitioners argue that the Commission’s treatment of assignments and transfers in other contexts support their argument, they fail to cite any case that overrules Winslow or that is inconsistent with Winslow.  Moreover, we note that at the time of the misconduct, CBS, the entity that now controls EZ, controlled Infinity, the originator of the program.  We therefore deny the petition for reconsideration.

5. Accordingly, IT IS ORDERED, pursuant to Section 405 of the Communications Act of 1934, as amended, 47 U.S.C. § 405, and Section 1.106 of the Commission’s rules, 47 C.F.R. § 1.106, that the petition for reconsideration filed September 20, 1999 by EZ Sacramento, Inc. and Infinity Broadcasting Corporation of Washington, D.C. IS DENIED.
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