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I. INTRODUCTION

1. In this Memorandum Opinion and Order, we dismiss without prejudice a complaint filed by Haxtun Telephone Company (Haxtun) against AT&T Corp. (AT&T) pursuant to section 208 of the Communications Act of 1934, as amended (Act).
  In short, we find that Haxtun’s claims before the Commission differ substantially from Haxtun’s claims before the federal district court that referred the case to the Commission.
  These differences raise new and significant issues of standing and party joinder that AT&T should have had the opportunity to argue, and the district court the opportunity to decide, before the court addressed the propriety of a primary jurisdiction referral.  Consequently, we dismiss the complaint without prejudice so that the district court, based on Haxtun’s latest version of the operative facts, will have a meaningful opportunity to consider the threshold issues and, if necessary, determine whether Haxtun’s claims remain appropriate for primary jurisdiction referral to the Commission.  Only in this way can we preserve the integrity of the primary jurisdiction doctrine and the choice-of-forum system established by Congress in section 207 of the Act.

II. BACKGROUND

2. Haxtun is an incumbent local exchange carrier serving approximately 1,500 customers in a rural area of eastern Colorado.  It offers access services to interexchange carriers (IXCs), including AT&T.  AT&T is an IXC that provides long distance telecommunications services throughout the United States.  In June 1995, AT&T placed an access service request with Haxtun, ordering interstate switched access services for calls made by AT&T’s customers originating and/or terminating on Haxtun’s network. 

3. A third entity, Zonicom, Inc. (Zonicom), played a key role in the events surrounding this dispute, but is not and never was a party to this litigation.  According to Haxtun, Zonicom is a competitive access provider that furnished access services to IXCs on a common carrier basis.  In order to facilitate the calls of IXC customers, Zonicom purportedly interconnected with Haxtun and received IXC traffic through Haxtun’s switch, which acted as a tandem.  Zonicom allegedly leased facilities from Haxtun, and a trunk group between Haxtun and Zonicom delivered traffic destined for Zonicom’s customers.  Haxtun maintains that it and Zonicom jointly provided terminating access services to IXCs, and that they billed the IXCs in accordance with a meet point billing arrangement.

4. Beginning in January 1996, AT&T customers placed and completed calls to numbers that Haxtun alleges were assigned to Zonicom.  In January and February 1996, Zonicom sent carrier access bills to AT&T.  Shortly after receiving the bills, AT&T informed Zonicom that AT&T “ha[d] not ordered any terminating access service from Zonicom, and does not want Zonicom’s service.”  In the same letter, AT&T “demand[ed] that Zonicom immediately cease processing all traffic terminated from AT&T’s network.”

5. Haxtun subsequently billed AT&T for access services rendered during the period January 1, 1996 through March 31, 1997.  Haxtun claims that Zonicom had advised AT&T that Zonicom would withdraw its outstanding bills, and that, pursuant to the parties’ meet point billing arrangement, Haxtun instead would render bills on Zonicom’s behalf for Zonicom’s provision of terminating access services.  The bills Haxtun sent, which reflected over nine million minutes of use relating to calls placed by AT&T’s customers, amounted to $1,722,873.52.
 

6. Although AT&T had paid Haxtun’s previous bills in full, it refused to pay the amount shown on the bills for the 1996-97 period.  Rather, AT&T paid Haxtun $19,151 per month, which is the amount AT&T estimated to be the average of Haxtun’s monthly bills prior to January 1996.  AT&T maintained that Haxtun improperly was rendering in Haxtun’s name bills for Zonicom’s charges, and that Zonicom’s charges were unlawful because they arose from so-called “chat line” traffic.

7. On July 9, 1997, Haxtun sued AT&T in federal district court in Colorado.  The gravamen of Haxtun’s complaint was that AT&T unlawfully had refused to pay Haxtun’s charges for access services that Haxtun had provided pursuant to Haxtun’s tariff.  Haxtun alleged that AT&T never had challenged the tariff, and that Haxtun was required by the filed rate doctrine not to reduce or otherwise discount its own rate.  Haxtun asserted claims for breach of contract and breach of tariff, and sought damages of approximately $1.6 million.
  Nowhere in its court complaint or anywhere else in the court record did Haxtun allege that the charges at issue pertained in any way to access services provided by Zonicom to AT&T.

8. At the conclusion of discovery, AT&T moved to refer the case to the Commission under the doctrine of primary jurisdiction.  The district court granted AT&T’s motion on June 19, 1998, staying – not dismissing – the district court proceeding while the Commission considered the substantive issues on referral.

9. For nearly fifteen months, Haxtun took no action to implement the district court’s primary jurisdiction referral.  Ultimately, the district court informed Haxtun that it would dismiss Haxtun’s lawsuit with prejudice for failure to prosecute if Haxtun did not initiate promptly a proceeding before the Commission.

10. On September 14, 1999, Haxtun filed its FCC Complaint, which differs substantially from Haxtun’s district court complaint and associated papers.  In particular, rather than asserting that its own fees alone are at issue – as it had in the district court – Haxtun alleges here that AT&T refused to make payment for access services that Haxtun and Zonicom jointly had provided pursuant to their “effective and lawfully filed FCC tariffs and their meet point billing arrangement.”  According to the FCC Complaint, AT&T requested terminating access services from both Haxtun and Zonicom (both directly and pursuant to the “constructive ordering doctrine”).
  Haxtun asserts claims for violation of sections 201(b), 203, and 206 of the Act,
 and seeks damages to be specified in a future supplemental complaint.

III. DISCUSSION
The Significant Change in Haxtun’s Theory of Its Case Threatens the Integrity of the Primary Jurisdiction Doctrine and the Choice-of-Forum System Established in Section 207 of the Act.

11. Section 207 of the Communications Act provides persons who claim to be damaged by a common carrier the option of either making a complaint to the Commission or bringing suit in federal district court.  As the district court recognized, these paths are mutually exclusive.
  Thus, a claimant does not have the “right to pursue both . . . remedies.”

12. Haxtun’s FCC Complaint threatens the integrity of this choice-of-forum system, because the FCC Complaint differs fundamentally from the District Court Complaint.  As explained below, Haxtun’s position in the district court was that its – and not Zonicom’s – access charges are at issue.  By contrast, Haxtun quite clearly states in this proceeding that it seeks to collect charges for services rendered by both it and Zonicom.  This significant change in Haxtun’s theory of its case raises for the first time certain threshold issues that, in our view, the district court should have had the opportunity to address before reaching the primary jurisdiction issue.  Accordingly, we dismiss Haxtun’s complaint without prejudice and ask the district court, upon consideration of the threshold issues identified herein, to advise the Commission whether it still should decide this case pursuant to a primary jurisdiction referral.  We take this action to ensure that potential claimants under the Act will have the proper incentives to plead their cases fully and clearly in their initially chosen forum and not view a primary jurisdiction referral to the Commission as an opportunity to alter or augment the relevant facts or legal theories.

13. In various submissions to the district court, Haxtun averred that it was seeking payment on its own behalf for terminating access services it provided, and not for services Zonicom provided.  Nowhere was this more clear than in Haxtun’s reply in support of its summary judgment motion.  Haxtun there argued that AT&T had not placed an Access Service Request with Zonicom to supply access services, and that “Haxtun was the entity providing

interexchange carriers such as AT&T with interstate switched access services” in Haxtun’s service area.
  According to Haxtun, there was “no evidence . . . to support AT&T’s claim that Haxtun billed AT&T for Zonicom access charges.”
  Haxtun attempted to differentiate between Zonicom traffic and Zonicom access charges, accusing AT&T of “blur[ring] the distinction”: 

AT&T cannot deny that all of its traffic – including Zonicom traffic – was terminated by Haxtun on Haxtun’s access tandem switch.  Haxtun agrees that its carrier access bills to AT&T included charges for traffic generated by Zonicom, but not for Zonicom’s access charges.  Haxtun billed AT&T for its own services at its own tariffed rates.

Haxtun’s contentions in its other district court pleadings similarly emphasized that its collection efforts relate to the services it, not Zonicom, rendered to AT&T.


14. None of the excerpts from the district court record that Haxtun cites are to the contrary.
  Haxtun notes correctly that it did not conceal the existence of Zonicom from the district court.  The filings Haxtun references, however, only underscore its representations to the court that, regardless of the traffic’s ultimate destination, the charges at issue were Haxtun’s and Haxtun’s alone.

15. Indeed, apparently based on such representations, the district court believed that Haxtun’s claims concerned only Haxtun’s own charges, and not Zonicom’s.  In the Referral Order, for example, the district court stated that “Plaintiff Haxtun . . . alleges that Defendant AT&T . . . has failed to pay for services Haxtun provided under tariffs filed with the FCC.”
  The district court went on to characterize Haxtun’s complaint as “alleging that AT&T, by failing to pay amounts due and owing under Haxtun’s filed tariff, breached (1) its contract with Haxtun, and (2) the tariff filed with the FCC which establishes the rate to be charged for Haxtun’s switched access service.”
  In fact, the Referral Order never once even mentions Zonicom.

16. Haxtun’s allegations in the instant proceedings paint a very different picture.  Haxtun now admits that it is seeking to recover charges relating to Zonicom’s access services, as well as its own access services.
  In its complaint, for example, Haxtun contends that it “properly submitted carrier access bills (“CABs”) to AT&T for . . . the terminating access services Zonicom, Inc. (“Zonicom”), a competitive access provider (“CAP”), provided to AT&T.”
  In fact, as it turns out, nearly all of the charges at issue (i.e., 97 percent) are actually Zonicom’s, not Haxtun’s.

17. Upon finally learning from Haxtun the true nature of the disputed charges, AT&T offered to pay Haxtun’s own charges in full.
  Although Haxtun refused AT&T’s offer,
 the only charges remaining in dispute appear to be Zonicom’s, not Haxtun’s.

18. Left unaddressed, Haxtun’s substantial changes to its factual allegations and claims for relief would undermine the orderly adjudication of disputes under section 207 of the Act, which requires prospective complainants to make a final, binding choice of forum for their disputes – either a federal district court or the Commission.  If we were to ignore Haxtun’s conduct here, this aspect of section 207 would lose force.  Specifically, future complainants who choose federal district court would have diminished incentive to frame their case clearly, candidly, and fully, figuring that they always could modify their case if and when the court made a primary jurisdiction referral to the Commission.  Along with the federal courts, we are a coordinate interpreter and enforcer of the Act and have an independent obligation to preserve section 207 by deterring such lack of diligence, care, and/or candor.  Thus, we simply cannot take Haxtun’s FCC Complaint at face value and ignore the history of Haxtun’s changing allegations. 

19. Similarly, as the recipient of court referrals under the primary jurisdiction doctrine, the Commission has an independent obligation to ensure that the doctrine does not operate to obscure fundamental flaws in the justiciability of the underlying claims or to circumvent considerations of fair play and judicial efficiency.  As described above, Haxtun has pled a key fact before the Commission that it failed to plead in court – that Haxtun is seeking to recover charges for services rendered by Zonicom.  In other words, Haxtun has belatedly revealed that it is seeking damages for an alleged injury suffered by someone else, not Haxtun itself.  This recently-divulged fact raises two threshold issues that neither AT&T nor the district court could have recognized, given Haxtun’s prior – and very different – articulation of its claims:  whether Haxtun has standing to bring its court claim,
 and whether Zonicom is a necessary party to the court claim.

20. We do not presume to know the answers to those questions, because their resolution lies within the exclusive province of federal courts.  Given the nature of the change in Haxtun’s allegations and our general familiarity with black-letter principles of justiciability and federal procedure,
 however, we are confident that the questions are sufficiently substantial that Haxtun should have pled its court case so that AT&T had a fair opportunity to raise these questions, and the district court a meaningful opportunity to assess them, before the court resolved the primary jurisdiction issue.  Again, as a participant in the primary jurisdiction process, we simply cannot take Haxtun’s FCC Complaint at face value and ignore post-referral events.  Accordingly, we dismiss the complaint without prejudice so that the district court may address these threshold matters.  In this way, we preserve the integrity of the primary jurisdiction process.

21. Haxtun offers several justifications as to why it has standing, even assuming, arguendo, that its claims have changed.
  As noted, we decline to express an opinion as to most of Haxtun’s theories, because the district court, which retains jurisdiction over the matter,
 exclusively possesses the requisite expertise to resolve such issues.  One contention, however, merits discussion, because it deals with the scope of the Commission’s jurisdiction under the Communications Act.  Haxtun contends that, even though it originally filed its complaint in district court, the Commission must assess the complaint’s allegations in accordance with section 208 of the Act, which does not require a complainant to demonstrate direct damages.
  We disagree.  As noted above, a complainant has a choice of forums.  Once a complainant exercises that choice, however, it cannot be revoked.  Haxtun chose federal district court, and thus must live with the standing requirements that apply in that forum.  The Commission’s participation in the proceedings does not expand the district court’s jurisdiction, regardless of the viability of Haxtun’s claim had it been filed initially with the agency.

22. Erdman Technologies Corp. v. US Sprint Communications Co. is inapposite.
 The district court in Erdman referred the case to the Commission under the doctrine of primary jurisdiction.  The Common Carrier Bureau (Bureau) decided not only the issues referred by the district court, but also other issues raised in the complaint filed with the agency after the referral. The complainant maintained that the Bureau should have treated the referral as a petition for declaratory ruling and confined itself to the issues the district court identified.  The Commission found that the Bureau appropriately reached the merits of the case in light of the manner in which the complaint had been pled.  There was no suggestion in Erdman, however, that the issues the Bureau had resolved were ones that the complainant may have lacked standing to assert in the district court or that may have involved a party not before the district court.  In fact, the complaints filed in the district court and before the Commission were identical.

23. In sum, we have identified two issues – standing and joinder of a party – that belatedly have arisen as a result of the manner in which Haxtun has pled its complaint before the Commission.  Because Haxtun essentially deprived the district court of the opportunity to consider these issues before assessing the propriety of referral, we dismiss Haxtun’s complaint without prejudice and respectfully ask the court to advise the Commission whether the court still wishes to refer this matter to the agency under the doctrine of primary jurisdiction.  We take this course reluctantly, recognizing that the court initially requested the Commission to resolve certain substantive matters falling within the agency’s special competence.  The Commission stands ready to do so.  However, in light of the substantial changes in Haxtun’s case, we believe it is appropriate first to seek guidance from the court with respect to the continuing propriety or need for the referral.  In the event the district court determines that the substantive matters in this proceeding continue to warrant the Commission’s attention, we will, upon the filing of a new complaint, make every effort to decide them expeditiously.

IV. ORDERING CLAUSES

24. ACCORDINGLY, IT IS ORDERED, pursuant to sections 1, 4(i), 4(j), 207, and 208 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 207, and 208, and the authority delegated or otherwise established in sections 0.111 and 0.311 of the Commission’s rules, 47 C.F.R. §§ 0.111 and 0.311, that the complaint filed by Haxtun IS DISMISSED WITHOUT PREJUDICE.

FEDERAL COMMUNICTATIONS COMMISSION

David H. Solomon

Chief, Enforcement Bureau

� 47 U.S.C. § 208.


� See Haxtun Telephone Co. v. AT&T Communications, Inc., Order and Memorandum of Decision, Civil Action No. 97 N 1484 (D. Colo., filed June 19, 1998) (attached as Exhibit 1 to Answer of AT&T Corp., File No. E-99-28 (filed Oct. 4, 1999) (Answer)) (Referral Order).


� 47 U.S.C. § 207.


� Joint Statement of Stipulated Facts, Disputed Facts and Key Legal Questions, File No. E-99-28 (filed Oct. 22, 1999) (Joint Statement) at 1, ¶¶ 2, 3, at 2, ¶¶ 6, 13, 15.


� Joint Statement at 5, ¶¶ 7-8, 11-12, at 6, ¶¶ 17, 25.  As discussed, infra, Section III, Haxtun’s description of Zonicom in the proceeding before the Commission is dramatically different from Haxtun’s description of Zonicom in the proceeding before the district court.  In the district court, Haxtun obscured Zonicom’s role as an access service provider with respect to the calls at issue and made Zonicom appear more like an end-user customer of Haxtun’s.


� Joint Statement at 3, ¶¶ 24-26.


� Joint Statement at 3, ¶¶ 27-28, at 6, ¶ 23; Complaint, File No. E-99-28 (filed Sept. 14, 1999) (FCC Complaint) at 14, ¶ 38.


� Joint Statement at 3, ¶¶ 29-30, at 4, ¶ 32; Letter dated May 6, 1996 from Carolyn Draper (AT&T Company Manager) to Johnny Ross (Haxtun General Manager) (attached as Exhibit 4 to Answer) at 1-2.  As described by AT&T, the chat line permitted callers from around the country to speak with each other or listen to information and entertainment services by calling numbers assigned by Haxtun to Zonicom.  Answer at 24, ¶ 92.


� Haxtun Telephone Co. v. AT&T Communications, Inc., Complaint, Civil Action No. 97 N 1484 (D. Colo., filed July 9, 1997) (attached as Exhibit 7 to Answer) (District Court Complaint) at 2-3, ¶¶ 7-9, at 3-5, ¶¶ 10-13.


� Joint Statement at 2, ¶ 11; Referral Order at 8.


� Answer at 33, ¶ 103; Reply of Haxtun Telephone Company, File No. E-99-28 (filed Oct. 12, 1999) at 17, ¶ 42.


� FCC Complaint at vi, at 10, ¶¶ 24-25.


� 47 U.S.C. §§ 201(b), 203, and 206.


� Referral Order at 7 (Section 207 “clearly provides that a complainant may pursue only one remedy or the other, not both”).


� 47 U.S.C. § 207.  See Bell Atlantic Corp. v. MFS Communications Co., Inc., 901 F. Supp. 835, 853 (D. Del. 1995) (“By the terms of § 207, the choice to proceed in one or the other available forum destroys jurisdiction in the remaining body; the electing party must then accept and work through the problems of reaching a judgment.”); Long Distance/USA, Inc. v. Bell Telephone of Pennsylvania, Memorandum Opinion and Order, 7 FCC Rcd 408, 410-11, ¶ 9 n.30 (Com. Car. Bur. 1992) (section 207 is “clearly intended to prevent parties from litigating the same issues in separate forums”), review denied, 10 FCC Rcd 1634 (1995); Municipality of Anchorage v. Alascom, Inc., Memorandum Opinion and Order, 4 FCC Rcd 2472, 2478, ¶ 20 n.35 (Com. Car. Bur. 1989) (section 207 provides for recovery of damages from a carrier through the “mutually exclusive remedies” of filing a section 208 complaint with the Commission or bringing suit in federal district court).


� Haxtun Telephone Co. v. AT&T Communications, Inc., Reply Brief in Support of Haxtun’s Motion for Summary Judgment, Civil Action No. 97 N 1484 (D. Colo., filed May 4, 1998) (attached as Exhibit 3 to Answer) (Haxtun’s District Court Summary Judgment Reply Brief) at 7, 3.


� Haxtun’s District Court Summary Judgment Reply Brief at 1.  See also Haxtun’s District Court Summary Judgment Reply Brief at 2 (characterizing as lacking basis AT&T’s contention that it was billed for “pass-through” charges for Zonicom).


� Haxtun’s District Court Summary Judgment Reply Brief at 8-9.  See also Haxtun’s District Court Summary Judgment Reply Brief at 5 (“The testimony makes clear that all Zonicom traffic was routed through Haxtun’s switch, and therefore the access charges incurred in terminating calls by AT&T customers to Zonicom’s services were provided by Haxtun and properly billed on its own behalf.”).


� District Court Complaint at 1-3, ¶¶ 1, 3, 6, 7, 9 (identifying Haxtun as the plaintiff that provided tariffed switched access services to AT&T, which AT&T refused to pay); Haxtun Telephone Co. v. AT&T Communications, Inc., Plaintiff’s Motion for Summary Judgment, Civil Action No. 97 N 1484 (D. Colo. , filed Mar. 12, 1998) (attached as Exhibit 39 to Answer) at 2, 3 (same); Haxtun Telephone Co. v. AT&T Communications, Inc., Haxtun’s Response in Opposition to AT&T’s Motion to Refer This Case to the Federal Communications Commission, Civil Action No. 97 N 1484 (D. Colo., filed Apr. 13, 1998) (attached as Exhibit 22 to Answer) at 2 (characterizing the case as a simple “collection case” in which “AT&T received services from Haxtun; AT&T collected its (and Haxtun’s) fees from its customers; AT&T refused to pay fees it owes Haxtun under valid tariffs”).





� See Haxtun Telephone Company Reply to AT&T Brief, File No. E-99-28 (filed Dec. 10, 1999) (Haxtun’s Reply Brief) at 1-4.  See also Letter dated February 29, 2000 from D. Anthony Mastando (Haxtun counsel) to Alexander Starr and Warren Firschein (Commission counsel), File No. E-99-28 (filed Mar. 2, 2000) (Mastando Letter) at 1.


� See, e.g., Haxtun’s District Court Summary Judgment Reply Brief at 5 (“AT&T ordered circuits from Haxtun, and must pay for all traffic that passes through them, including traffic routed to Zonicom’s numbers”), 8-9 (quoted above), 10 (“[T]he evidence clearly establishes that all AT&T traffic terminated on Haxtun’s tandem access switch before being routed by that switch to Zonicom or another Haxtun customer. . . . AT&T cannot point to a single access minute of use that was billed by Haxtun, but not provided by Haxtun.”), 11 (“Haxtun billed AT&T for access related to traffic attributable to Zonicom, but not for Zonicom’s access charges.  It is this fundamental mischaracterization of the undisputed facts which flaws AT&T’s ‘pass through’ argument.”).





� Referral Order at 1 (emphasis added).


� Referral Order at 3 (emphasis added).


� Haxtun Telephone Company Brief on Specified Issues, File No. E-99-28 (filed Dec. 3, 1999) (Haxtun’s Brief) at 14 (Zonicom provided terminating access services to AT&T for which Haxtun billed AT&T); Haxtun’s Reply Brief at 1 (“Haxtun’s legal theory has been, and continues to be, that it has the authority to bill and collect for AT&T-initiated traffic that Haxtun participated in terminating over its facilities”); Haxtun’s Reply Brief at 2 (“Haxtun is entitled to bring this action and recover on its and Zonicom’s behalf”).


� FCC Complaint at vi.  See also FCC Complaint at 11, ¶ 28 (following notification to AT&T, Haxtun “beg[a]n billing for Zonicom’s provision of terminating access services.”); FCC Complaint at 9-10, ¶ 23 (“In a typical interstate call placed by an AT&T customer to one of Zonicom’s customers, the AT&T customer would dial a Zonicom customer’s telephone number, and the calling party’s LEC . . . would switch and transport the call to AT&T’s network.  AT&T would carry the call across its network to the U.S. West point of presence (“POP”), U.S. West would transport the calls to Haxtun’s tandem access switch, Haxtun would switch the call to Zonicom’s trunk group, and Zonicom would terminate the call at its end user customer’s premises.”)


� Brief of AT&T Corp., File No. E-99-28 (filed Dec. 3, 1999) (AT&T’s Brief) at 21; Reply Brief of AT&T Corp., File No. E-99-28 (filed Dec. 10, 1999) (AT&T’s Reply Brief) at 8.


� Letter dated February 22, 2000 from D. Cameron Findley (AT&T counsel) to David A. Irwin (Haxtun counsel), File No. E-99-28 (filed Mar. 2, 2000) at 1.


� Letter dated February 24, 2000 from David A. Irwin (Haxtun counsel) to Cameron Findley (AT&T counsel), File No. E-99-28 (filed Mar. 2, 2000) at 1.


� Haxtun’s refusal of AT&T’s offer does not alter the apparent mootness of Haxtun’s claim regarding its own charges.  Haxtun does not dispute that AT&T’s offer covers Haxtun’s own charges in full.  An offer to give a plaintiff “the equivalent of a default judgment . . . eliminates a legal dispute upon which federal jurisdiction can be based.”  Greiz v. Household Bank (Illinois), N.A., 176 F.3d 1012, 1015 (7th Cir. 1999).  See Zimmerman v. Bell, 800 F.2d 386, 390 (4th Cir. 1986) (defendants’ offer to pay the full amount of plaintiff’s damages eliminated plaintiff’s “personal stake in the outcome” of the litigation – “federal courts do not sit simply to bestow vindication in a vacuum”);  Abrams v. Interco, Inc., 719 F.2d 23, 32 (2d Cir. 1983) (affirming district court’s dismissal of case for lack of justiciable controversy where defendant offered to satisfy fully plaintiffs’ claims).


� See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (standing requires a showing that “the plaintiff . . . suffered an ‘injury in fact’—an invasion of a legally protected interest”);  Allen v. Wright, 468 U.S. 737, 751 (1984) (“Standing doctrine embraces several judicially self-imposed limits on the exercise of federal jurisdiction, such as the general prohibition on a litigant’s raising another person’s legal rights”); Valley Forge Christian College v. Americans United for Separation of Church and State, Inc., 454 U.S. 464, 472 (1982) (“At an irreducible minimum, Art. III requires the party who invokes the court's authority to ‘show that he personally has suffered some actual or threatened injury as a result of the putatively illegal conduct of the defendant’”); Warth v. Seldon, 422 U.S. 490, 499 (1975) (“A federal court’s jurisdiction therefore can be invoked only when the plaintiff himself has suffered ‘some threatened or actual injury resulting from the putatively illegal action’”) (citations omitted).


� See Fed. R. Civ. P. 19(b).  Even were the district court to determine that Zonicom is not a necessary party to the district court proceedings and refer this matter to the Commission again, Zonicom’s absence from any proceedings before the Commission might be problematic.  In particular, if Zonicom is not a party to Haxtun’s suit, AT&T and the Commission might encounter difficulty securing information necessary to resolve the case fully and fairly.


� See, e.g., Application of MCI Telecommunications Corp., Memorandum Opinion and Order, 12 FCC Rcd 7790, 7794, ¶ 11 (1997) (identifying federal court standing requirements as a “(1) personal injury, (2) that is ‘fairly traceable’ to the challenged action, and (3) a substantial likelihood that the relief requested will redress the injury claimed.”) (citations omitted); Omnipoint Communications, Inc., Memorandum Opinion and Order, 11 FCC Rcd 10785, 10788, ¶ 8 (1996) (“To establish standing in the context of federal appellate proceedings, a petition must satisfy a three-pronged test . . . (1) a ‘distinct and palpable’ injury-in-fact that is (2) ‘fairly traceable’ to the respondent’s conduct and (3) redressable by the relief requested.”) (citations omitted).


� Haxtun argues that, in making the primary jurisdiction referral, the district court necessarily determined that Haxtun has standing to bring suit on behalf of both parties.  Mastando Letter at 2.  Moreover, in Haxtun’s view, section 208 of the Act prohibits the Commission from dismissing a complaint (even one originally filed in federal court) for lack of standing.  Id.; Haxtun’s Brief at 22.  Haxtun further avers that section 207 of the Act requires only that a person claim to be damaged, and, in any event, that it actually has been injured by AT&T’s failure to pay Zonicom’s charges.  Id. at 21-23.  Finally, Haxtun characterizes AT&T’s offer to pay Haxtun’s charges in full as “wholly inadequate” and urges the Commission to construe the offer as an admission against AT&T’s interests (that is, according to Haxtun, the offer is evidence that AT&T arbitrarily determines the rates it will pay for tariffed services).  Mastando Letter at 2.


� See Reiter v. Cooper, 507 U.S. 258, 268 (1993) (referral of an issue to an administrative agency under the doctrine of primary jurisdiction does not deprive the court of jurisdiction).  See also Referral Order at 8 (staying the proceedings before the district court during the pendency of the referral to the Commission). 


� Haxtun’s Brief at 22.  See 47 U.S.C. § 208 (“No complaint shall at any time be dismissed because of the absence of direct damage to the complainant.”).


� Order on Reconsideration, 15 FCC Rcd 7232 (1999).


� 15 FCC Rcd at 7235, ¶ 6.
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