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INTRODUCTION AND SUMMARY

The more than one million lines that local telephone competitors are currently serving in New York conclusively prove that the local market in New York is not merely open to competition, but irreversibly so.

The numbers speak for themselves.  Across the State, local competitors are using all 14 of the checklist items to serve:

(
more than 650,000 lines through their own facilities;

(
more than 300,000 lines through resale; and 

(
more than 160,000 lines through unbundled network elements.

In addition, competitors are exchanging roughly 2.5 billion minutes of traffic each month with Bell Atlantic over a local interconnection network that is nearly one-third the size of Bell Atlantic’s own local interconnection network in New York.

Even Bell Atlantic’s loudest detractors have elsewhere acknowledged how open the New York market is.  For example, in late July, MCI WorldCom told the California Commission that it was investing to serve both business and residential consumers in New York because there “economic and regulatory conditions are right.”  MCI WorldCom recently told the Georgia Commission that it was disappointed with the Georgia process for opening up local markets and “instead will shift resources to Florida, where proposed testing more closely mirrors the successful market-opening process underway in New York.”  And just two weeks ago, AT&T told the Virginia Commission that “proven OSS can be achieved most reliably through objective, stringent and meaningful third-party testing”:  “Such testing has been performed in New York.”

These candid remarks reflect years of hard work by Bell Atlantic under the close supervision of the New York Public Service Commission and in cooperation with the Department of Justice.  By mid-1997, Bell Atlantic believed it had satisfied the 14-point checklist in section 271 of the Act.  The New York PSC and the Justice Department, however, expressed concern that more needed to be done.  Among other things, they wanted Bell Atlantic’s Operations Support Systems to be tested to be sure that they could handle the reasonable needs of competitive local carriers.

So Bell Atlantic agreed in April 1998 to the testing of its systems by an independent third party.  That test, conducted by KPMG, grew to be “much broader than [is] likely to be experienced by any CLEC,” and took nearly a year to complete.  And as the quotes above make clear, Bell Atlantic has received rave reviews by its competitors.  In the end, Bell Atlantic satisfied 850 out of 855 test elements — an “A+” by any standard.

The New York PSC and the Justice Department also wanted a comprehensive system of self-executing remedies to ensure that Bell Atlantic provides high-quality service to competitive local carriers.  So, working with the PSC, the Department of Justice, and competing carriers, Bell Atlantic proposed two comprehensive and mutually reinforcing performance assurance plans.  Those plans put no less than $269 million in bill credits at risk each year and report over 1,000 different measures each month — all set against standards that hold Bell Atlantic to levels of performance found nowhere else in the country.  And the data collected by those measures show that Bell Atlantic is providing excellent service.

There were also demands that Bell Atlantic undertake special efforts to accelerate local service competition for residential customers.  And so Bell Atlantic agreed to make its network available to its competitors at special low rates to serve residential customers.  This offer, known as the “platform,” has worked.  In the last eight months, MCI WorldCom alone has added more than 160,000 platform lines, the vast majority of which are to residential customers.

There have also been demands that Bell Atlantic offer more efficient access to its Operations Support Systems, that Bell Atlantic make it easier for competitors to test their own Operations Support Systems, and that Bell Atlantic increase the percentage of orders that can be handled automatically, without human intervention.  Bell Atlantic has done all these things.  In fact, MCI WorldCom told the California Commission that it was experiencing “customer satisfaction through proven OSS functionality” in New York.

Granting this application will do even more to promote local competition.  The largest long distance carriers have recognized that, because Bell Atlantic will soon be able to offer both long distance and local service in New York, they need to accelerate their efforts to get into the local market so that they can offer local and long distance service as well.  So MCI WorldCom has recently ramped up its efforts to win the local business of both residence and business customers, and AT&T is beginning to do the same.  Authorizing Bell Atlantic to get into long distance will only hasten this trend.

In response to this application, the long distance carriers will no doubt attempt to manufacture reasons for more delay.  Just as they did before the New York PSC, they will try to seize on competitively insignificant imperfections in Bell Atlantic’s performance, pump them full of hot air, and use them to claim that the New York market is not open. 

But the market is open, as the more than one million lines served by Bell Atlantic’s competitors show.  Chairman Kennard has testified before Congress that he “look[ed] forward to the day that I can join my fellow commissioners in granting a meritorious application for entry into interLATA telecommunications markets.”  This is that application.
I. BELL ATLANTIC’S APPLICATION SATISFIES THE REQUIREMENTS OF SECTION 271(c)(1)(A).

There is no question that the requirements to file a “Track A” application are met in New York.  Whether they are viewed collectively or individually, competitors in New York are providing service predominantly over their own facilities and are providing service to both business and residential subscribers.

Facilities-based entry in New York is massive.  Even by conservative estimates, competitors have sunk more than $1 billion dollars into competing facilities in New York — including more than 45 local switches.  See Taylor Decl. Att. A ¶ 9.  And they are using those facilities to provide service throughout the State — not just in New York City, but in Albany, Binghamton, Buffalo, and Syracuse.  See Br. Att. A, Exh. 3.  The significance of this entry goes well beyond the requirements of Track A:  it also shows, and shows conclusively, that the local market in New York is open, and irreversibly so.  As the Department of Justice has explained, the fact that competitors have “committed significant irreversible investments to the market (sunk costs) signals their perception that the requisite cooperation from incumbents has been secured or that any future difficulties are manageable.”
  Of course, it also means that the requirements of Track A are easily satisfied.

Indeed, on a collective basis, competing carriers now serve more than double the number of lines using their own facilities as they serve through resale.
  And competitors also serve more than double the number of residential customers over their own facilities as they serve through resale.
  

On an individual basis, moreover, numerous competing carriers in New York are predominantly facilities-based and serve both business and residential subscribers.  Of course, the Act, by its terms, requires no more than a single qualifying carrier.  See 47 U.S.C. § 271(c)(1)(A).  Nonetheless, the following provides a detailed “Track A” showing with respect to three such carriers:

1.  AT&T. — Though AT&T often complains in regulatory arenas that local markets in New York are not sufficiently open, it tells a decidedly different story when it speaks with its wallet.  In July 1998, AT&T completed an $11 billion acquisition of TCG, New York’s most established facilities-based CLEC.  See Taylor Decl. ¶ 46 & Att. A ¶ 67.  Since then, AT&T has invested heavily to expand its facilities; for example, since 1998, AT&T has tripled the size of its fiber network in the New York City metropolitan area.  See id. Att. A ¶ 12.  Today, AT&T’s local wireline network in New York includes more than 1,400 known route-miles of fiber and nine local switches (in addition to the long distance switches it uses to provide its local Digital Link service).  See id. Att. A ¶¶ 12, 19, 68, Tables 6 & 7.

AT&T is providing service predominantly over its own facilities to both business and residential subscribers.
  Although the information available to Bell Atlantic necessarily understates its number of facilities-based lines, AT&T serves at least [         ] access lines in New York over facilities that it has deployed.  See id. Att. A ¶ 69.  In addition, AT&T’s white pages listings reveal that it already serves at least [        ] residential subscribers over its own facilities.  See id.  It also has announced that it plans to add even more residential customers using leased facilities, see id., and has begun an initial telemarketing effort to a cross-section of its five million long distance subscribers in New York, see id. Att. A ¶¶ 48, 69.
  In contrast, AT&T serves only [      ] lines via resale, and has only [        ] listings for residential resale subscribers.  See id. Att. A ¶ 69 n.147.

2.  MCI WorldCom. — Though MCI WorldCom, like AT&T, has been known to gripe about the openness of local markets in New York, its actions, too, speak louder than its words.  Through its $14 billion acquisition of MFS Communications, one of the first and largest competing local carriers in New York, its $2.4 billion acquisition of Brooks Fiber, and its own 

ongoing facilities construction, MCI WorldCom has invested heavily in competing facilities in the State.  See id. ¶ 49 & Att. A ¶¶ 74-76.  Today, MCI WorldCom’s wireline local network in New York includes more than 300 known route-miles of fiber and seven local switches.  See id. Att. A ¶¶ 13, 19, 75, Tables 6 & 7.  

Like AT&T, MCI WorldCom is providing service predominantly over its own facilities to business and residential subscribers.
  Again, while the information available to Bell Atlantic necessarily is incomplete, MCI WorldCom serves at least [       ] access lines in New York over facilities that it has deployed.  See id. Att. A ¶ 77.  In addition, MCI WorldCom has itself stated that it serves another 160,000 lines over leased (platform) facilities, most of which are residential.  See supra, p.5 n.3.  In contrast, MCI WorldCom serves only [       ] lines via resale, and has only [        ] listings for residential resale subscribers.  See Taylor Decl. Att. A ¶ 77 n.187.

3.  Cablevision Lightpath. — Cablevision, the second-largest cable operator in New York State, provides local telephone service through Cablevision Lightpath, a wholly owned subsidiary.  See id. Att. A ¶ 80.  Most of Cablevision Lightpath’s telephony facilities are on Long Island, where its network consists of 844 known route-miles of fiber and at least one local switch.  See id. Att. A ¶¶ 14, 81, Table 6.  In July 1997, Cablevision Lightpath announced the introduction of a low-cost, facilities-based residential telephone service, called Optimum Telephone.  See id. Att. A ¶ 81.  It now makes this service available to approximately 30,000 Long Island residences and plans to make it available to each of its 1.4 million Long Island cable subscribers.  See id.
Cablevision Lightpath also provides its competing local telephone service predominantly over its own facilities to both business and residential subscribers.
  Cablevision Lightpath currently serves at least [      ] access lines in New York over its own facilities,  see id. Att. A ¶ 82, and its white pages listings reveal that it serves at least [     ] residential subscribers in that way, see id.  In contrast, Cablevision Lightpath serves only [    ] resale lines, and has only [     ] listings for residential resale customers.  See id. Att. A ¶ 82 n.198.

II. BELL ATLANTIC SATISFIES ALL REQUIREMENTS OF THE COMPETITIVE CHECKLIST IN NEW YORK.

Just as Bell Atlantic plainly satisfies the “Track A” requirements, it unquestionably satisfies the requirements of the competitive checklist.  Bell Atlantic is making all 14 checklist items available under the legally binding obligations in its PSC-approved tariffs and 57 

approved interconnection agreements.  See Br. Att. A, Exh. 1.
  Moreover, Bell Atlantic is providing the checklist items in massive and rapidly increasing commercial quantities.  For example, as of July 1999, Bell Atlantic had provided some 349,000 interconnection trunks, 776 collocation sites, nearly 200,000 unbundled loops (including platforms), 314,000 resold lines, 340,000 directory listings, and 181,000 ported numbers.  See Br. Att. A., Exh. 2.

Competitors are using the checklist items to enter the local market using all three entry paths available under the Act, and they are doing so throughout the State.  See Br. Att. A, Exhs. 4-6.  As the Department of Justice has explained:  “If actual broad-based entry through each of the entry paths contemplated by Congress is occurring in a state, this will provide invaluable evidence supporting a strong presumption that the BOC’s markets have been opened.”  DOJ Oklahoma Evaluation at 43.  Where entry has occurred on as massive a scale as it has here, the presumption is not merely strong; it is conclusive.

This is all the more true because Bell Atlantic provides the checklist items, to use AT&T’s words, through “proven OSS”:  Bell Atlantic’s industry-leading Operations Support Systems already handle several thousand transactions a day, and, as AT&T has put it, have been subject to “objective, stringent, and meaningful third-party testing.”
  In fact, KPMG, an independent third party, exhaustively tested Bell Atlantic’s systems and processes on a scale “much broader than [is] likely to be experienced by any CLEC.”
  The KPMG test, conducted under the New York PSC’s auspices, evaluated 855 separate items relating to pre-ordering, ordering, provisioning, maintenance and repair, billing, and relationship management and infrastructure.  Bell Atlantic passed the test with flying colors, satisfying 850 out of 855 of the test elements.

Indeed, Bell Atlantic’s real-world performance is equally exemplary.  Bell Atlantic not only provides the checklist items at a rate that keeps pace with already enormous and growing demand, but it consistently provides them on time, when competitors request them.
  And Bell Atlantic reports a total of more than 1,000 different measures each month and has put no less than $269 million in bill credits at risk each year to guarantee that it will continue to provide high-quality service to competing carriers.

Despite all this, the long distance incumbents and their allies no doubt will argue for further delay, claiming that Bell Atlantic has not yet attained an unattainable level of absolute, metaphysical perfection.  But perfection, metaphysical or otherwise, is not the standard.  Instead, where retail analogues exist, the standard is “parity,” which does not mean perfection, but rather that, where differences do exist, they are not so large as to be competitively significant.  See Michigan Order ¶ 278 (“holding Ameritech to an absolute-perfection standard is not required by the terms of the competitive checklist.”).
  Likewise, where no retail analogue exists, access must be “sufficient to allow an efficient competitor a meaningful opportunity to compete.”  Second Louisiana Order ¶ 87.
  And as the more than one million lines already being served by Bell Atlantic’s competitors show, these standards are unquestionably satisfied in New York.

In short, the checklist is satisfied, the local market is open, and gas continues to flow through the pipeline in ever increasing volumes.

A. Interconnection (Checklist Item 1).

Bell Atlantic is providing interconnection in a manner fully consistent with the Act and the Commission’s rules, and actual, real-world experience proves that Bell Atlantic is able to meet massive and increasing demand.  Although there have on occasion been difficulties in coordinating with competing carriers, it is clear that, as far as Bell Atlantic’s side of the matter is concerned, it has delivered.  And, as the proverbial icing on the cake, Bell Atlantic satisfied all of KPMG’s test criteria for interconnection and collocation.

1. Interconnection Trunks.

Through July, Bell Atlantic has provided 37 competing carriers with 349,000 interconnection trunks, roughly a third of which were added this year alone.  See Lacouture/Troy Decl. ¶ 8.
  To put this number in perspective, it is equal to more than one third of the total number of trunks that Bell Atlantic has connecting its switches in its entire interoffice network in the State.  See id.  Through these local trunks, competing carriers have exchanged an average of 2.5 billion minutes of traffic per month with Bell Atlantic in 1999.  See id. ¶ 10.

Even in the face of rapidly growing demand, Bell Atlantic provides interconnection trunks on time.  During the first seven months of 1999, Bell Atlantic met over 99 percent of the due dates for CLEC interconnection trunks.  See id. ¶ 16.  In fact, for additions of up to 192 trunks (tracked by the PSC), Bell Atlantic delivers the trunks faster than the 18-day interval approved by the PSC, and faster than Bell Atlantic provides Feature Group D trunks for its own interexchange carrier customers.  See id. ¶¶ 16, 17.  Moreover, Bell Atlantic itself currently has no backlog of CLEC trunk orders (although some CLECs are themselves holding orders because they have run out of spare hooks on their own switches to install additional trunks).  See id. ¶¶ 16, 18, 25.  And, to accommodate anticipated future demand, Bell Atlantic is expanding its capacity to add interconnection trunks to its switches by more than 600,000 trunk terminations this year and another half million next year.  See id. ¶ 12.

Bell Atlantic also provides better service to competing carriers than it provides to itself.  To provide a sense of the extraordinary extent (and expense) to which Bell Atlantic has gone to ensure good service, the ratio of “trunks required” to “trunks in service” is far better for competing carriers than it is for Bell Atlantic’s own common final trunk groups:  currently 46.4 percent versus 71.1 percent.  See id. ¶ 22.
  

2. Collocation.

Bell Atlantic also provides collocation so that competing carriers can interconnect and obtain access to unbundled network elements.  Through July of this year, Bell Atlantic has placed in service some 776 collocation sites in central offices located throughout the State.  See id. ¶¶ 29, 46; Taylor Decl. ¶ 46 & Att. A ¶¶ 21, 22 & Exh. 5.  More than 60 percent of the collocation sites (nearly 500) were added in 1999 alone.  See Taylor Decl. Att. A ¶ 21 & Fig. 1.  Again, to put the numbers in perspective, competitors now are collocated in central offices that serve 85 percent of Bell Atlantic’s access lines in New York.  See Lacouture/Troy Decl. ¶ 29; Taylor Decl. Att. A. ¶ 22.

Most of the collocation arrangements in Bell Atlantic’s central offices are for physical collocation, which it began offering as long ago as 1991.  See Lacouture/Troy Decl. ¶¶ 29, 46, 52; Taylor Decl. ¶ 21.  Even before this Commission’s recent Collocation Order,
 Bell Atlantic offered a number of non-traditional kinds of collocation arrangements, including “mini” and “shared” cages and various forms of cageless collocation in secured space.  See Lacouture/Troy Decl. ¶¶ 50-51.  Bell Atlantic also offers virtual collocation in each of its central offices, and has actually provided 26 such arrangements.  See id. ¶¶ 45, 46.  In addition, in the wake of the recent Collocation Order, Bell Atlantic has tariffed an additional “cageless” collocation arrangement that fully complies with this Commission’s rules, and is now on schedule to provide 55 such arrangements on a timely basis.  See id. ¶¶ 41-44.  In fact, each of the collocation offerings required by the Collocation Order is now available under tariff.  See id. ¶¶ 27-28, 31-32, 41, 48-50; see also Cases 99-C-0715 & 95-C-0657, PSC, Order Directing Tariff Revisions, Aug. 31, 1999 (App. I, Tab 19) (“PSC Collocation Order”).

Bell Atlantic also has taken extraordinary steps to make collocation space available in its central offices, going so far as to relocate its own personnel’s work areas.  See Lacouture/Troy Decl. ¶ 36.  As a result, it has been able to make collocation space available in 210 of the 213 offices where CLECs have requested collocation.  See id. ¶ 35.  In those extremely rare instances where space is unavailable, Bell Atlantic allows CLEC representatives to tour the relevant central office within 10 days of being notified by the CLEC that it wants such a tour.  See id. ¶ 38.  And, as an alternative to physical collocation inside the central office, CLECs are given the option of establishing controlled-environment vaults adjacent to the central office.  See id. ¶ 54.

Bell Atlantic also provides collocation in a timely manner.
  The New York PSC has adopted a 76-day interval for physical collocation arrangements and a 105-day interval for virtual collocation arrangements.  See id. ¶¶ 32, 47.  From May through July 1999, Bell Atlantic met that interval or the competing carrier’s requested due date virtually every time, with on-time delivery approaching 100 percent.  See id. ¶¶ 33, 49.  And there is no backlog for collocation requests of any kind; Bell Atlantic is firmly on track to fill its pending orders on time.  See id. ¶¶ 33, 49.

Moreover, Bell Atlantic has the resources to respond to rapidly increasing demand.  See id. ¶ 30.  It has dedicated more than 80 employees, including 20 project managers, just to collocation matters.  See id. ¶ 31.  It has implemented detailed collocation-related procedures, which both the PSC and KPMG have endorsed as satisfactory in every respect.  See id. ¶¶ 31, 57-61; PSC Collocation Order; KPMG Report RMI5 VII68-75 (Table VII5.5; Test Cross References R5.2-1 through R5.2-7).  This investment in resources has paid off.  Bell Atlantic has proven that it is ready to tackle a surge in demand: in one peak month alone in 1999, it was able to complete 83 collocation arrangements.  See Lacouture/Troy Decl. ¶ 30.

B. Unbundled Network Elements (Checklist Items 2, 4, 5, and 6).

Bell Atlantic is currently providing large commercial volumes of unbundled network elements, including unbundled local loops, local switching, and local transport.  For example, through July, Bell Atlantic already had provided nearly 200,000 unbundled loops.  As of August, more than 150,000 of the loops it has provided are part of a full “platform” of unbundled elements that also included switching and transport.  And Bell Atlantic has kept pace with rapidly increasing demand; it consistently delivers unbundled elements on time, when competing carriers ask for them.

In addition, throughout the proceeding conducted by this Commission on remand from the Supreme Court, Bell Atlantic continued voluntarily to provide each of the seven elements required by the Commission’s former Rule 319.  It has also provided combinations of network elements, including both unbundled element platforms and so-called Enhanced Extended Loops (“EELs”), under terms approved by the New York PSC.  Of course, to the extent the Commission’s new rules differ from the elements and combinations that Bell Atlantic now provides, Bell Atlantic will modify its unbundled element offerings accordingly.  But there can be no question that Bell Atlantic is capable of providing the various elements or combinations of elements, given the large and increasing volumes it already provides.

1.  
Unbundled Local Loops.

Through July alone, Bell Atlantic provided 44,000 unbundled loops on a stand‑alone basis.  See id. ¶ 66.  In addition, Bell Atlantic has provided 152,000 additional loops as part of platforms.  See id.  Bell Atlantic also has successfully kept pace with rapidly increasing demand: from May through August 1999, Bell Atlantic provided 97,000 unbundled loops, including 86,000 loops as part of platforms.  See id.  And in July alone, Bell Atlantic supplied almost 40,000 unbundled loops.  See id.
In the face of this rapidly growing demand, Bell Atlantic consistently has delivered unbundled loops (including platforms) on time.  For example, the vast majority of the unbundled loops that Bell Atlantic provides to competitors are new voice grade loops or loops that are part of platforms.  Yet, even as volumes for these loops increased dramatically in July and August, Bell Atlantic completed more than 99 percent of these new loop and platform orders on time.  See id. ¶ 68.  And, as the “missed appointment” measures reported to the New York PSC show, Bell Atlantic is meeting its installation dates for CLEC unbundled loop orders, and consistently meets them a higher percentage of the time than it does for its own retail orders.  See id.
Of course, this does not mean (nor should it) that various measures of the intervals to deliver unbundled loops and platforms will be the same as for retail orders.  CLECs frequently request delivery on dates that are later than they would be under the intervals that are available to them.  See id. ¶ 76; Gertner/Bamberger Decl. ¶¶ 5, 13.  Even MCI WorldCom has candidly admitted that this is the case:  “Because MCI WorldCom requested longer intervals for certain UNE-P products, BA’s overall average interval offered and completed metrics may be longer than they otherwise would be for this period.”

This is borne out by the missed appointment measures reported to the PSC.  Those measures, which were verified by KPMG, show that Bell Atlantic installs unbundled loops and platforms on time.  See Dowell/Canny Decl. ¶ 68; Lacouture/Troy Decl. ¶ 68.  Since Bell Atlantic is installing loops and platforms on time, the fact that installation intervals are longer for unbundled loops than for retail orders can only mean that CLECs are asking for longer intervals.  

As further proof, Bell Atlantic commissioned Dr. Robert Gertner of the University of Chicago to perform a statistical analysis of the relevant provisioning intervals for June, July, and August.  Dr. Gertner’s analysis demonstrated three things.  First, it confirmed that Bell Atlantic is completing CLEC loop and platform orders in the same intervals that CLECs request.  See Gertner/Bamberger Decl. ¶¶ 5, 12.  Second, it confirmed that CLECs frequently do request longer intervals.  See id. ¶¶ 5, 13.  Third, it revealed that, in those instances where CLECs request the normal intervals that are available to them, they get them.  See id. ¶¶ 5, 14.  In short, it provided further confirmation that Bell Atlantic delivers unbundled loops on time.

During the course of the New York proceeding, a number of concerns were raised with respect to one small subset of loops — those that are provided through a “hot cut” procedure.  Any genuine concerns, however, now are (or should be) firmly a thing of the past.  

The “hot cut” procedure is typically requested for loops that already are connected to Bell Atlantic’s switch and are being used to provide service to a customer.  See Lacouture/Troy Decl. ¶ 69.  In order to transfer these loops (and the customers using them) to CLECs, they must be disconnected from a Bell Atlantic switch and reconnected to a CLEC switch, at the same time the LNP database is updated to direct the customer’s calls to the CLEC’s switch, rather than Bell Atlantic’s switch.  To minimize the time during which the customer’s service is interrupted (the goal is fewer than five minutes), Bell Atlantic and the competing carrier must closely coordinate their actions.  See id. ¶ 69.  In response to concerns raised in New York, Bell Atlantic put in place in April a revised set of operating methods and procedures, and implemented on June 21, 1999, a comprehensive tracking process designed under the close supervision of the New York PSC.  See id. ¶ 70.  To ensure that Bell Atlantic’s technicians follow the hot-cut procedures, they use a checklist developed by the New York PSC that is attached to each hot-cut order sent to a technician.  See id. 

These procedures are working, and Bell Atlantic’s actual hot-cut performance is excellent.  During the 13-week period from June 21 to September 17, 1999, Bell Atlantic has completed over 94 percent of its 4,497 hot-cut orders on time and as requested.  See id. ¶ 72.
  Since there are about five lines per order, this means that Bell Atlantic successfully completed more than 21,000 individual hot cuts during this period.  See id.
 

Bell Atlantic’s real-world performance is backed up by the KPMG Report.  See id. ¶ 73.  KPMG tested Bell Atlantic’s hot-cut performance over a two-week period.  See id.  The KPMG test covered the entire State, and KPMG’s inspectors — frequently accompanied by PSC Staff — arrived at Bell Atlantic’s central offices without prior warning.  See id.  KPMG found that Bell Atlantic’s central office technicians followed the required hot-cut procedures 97 percent of the time.  See KPMG Report POP5 IV118 (Test Cross Reference P5-21); POP12 IV285-299 (Table IV2.6; Test Cross Reference P12-3); Lacouture/Troy Decl. ¶ 73.  Moreover, KPMG confirmed that, when hot-cut orders had to be rescheduled, the delay was attributable to a CLEC’s error or request 68 percent of the time, and was attributable to Bell Atlantic only 11 percent of the time.  See KPMG Report POP12 IV285-299 (Table IV2.6; Test Cross Reference P12-3); Lacouture/Troy Decl. ¶ 73.
Finally, Bell Atlantic provides unbundled loops for use by competing carriers to provide DSL services.  See Lacouture/Troy Decl. ¶¶ 77, 80.  These services are still new and require close cooperation from CLECs during the provisioning process.  As a result, the New York PSC is conducting an ongoing collaborative proceeding that includes Bell Atlantic and interested CLECs to refine procedures for both sides to use so that the process goes smoothly for all.  In the meantime, however, competing carriers already serve several times as many DSL customers using unbundled loops as Bell Atlantic serves.  See id. ¶ 86. 

CLECs in New York have provided DSL services using at least two types of unbundled loops.  In some cases, they have provided DSL services using Bell Atlantic’s premium digital loops.  See id. ¶ 77. 
  Through August, Bell Atlantic provided more than 3,000 of these loops to CLECs (though it has no way to know definitively which are used for DSL).  See id. ¶ 78.  From June through August, it provided 97 percent of the premium loops on time.  See id. ¶ 79. 

In addition, Bell Atlantic provides unbundled loops that are designed specifically to provide DSL services.  See id. ¶ 80.  Through August, Bell Atlantic provided approximately 520 ADSL-specific unbundled loops to six carriers.  See id.  And it has provided these ADSL loops in the same interval as its own ADSL service.  See id. ¶ 82.

Bell Atlantic also provides loop “conditioning” services when needed.  See id. ¶ 83.  ADSL service works only on loops that have no load coils and typically requires that they not have other electronic impediments on them (that are used on certain loops to make them suitable for voice services).
  At the request of CLECs, Bell Atlantic will “condition” the loop (for example, by removing load coils or other impediments) to make it suitable for DSL service.  See id. ¶ 83.  Bell Atlantic does so, moreover, even though it will not similarly condition loops for its own commercial ADSL service.  See id.  In fact, Bell Atlantic has tariffed a new loop offering (called the Digital Designed Loop), which provides competing carriers with a package of standardized terms and options for conditioning loops, loop extensions, and related services.  See id.
In addition, Bell Atlantic provides competing carriers with all of the same loop “qualification” information that is available to its own retail marketing representatives, and more.  See id. ¶¶ 84-85.  Bell Atlantic is currently engaged in a laborious survey of its entire loop inventory — on an office-by-office basis (starting with the concentrated urban offices where CLECs are collocated) — to identify loops that are ADSL capable.  See id. ¶ 84.  By year-end 1999, 93 percent of Bell Atlantic’s central offices in New York with completed or pending collocation orders — which contain about 90 percent of Bell Atlantic’s lines — will be pre-qualified.  See id.  Where an office has been pre-qualified, Bell Atlantic provides competing carriers with electronic access to all the same loop qualification information at the same time it is made available to Bell Atlantic’s retail organization.  See id. ¶ 85.  In fact, Bell Atlantic goes even further and provides competing carriers with information about loop length, which it does not provide to its own retail representatives.  See id.  And if a competing carrier wants information about a loop that is in a central office that has not been pre-qualified, or wants more information than is in the loop qualification database, Bell Atlantic will manually collect and provide that information — again, even though it will not do this for its own retail organization.  See id. 

2.  
Unbundled Local Transport (Including Interoffice Facilities). 

Bell Atlantic has provided shared transport on each of the more than 152,000 unbundled local switch ports it has provided to CLECs.  See id. ¶ 113.
  Because shared transport is provided as part of platforms, it has been delivered at the same time as the accompanying loops and unbundled switching.  As discussed above, Bell Atlantic provides those loops on time, when CLECs request them, and the same is true of unbundled shared transport.  For example, during June, July, and August, Bell Atlantic completed 99 percent of its platform (and, therefore, shared transport) orders on time.  See id. ¶ 68.  

Bell Atlantic also has provided 325 dedicated local transport facilities to competing carriers.  See id. ¶ 108.  In the case of dedicated transport, a comparison to Bell Atlantic’s closest retail analogue shows that Bell Atlantic is now meeting its due dates for CLEC orders more often than it is meeting the due dates for itself.  See id. ¶ 109.  In addition, to improve performance even further on wholesale and retail orders alike, Bell Atlantic is adding new interoffice facilities on a massive scale in 1999 — 130 percent more than it added in 1998.  See id. ¶ 110.  Nearly half of this construction was completed in the first half of the year.  See id.  And the expansion of capacity is having its desired affect.  In August, Bell Atlantic’s on-time completion rate for unbundled local transport orders was better than for its own retail service.  See id. ¶ 109.

3.
Unbundled Switching.

Bell Atlantic has provided more than 152,000 unbundled local switching elements in New York, all but about 50 as part of platforms that include the loop.  See id. ¶ 91. 
  It also has provided unbundled tandem switching in connection with each of these platform orders.  See id. ¶ 98.

As with unbundled loops and transport, moreover, Bell Atlantic consistently provides unbundled switching elements (virtually all of which are provided as part of platforms) on time.  For example, during June, July, and August 1999, Bell Atlantic provided more than 99 percent of unbundled switching ports by the due date.  See id. ¶ 92.  Bell Atlantic also consistently meets its installation dates for unbundled switching orders at least as often as it meets the dates for its own retail orders.  See id. ¶ 94.  Moreover, KPMG confirmed that Bell Atlantic is equipped to handle more than 570,130 orders per year.  See id. ¶ 91; KPMG Report POP6 IV138-49 & App. C.

As required by this Commission’s rules, Bell Atlantic provides (using line-class codes) customized routing so that CLECs can direct directory-assistance and operator-services traffic to their own platforms.  See Lacouture/Troy Decl. ¶ 95.  Bell Atlantic also offers a standard configuration that routes a CLEC’s traffic by using the same line-class code translations and office-dialing plans that Bell Atlantic uses in each switch, but it gives competitors the option of branding their directory-assistance and operator-services traffic.  See id. ¶ 97.  While an issue was raised in the New York proceeding with respect to the way these dialing plans initially were established, Bell Atlantic modified its processes, KPMG reviewed and approved those modifications, and this issue has been resolved. 
  Finally, consistent with this Commission’s rules, Bell Atlantic provides terminating usage data to all competing carriers, which enables them to bill for exchange access.  See id. ¶ 101.

4. 
Combining Unbundled Network Elements.

Bell Atlantic provides competing carriers with both pre-assembled combinations of network elements and with access to unbundled elements that allows competing carriers to assemble the elements themselves.  See id. ¶ 115.

First, Bell Atlantic provides several pre-assembled combinations of network elements.  See id. ¶ 121.  For example, as addressed above, Bell Atlantic has provided competing carriers with more than 152,000 complete preassembled platforms of network elements.  See id. ¶ 123.  Bell Atlantic also provides a “switch sub-platform” — local switching elements in combination with other shared network elements, such as shared transport, shared tandem switching, operator services, directory assistance, and SS7 signaling.  See id. ¶ 124.  Moreover, Bell Atlantic provides Enhanced Extended Loops (EELs), a combination of loops and transport, in accordance with the New York PSC’s requirements.  See id. ¶¶ 125-127; see also Case 98-C-0690, PSC, Order Regarding the Multiplexing Component of the Expanded Extended Link, Aug. 10, 1999 (App. D, Tab 202) (“PSC EEL Order”).

Bell Atlantic provides combinations of unbundled elements on a timely basis.  In June, July, and August, Bell Atlantic provided 99 percent of platform orders on time.  See Lacouture/Troy Decl. ¶ 68.  Bell Atlantic has consistently missed fewer appointments for CLECs’ platform orders than for Bell Atlantic’s own retail customers.  See id.; Dowell/Canny ¶ 68.  And KPMG has confirmed that Bell Atlantic can handle at least 570,130 orders annually.  See Lacouture/Troy Decl. ¶ 123; KPMG Report App. C.

The New York PSC previously approved common-sense limitations on the availability of the platform for certain highly competitive areas and services (although those limitations are not yet in effect). 
  Likewise, the PSC wisely approved certain limitations on the availability of Bell Atlantic’s EEL offering that are designed merely to prevent it from being used as a substitute for highly competitive special access services.
  Bell Atlantic and the New York PSC believe these limitations are consistent with section 251(d)(2) of the Act as well as the Supreme Court’s ruling in AT&T Corp. v. Iowa Utilities Board, 119 S. Ct. 721 (1999).  Nonetheless, if this Commission’s recently announced (but not yet released or effective) order on remand from the Supreme Court requires modifications to the previously approved terms for Bell Atlantic’s platform and EEL offerings, Bell Atlantic will comply with the Commission’s rules when they become effective absent further relief.
 

Second, while the issue essentially is an academic one in New York where Bell Atlantic already provides pre-assembled combinations of network elements, Bell Atlantic also provides competing carriers with access in a way that permits them to combine network elements themselves.  In addition to standard physical and virtual collocation arrangements, Bell Atlantic provides a variety of alternative collocation arrangements, including smaller physical collocation cages, shared collocation cages, and cageless collocation arrangements.  See Lacouture/Troy Decl. ¶ 118.  Bell Atlantic also offers Assembly Rooms and Assembly Points — which unlike traditional collocation can economically serve very small line sizes, take very little time to implement, and do not require conditioned space — and has provided 11 such arrangements.  See id. ¶¶ 119, 120.  There are no additional pending requests for Assembly Rooms or Assembly Points.  See id. ¶ 120.  As is true of collocation generally, see supra, pp. 14-15, Bell Atlantic provides these alternative arrangements in a timely manner.

C. Poles, Ducts, Conduits, and Rights‑of‑Way (Checklist Item 3).

Through July 1999, Bell Atlantic has provided 818,000 pole attachments and 3.9 million feet of conduit to 24 competing carriers and 139 cable companies in New York.  See id. ¶¶ 128, 131.  In most of the State, Bell Atlantic itself provides access to poles, ducts, conduits, and rights‑of‑way.  In parts of New York City (Manhattan and the Bronx), its Empire City Subway subsidiary provides ducts and conduits.  See id. ¶ 129.  Empire City Subway operates independently under a franchise from the City of New York.  See id.  Empire City Subway has furnished 21 carriers with access to conduits and ducts.  See id. ¶ 131.

Bell Atlantic provides access to poles, ducts, and conduits – and Empire City Subway provides access to ducts and conduits – on a timely basis.  See id. ¶ 135.  More than 75 percent of the time, Bell Atlantic can satisfy a competing carrier’s request for pole or conduit space with spare capacity in Bell Atlantic’s network, in which case Bell Atlantic will provide the competing carrier with access immediately upon determining that space is available.  See id. ¶ 132.  In other cases, make-ready work or new construction may be needed, in which case Bell Atlantic will perform the work or allow the CLEC to perform the work itself.  See id. ¶ 133.  So far this year, Bell Atlantic performed within the standard intervals specified in its standard licensing agreements on all make-ready approvals.  See id. ¶ 135.  As a result of meeting these intervals, Bell Atlantic consistently completes make‑ready and construction work for competing carriers considerably more quickly than it does for itself.  See id. ¶ 141.

Both Bell Atlantic and Empire City Subway also have the personnel to meet future demand for access to poles, ducts, conduits, and rights-of-way.  See id. ¶¶ 136-139.  Bell Atlantic has steadily increased its construction workforce since 1997 and now has the capacity to perform 180,000 pole attachments per year.  See id. ¶ 137.  Even when Bell Atlantic must perform make-ready work, this work accounts for less than 2 percent of Bell Atlantic’s total construction work hours.  See id. ¶ 136.  Empire City Subway has likewise expanded its construction force and facilities (by some 40 percent) to meet increased demand.  See id. ¶ 139.

D. 911, E911, Directory Assistance, and Operator Call-Completion Services (Checklist Item 7).

911 and E911.  Bell Atlantic provides competing carriers with non-discriminatory access to 911 and E911 services and databases under tariffs and approved interconnection agreements.  See id. ¶ 159.  Through July 1999, CLECs with their own switches have more than 651,000 E911 subscriber listings in New York.  See id. ¶ 165. 

Those CLECs that have their own switches are responsible for their own entries into the E911 database.  See id.  Bell Atlantic offers these carriers, 29 of them at present, an electronic interface that gives them the same ability as Bell Atlantic to input information.  See id.  For those CLECs without their own switches, Bell Atlantic will load the entries.  See id. ¶ 168.  Bell Atlantic enters all necessary E911 data for competitors’ customers in exactly the same way it enters its own customer data, and it has taken extensive steps to ensure that errors are minimized when information (whether for its own customers or those of a competitor) is placed in the E911 database.  See id. ¶¶ 168-169.

In addition, Bell Atlantic has provided 822 911/E911 trunks to 26 competing carriers in order to connect to Bell Atlantic’s 911/E911 tandems.  See id. ¶ 163.  Bell Atlantic provides competing carriers with E911 trunks on a timely basis.  Bell Atlantic provides these trunks within the standard intervals for interconnection trunks generally (see supra, p.12), and, during the first eight months of 1999, Bell Atlantic’s average installation interval for CLEC trunks was less than for its own retail trunks.  See Lacouture/Troy Decl. ¶ 163. 

Directory Assistance.  Competing carriers have the option of purchasing Directory Assistance services directly from Bell Atlantic, or they can rely on their own directory assistance centers and use Bell Atlantic’s or a third party’s directory assistance database.  See  id. ¶ 172.  

Through July 1999, 16 carriers were purchasing Directory Assistance services from Bell Atlantic using more than 337 dedicated trunk facilities, and another eight competing carriers were purchasing Directory Assistance service using shared transport.  See id. ¶ 175.  Bell Atlantic provides trunks to competing carriers for Directory Assistance in the same manner it provides interconnection trunks generally, and its average installation interval for CLEC trunks is less than for its own Feature Group D trunks.  See id.  In addition, when CLECs purchase Bell Atlantic’s Directory Assistance services, they may order such services “unbranded,” “rebranded,” or with a Bell Atlantic brand, see id. ¶ 180, and calls placed by competing carriers’ customers are answered roughly as quickly as calls placed by Bell Atlantic’s own customers, see id. ¶ 182.  

When competing carriers provide their own directory assistance services, they can interconnect their own directory‑assistance facilities to Bell Atlantic’s switches using customized routing.  See id. ¶ 178.  Bell Atlantic also provides directory listings to competing carriers, and gives them the option of purchasing listings by the drink or by the bottle:  they can purchase the entire contents of Bell Atlantic’s Directory Assistance database or access the database to obtain individual listings in the same way as Bell Atlantic’s own operators.  See id. ¶¶ 176-177.  

Operator Services.  Competing carriers similarly have the option either to purchase operator services from Bell Atlantic, or to rely on their own operator service centers.  See id. ¶ 184.  Through July 1999, 11 competing carriers were purchasing operator services from Bell Atlantic using more than 115 dedicated transport facilities, and eight additional carriers were purchasing operator services using shared transport.  See id. ¶ 188.  CLECs that purchase Bell Atlantic’s services also have the option to obtain unbranded, rebranded, or Bell Atlantic branded operator services, see id. ¶ 185, and calls from CLEC customers are answered as quickly as calls from Bell Atlantic’s own customers, see id. ¶ 192.

When competing carriers provide their own operator services, they can interconnect their operator‑services facilities to Bell Atlantic’s switches using customized routing.  See id. ¶ 187.  As is the case with Directory Assistance, Bell Atlantic provides trunks to competing carriers for operator services in the same time and manner it provides interconnection trunks generally, and its average installation interval for CLEC trunks is less than for its own Feature Group D trunks.  See id. ¶ 188. 

E. White Pages Directory Listings (Checklist Item 8).

Competing carriers in New York use Bell Atlantic’s white pages directory extensively:  Through July 1999, Bell Atlantic directories included more than 340,000 basic white pages directory listings for competing carriers in New York.  See id. ¶ 203.
  

Bell Atlantic prints competitors’ listings intermingled alphabetically with Bell Atlantic’s own listings, in the same typeface and format, and with no distinguishing features.  See id. ¶ 195.  Competing carriers are given the same cut‑off dates for submitting entries as Bell Atlantic’s own retail operations.  See id. ¶ 200.  Their listings are entered using the same processes — and same error detection and correction procedures — as those used for Bell Atlantic’s own listings.  See id. ¶¶ 196-198.  Bell Atlantic also gives CLECs the opportunity to preview their customer listing to ensure the listings are entered correctly.  See id. ¶ 205.  And Bell Atlantic delivers directories to CLECs’ customers in the same manner and at the same time as it delivers directories to its own retail customers.  See id. ¶ 202.

Finally, Bell Atlantic ensures that listings are not inadvertently dropped when a customer switches from Bell Atlantic to a competing carrier.  See id. ¶ 208.  The issue arises only where a customer switches to a competing carrier that has its own switch and uses the customer’s existing loop.  See id. ¶¶ 208-210.  In that case, Bell Atlantic must disconnect the customer’s retail service; this will automatically create a listing service order to delete the customer’s directory listing from Bell Atlantic’s white pages directory.  See id. ¶ 209.  However, the listing is re-established by the competing carrier’s loop and number portability order.  See id.
KPMG initially noted an exception on this subject, observing that existing directory listings occasionally were dropped when a Bell Atlantic customer transferred to a competing carrier.  Bell Atlantic successfully adjusted its process, however, and upon retesting, KPMG found nearly error free performance and concluded that its exception had been resolved.  See KPMG Exception Closure Report for Exception 56 (July 22, 1999) (App. C, Tab 535); see also Lacouture/Troy Decl. ¶ 210.
F. Number Administration (Checklist Item 9).

As of July 1999, 1,068 NXX codes, representing more than 10 million telephone numbers, were assigned to CLECs in New York.  See Lacouture/Troy Decl. ¶ 212.  Bell Atlantic is no longer responsible for assigning telephone numbers, either to itself or to competing carriers: Lockheed Martin Information Management Services has assumed responsibility as the North American Numbering Plan Administrator.  See id. ¶ 211. 

After an NXX code has been assigned, all carriers must program their switches so that they can route calls appropriately.  See id. ¶ 213.  To ensure accurate and complete programming of NXX codes in its switches, Bell Atlantic uses a mechanized testing process — the Verification Evaluation and Testing System (“VETS”) — which during August 1999 Bell Atlantic provided to competing carriers for testing on 32 NXX Codes.  See id. ¶¶ 214, 217.  Bell Atlantic performed these tests on a timely basis, generally within five business days.  See id. ¶ 217.

G. Databases and Associated Signaling (Checklist Item 10).

Signaling.  Bell Atlantic provides competing carriers with access to its SS7 signaling network (and through it to databases connected to that network).  See id. ¶ 219.  CLECs with their own switches obtain access by interconnecting with Bell Atlantic’s signaling network at Signaling Transfer Points.  See id. ¶ 219.  Through August 1999, Bell Atlantic has provided 34 CLECs with access to its signaling network, either directly or through hub providers.  See id. ¶ 222.  Bell Atlantic also provides the same interconnection arrangements to long distance companies, independent telephone companies, and wireless carriers.  See id.  In addition, all carriers that purchase unbundled switching and unbundled element platforms get access to signaling automatically.  See id. ¶ 223.
 

In all cases, Bell Atlantic provides access to its signaling network on a non-discriminatory basis.  See id. ¶¶ 224-225.  Bell Atlantic uses the same facilities, equipment, and personnel to provision signaling links for CLECs and itself.  See id. ¶ 224.  And all signaling traffic on Bell Atlantic’s network is commingled and is queued and routed on a non-discriminatory basis.  See id. ¶ 225.

Databases.  Bell Atlantic also provides competing carriers with access to all call-related databases.  This includes access to Bell Atlantic’s toll free database (to determine how a particular toll‑free call should be routed and completed), Line Information Database (to obtain special billing and call‑restriction information associated with individual telephone numbers), Calling Name Database (to provide the calling party’s name when a customer receives a call), and Local Number Portability Database (to determine how to route calls to telephone numbers that have been “ported” to another carrier).  See id. ¶¶ 226, 229, 234, 238. 

Again, in all cases, Bell Atlantic provides access to these databases on a non-discriminatory basis.  Information for CLEC customers is added to the databases in the same manner as for Bell Atlantic’s own customers.  See id. ¶¶ 233, 237.  And CLEC queries to the databases are commingled with Bell Atlantic’s own queries and processed on a first-come, first-served basis.  See id. ¶¶ 228, 231, 236, 240.
AIN Service Creation and Service Management System.  Bell Atlantic also provides competing carriers with access to its Service Management System Database (“SMS”), which enables competitors to enter, modify, or delete entries for their own customers in Bell Atlantic’s other databases.  See id. ¶ 241.  Competing carriers have access to the same features and functions of the SMS as Bell Atlantic, and Bell Atlantic processes competing carriers’ queries and transactions made through the SMS the same way Bell Atlantic processes its own.  See id. ¶¶ 241, 244

In addition, Bell Atlantic provides access to its AIN/SMS/Service Creation Environment for competing carriers to develop their own Advanced Intelligent Network (“AIN”)-based telecommunications services.  See id. ¶ 245.  Bell Atlantic provides access to the identical Service Creation Environment equipment and processes (including testing) that Bell Atlantic uses to create its own AIN-based services, and it processes CLEC queries and transactions for AIN-based services in the same manner that it processes its own.  See id. ¶ 247. 

H. Number Portability (Checklist Item 11).

Bell Atlantic has implemented long-term number portability (“LNP”) in all of its end offices in New York, and provides LNP to CLECs under its previously approved federal tariffs.  See id. ¶¶ 248-249.  Through July 1999, Bell Atlantic provided 23 CLECs with LNP on 137,000 telephone numbers.  See id. ¶ 253.  From April through August, it met the due date on 98 percent of the orders for pure LNP.  See id. 

In addition, Bell Atlantic continues to maintain interim number portability (“INP”) capabilities for CLECs using INP until they can migrate to LNP.  See id. ¶ 254.  Through July 1999, Bell Atlantic has provided 15 CLECs with INP on 44,000 telephone numbers.  See id. ¶ 255. 

I. Local Dialing Parity (Checklist Item 12).

Bell Atlantic provides local dialing parity throughout its service area in New York.  See id. ¶ 257.  As a result, CLECs’ customers can dial local calls without dialing extra digits or access codes.  See id. ¶ 259.  Once these calls reach Bell Atlantic’s network, they are treated the same as any call that originates on Bell Atlantic’s network.  See id.  Accordingly, no differences exist in dialing delays, call completion, or transmission quality between calls made by CLECs’ customers and calls made by Bell Atlantic’s customers.  See id.  In addition, while intraLATA toll dialing parity is not a checklist item, Bell Atlantic also has implemented intraLATA toll dialing parity in New York.  See id. ¶ 261.
J. Reciprocal Compensation (Checklist Item 13).

Bell Atlantic is providing reciprocal compensation to competing carriers for the termination of local calls from Bell Atlantic customers.  See id. ¶ 262.
  During the first seven months of 1999, Bell Atlantic exchanged an average of 2.5 billion minutes of traffic each month with 27 local wireline carriers in New York.  See id. ¶ 263.  During this same period, Bell Atlantic paid competing carriers $98.4 million, while collecting only $7.5 million in reciprocal‑compensation payments.  See id. 

K. Resale (Checklist Item 14).

Bell Atlantic makes available for resale at wholesale rates all of the telecommunications services it offers at retail to subscribers that are not telecommunications carriers.  See id. ¶ 265.
  Through July 1999, Bell Atlantic has provided 314,000 resold lines to more than 65 competing carriers.  See id. ¶ 267.  This includes more than 250,000 business lines and more than 63,000 residential lines.  See Taylor Decl. Att. A ¶ 42.
Even as resale demand has grown, Bell Atlantic consistently has delivered resale services on time.  See Lacouture/Troy Decl. ¶ 277.  For example, from May through July, Bell Atlantic’s performance results for resale orders, such as the trouble report rate, missed repair appointments and repeat trouble reports, were comparable to the performance results for Bell Atlantic’s retail orders.  See id. ¶ 275.  In addition, KPMG verified Bell Atlantic’s ability to provide resold lines in volumes that far exceed the levels it is providing today.  See id. ¶ 267; KPMG Report POP6 IV138-49 & App. C.

Of course, as is the case with unbundled network elements, this does not mean (nor should it) that the reported intervals for completing CLEC and Bell Atlantic orders are the same.  On the contrary, because CLECs frequently request delivery on dates that are later than the intervals that are available to them, the reported intervals necessarily will differ.  See Lacouture/Troy Decl. ¶ 278.  But the fact that Bell Atlantic is meeting its installation dates shows that Bell Atlantic is giving CLECs what they ask for.  See id. ¶ 279.  Moreover, as with unbundled elements, Dr. Gertner’s statistical analysis of June, July, and August orders confirms that Bell Atlantic is providing resale services within the intervals that CLECs request; that CLECs do request longer intervals than those that are available to them; and that when CLECs request the normal provisioning interval, they get it.  See id.; Gertner/Bamberger Decl. ¶ 14.

Finally, unlike prior applications, there is no issue here with respect to customer-specific arrangements (“CSAs”).  See Lacouture/Troy Decl. ¶¶ 268-270.  Resellers may resell any of Bell Atlantic’s CSAs to any customer that meets the terms and conditions of that particular arrangement, and they may even aggregate traffic from multiple customers to satisfy any volume requirements.  See id. ¶ 269.  Of course, if a customer elects to terminate its service with Bell Atlantic, whether to switch to a reseller or for some other reason, it may be subject to reasonable and non-discriminatory termination liabilities to the extent they were part of the original terms of the CSA agreed to by the customer.  See id. ¶ 270.  For example, if a customer terminates a five-year CSA for Centrex after two years, the termination liability will be the difference between what the customer would have paid under a two-year CSA and what the customer actually paid under the five-year CSA.  See id.  The Commission previously has recognized that these types of reasonable termination liabilities are both permissible and pro-competitive.  See South Carolina Order ¶ 222;
 Expanded Interconnection with Local Telephone Company Facilities, Second Memorandum Opinion and Order on Reconsideration, 8 FCC Rcd 7341, ¶ 40 (1993) (concluding that similar termination liability provisions “reasonably balance the interest of both the LECs and their customers.”).

L. Operations Support Systems.

Bell Atlantic provides CLECs with access to the various items on the checklist through industry leading Operations Support Systems that are in place, fully operational, and already handling massive commercial volumes.  A couple examples highlight the magnitude of these real-world volumes:  Bell Atlantic’s ordering systems already handle more than 5,000 transactions per day, and its pre-ordering systems processed more than one million transactions in the first seven months of 1999 alone.  See Miller/Jordan Decl. ¶¶ 29, 45.  These systems allow MCI to boast that they provide “customer satisfaction through proven OSS functionality,” and the systems have been further “proven” through what even AT&T describes as the “objective, stringent and meaningful third-party testing” performed by KPMG. 
1. Pre‑Ordering.

Bell Atlantic currently provides two electronic pre‑ordering interfaces in New York.
  The first is an application-to-application interface based on Electronic Data Interchange, Issue 9 (“EDI-9”).  See id. ¶¶ 20-22.  The second is a web-based Graphical User Interface (“Web-GUI”) that can be used with a personal computer.  See id. ¶¶ 20, 23.  At present, three CLECs are using the EDI-9 interface, and approximately 100 carriers are using the Web-GUI for pre‑ordering.  See id. ¶¶ 22, 23.  

Bell Atlantic’s pre-ordering interfaces already handle large commercial volumes.  For example, during the first seven months of 1999, Bell Atlantic processed more than 1.3 million pre-ordering transactions through these existing interfaces.  See id. ¶ 29.  The interfaces also have shown that they can handle increasing monthly volumes:  In the month of July alone, Bell Atlantic processed more than 200,000 transactions.  See id.
This real world experience is backed up by KPMG, which concluded that Bell Atlantic is capable of handling year-end volumes with acceptable response times.  See KPMG Report POP5 IV107-108 (Test Cross Reference P5-3).  KPMG originally planned to test Bell Atlantic’s EDI-9 interface and pre-ordering systems at both “normal” daily volumes (equal to projected year-end volumes)  and “peak” daily volumes (equal to 1.5 times year-end volumes).  See Miller/Jordan Decl. ¶ 30.  KPMG ultimately determined, however, that even the “normal volume” days were “more representative of a peak day,” after it factored in the actual production transactions that were processed at the same time.  See id.
Even at these higher volumes, the response times reported by KPMG were well within the acceptable range.  For example, the response time to retrieve Customer Service Records (CSRs), which account for the vast majority (over 80 percent) of pre‑ordering transactions, as well as the response time to obtain a due date, was under three seconds.  See Miller/Jordan Decl. ¶¶ 29, 32.  The response time for more than 85 percent of pre‑ordering transactions was less than 10 seconds.  See id. ¶ 32.  Though the response times are slightly longer than Bell Atlantic’s retail average — which ranges from less than one-half second to more than two seconds — the difference is not competitively significant.  See id. ¶ 33.  This is especially true given that competing carriers frequently choose not to access CSRs while they are on the phone with a customer.  Instead, they sell their services through telemarketers or other sales representatives, and use the pre-order systems to verify customer information after completing the call.  See id.  

Moreover, Bell Atlantic already has taken steps to enhance still further its ability to process pre-order transactions.  See id. ¶ 32.  As a result of these enhancements, the pre-order response times continue to improve over what was experienced even by KPMG.  See id.
The pre-ordering systems also are scalable to handle future increases in demand.  Indeed, Bell Atlantic satisfied all of the criteria in the scalability review performed by KPMG, scoring 49 out of 49.  See id. ¶ 31.  As a result, KPMG found that Bell Atlantic’s pre-ordering systems have the ability to accommodate significant increases in transaction volumes and users.  See id.; KMPG Report POP13 IV300, IV307-314 (Test Cross References P13-1 through P13-49).

Finally, Bell Atlantic’s EDI-9 pre-ordering interface — as well as the corresponding ordering interface described below — allows CLECs to integrate pre-ordering and ordering functions in their own systems.  See Miller/Jordan Decl. ¶ 22.  This fact was confirmed by KPMG, which testified that the integration of pre-ordering functions “could be done in an electronic way.”  Minutes of June 10, 1999 Technical Conference at 2679 (App. C, Tab 767).  Indeed, at least one CLEC already has developed its own integrated pre-ordering and ordering system.  See Miller/Jordan Decl. ¶ 22.

2. Ordering.

Bell Atlantic also provides two main electronic ordering interfaces in New York, both of which can be used for unbundled elements as well as resale.  See id. ¶ 35.  The first is an application-to-application interface based on EDI, Issue 8 (“EDI‑8”).  See id. ¶ 36.  As noted above, this interface allows competing carriers to integrate ordering and pre‑ordering functions in their own systems, and at least one already has done so.  See id.  The second interface is the same Web-GUI that is available for pre-ordering and can be used with a personal computer.  See id.  At present, six competing carriers are using the EDI-8 ordering interface, and more than 100 carriers are using the Web-GUI.  See id. ¶ 35.  

Bell Atlantic’s ordering interfaces are already handling large commercial volumes.  On average, these interfaces now process more than 5,000 orders per day.  See id. ¶ 45.  These transactions include everything from orders to add new lines, to orders to add or change features on a line, to orders to drop lines or features on a line.  During the first seven months of 1999 alone, Bell Atlantic successfully processed (through its interfaces) orders for more than 60,000 resale lines, more than 125,000 platform lines, and more than 17,000 stand-alone loops.  See id.  ¶ 44.

Bell Atlantic’s ordering interfaces also provide a full range of functionality.  For example, all orders that competing carriers submit electronically through Bell Atlantic’s ordering interfaces are automatically checked for errors at various stages in the ordering process.  See id. ¶¶ 40-41.  Bell Atlantic electronically provides competing carriers with a Local Service Request Confirmation (“LSRC”) — sometimes referred to as a Firm Order Confirmation (“FOC”) — to inform them that their orders have been received by Bell Atlantic and to confirm the due date for service installation.  See id. ¶ 47.  Bell Atlantic also sends “rejection notices” to competing carriers electronically whenever orders are rejected.  See id.  Finally, Bell Atlantic electronically sends “completion notices” to advise competing carriers that the services they ordered have been installed.  See id. ¶¶ 50-51.

Bell Atlantic performs these various ordering functions on a timely basis.  In the first seven months of 1999, Bell Atlantic bettered the intervals set by the New York PSC for returning confirmation notices (LSRCs), rejection notices, and completion notices.  See id. ¶ 49; see also Case 97‑C‑0139, PSC, Order Adopting Inter‑Carrier Service Quality Guidelines, Feb. 16, 1999 (App. E, Tab 61).  In fact, on average, order confirmations and rejection notices for both mechanized orders and those that require some manual intervention were returned in substantially less time than the interval established by the PSC.  See Miller/Jordan Decl. ¶ 49.  Likewise, Bell Atlantic returned more than 99 percent of completion notices within the standard set by the PSC.  See id. ¶ 50. 

Bell Atlantic’s strong real-world performance also is backed up by KPMG.  For example, KPMG found that 97 percent of all confirmation notices are returned on time during its normal and peak volume tests, and that 98 percent of error messages were returned on time.  See id. ¶ 54; KPMG Report POP5 IV112-114 (Test Cross References P5-9, P5-10, P5-12, P5-13).  In addition, KPMG found that 99 percent of completion notices were returned on time.  See id. POP5 IV115 (Test Cross Reference P5-15); Miller/Jordan Decl. ¶ 54.  

The time to return order confirmations and reject notices for certain types of unbundled element orders has been slightly below the New York PSC’s 95 percent on time standard in recent months.  See Miller/Jordan Decl. ¶¶ 45, 49.  Nonetheless, even as to this subset of orders, Bell Atlantic’s overall performance has been strong.  During June and July, Bell Atlantic has returned confirmations and rejection notices for these orders on time more than 88 percent of the time.  See id. ¶ 49.  During August, the number improved further to nearly 94 percent.  See id. ¶¶ 45, 49; Dowell/Canny Decl. ¶ 169.  And the timeliness of these notices has not affected the ability of CLECs to get what they ordered.  As explained above, Bell Atlantic has continued to deliver unbundled elements on time, when CLECs request them.

Finally, Bell Atlantic has lived up to the commitment it made to the PSC to make its systems accept on a “flow-through” basis a large variety of order types, as long as they are properly submitted by the CLECs.  As a result of its efforts, an overwhelming majority of the orders that would flow through on the retail side also are now capable of flowing through when submitted by a CLEC.  For example, based on KPMG’s test scenarios, 89 percent of resale orders, more than 95 percent of platform orders, and 92 percent of other unbundled element orders are now designed to flow through if they also would flow through in retail.  See Miller/Jordan Decl. ¶ 58.

KPMG confirmed that Bell Atlantic lived up to its promise to enhance the flow-through capability of its systems.  KPMG tested each of the order types that Bell Atlantic promised to have flow through and found that a properly formatted order of that type did in fact flow through.  See id. ¶¶ 38, 61; KPMG Report POP7 IV160-161 (Test Cross-References P7-1 through P7-4).  The test was conducted in two stages.  First, KPMG performed a functional evaluation to confirm that Bell Atlantic had implemented a flow-through capability for a wide variety of orders.  See Miller/Jordan Decl. ¶ 61.  It concluded that more than 99 percent of resale and platform orders, and more than 85 percent of loop orders, were in fact capable of flowing through.  See id.  Second, KPMG ran a test to see how many of the orders that were designed to flow through actually did so at stress volume levels.  See id. ¶ 62.  For each category, more than 99 percent flowed through.  See id.; KPMG Report POP7 IV160-161 (Test Cross References P7-1 through P7-3). 

As is true with Bell Atlantic’s own orders, some CLEC orders still fall out of the mechanized process for manual handling.  See Miller/Jordan Decl. ¶ 59.  In some cases, this is because certain types of orders (especially complex ones) have not yet been mechanized.  See id. ¶ 39.  In other cases, the orders will fall out by design.  See id. ¶¶ 41, 59.  For example, if a CLEC submits supplements for an order that is still pending (as they frequently do), the order will fall out so that a person can determine whether the order and the supplement conflict and, if so, which order was really intended.  See id. ¶ 59.  In still other cases, the orders will fall out because they were filled out and submitted incorrectly by a CLEC.  See id. ¶¶ 41, 59.

In any event, regardless of the reason, the “fall out” to manual processing has not affected Bell Atlantic’s provisioning success; Bell Atlantic consistently fills orders in the time competing carriers request.  See id. ¶¶ 55-56.  According to KPMG, Bell Atlantic “successfully” processes manual orders.  See KPMG Report POP2 IV40 (Test Cross Reference P2-17).  In addition, Bell Atlantic has in place an adequate work force to handle current demand, and will continue to ramp up its work forces to the extent necessary to meet future demand.  See Miller/Jordan Decl. ¶ 43.  In fact, KMPG found that Bell Atlantic’s “ability to scale its gateways, systems and resources” met 100 percent of the test criteria that KPMG had set out.  See KPMG Report POP13 IV314; Miller/Jordan Decl. ¶ 43.

3. Provisioning.

There are no separate provisioning interfaces because provisioning is internal to Bell Atlantic once the order has been submitted.  See Miller/Jordan Decl. ¶ 63.  Indeed, for most orders from CLECs (including all orders for resale, unbundled element platforms, and new loops), the provisioning systems and processes are the same as those Bell Atlantic uses for its own retail orders.  See id. ¶ 65.  For example, once orders have been entered into the Service Order Processor, they are distributed (and distributed in the same manner) to all the same work groups and systems within Bell Atlantic to complete the provisioning process as Bell Atlantic’s retail orders.  See id. ¶¶ 65-66.

While there is no separate interface, Bell Atlantic nonetheless does provide CLECs with the ability to check the status of an order during the provisioning process through either of the pre-ordering interfaces.  See id. ¶¶ 18, 66.  In addition, Bell Atlantic electronically posts jeopardy notices twice daily to allow CLECs to determine whether there is a problem on a given order.  See id. ¶ 67.

Finally, Bell Atlantic not only delivers service on time (as discussed above) but does so with fewer technical and other problems than Bell Atlantic experiences when it provisions its own services.  See id. ¶ 52.  From April through August 1999, competing carriers’ lines generated “trouble reports” (i.e., a notice that the customer is experiencing some form of trouble on the line) within 30 days of installation on 2.1 percent of resold lines, on 3.9 percent of unbundled loop orders, and on 1.1 percent of unbundled element lines.  See id.  Bell Atlantic’s customers reported trouble on 5 percent of lines.  See id.
Maintenance and Repair.

Bell Atlantic also provides two interfaces to obtain access to its maintenance and repair  OSS for both resale services and unbundled network elements.  See id. ¶ 68.  The first of these is the same Web-GUI that is used for pre-ordering and ordering.  See id.  The second is an application-to-application interface known as the Electronic Interface Format (“EIF”).  See id.
 

Competing carriers are using these interfaces in commercially significant volumes; Bell Atlantic currently processes more than 40,000 maintenance transactions per month from CLECs.  See id. ¶ 74.  In addition, the KPMG test demonstrated that Bell Atlantic can handle significantly greater volumes — approximately 500 transactions per hour, or 4,000 transactions in an eight-hour day.  See id.  And Bell Atlantic’s maintenance and repair interfaces and related systems satisfied all 234 criteria evaluated by KPMG.  See id. ¶ 76; KPMG Report Executive Summary II-10.

Moreover, the maintenance and repair interfaces provide competing carriers with access to all the same functions and capabilities that are available to Bell Atlantic’s retail sales representatives.  See id. ¶ 68.
  In fact, a CLEC using the Web-GUI actually benefits from more automated functionality than is available to Bell Atlantic’s own retail representatives.  See 

id. ¶ 72.
  Likewise, CLECs perform trouble reporting functions using the Web-GUI in substantially the same time as Bell Atlantic, and they experience the same or lower rate of problems.  See id.  ¶¶ 74, 76.  When CLECs’ customers do experience a problem, Bell Atlantic repairs the problem in roughly the same time it takes to repair problems experienced by its own customers.  See id. ¶ 76.  In fact, virtually all relevant performance data — “Trouble Report Rates,” “Mean Time to Repair,” “Percent Out of Service More Than 24 Hours,” and “Percent Repeat Reports within 30 days” — show performance for competing carriers that is better than that for Bell Atlantic’s own retail customers.  See id.; Dowell/Canny Decl. Att. D.

4. Billing.

Bell Atlantic uses the same systems to generate billing information for competing carriers that it uses for its own retail operations.  See id. ¶ 80.  The billing information provided includes both overall usage data and exchange-access usage data.  See id.  At the competing carrier’s option, Bell Atlantic will deliver billing information electronically via the Connect Direct (formerly called the “Network Data Mover” — an electronic interface) or on tape.  See id. ¶ 82.

Bell Atlantic currently produces more than 20,000 monthly bills on the Customer Record Information System (used for billing resale services and unbundled loops) and more than 1,000 monthly bills on the Carrier Access Billing System (used for billing other unbundled elements).  See id. ¶ 84.  It also produces more than 60 million call records per month on average.  See id.  Moreover, Bell Atlantic delivers these bills and usage data on time.  In the first seven months of 1999, Bell Atlantic provided more than 98 percent of customer-usage data to competing carriers within four business days, and more than 99.5 percent of wholesale bills within ten business days — both well above the standard established by the PSC.  See id. ¶ 85.  Finally, Bell Atlantic satisfied all 287 billing criteria tested by KPMG.  See id. ¶ 86; KPMG Report Executive Summary II-10.

5. Technical Support and Change Management.

Bell Atlantic provides CLECs with extensive documentation and technical support to help them use Bell Atlantic’s existing OSS interfaces effectively.  See Miller/Jordan Decl. ¶¶ 87-93.  In addition, a comprehensive Change Management Process is in place to ensure that future releases do not adversely affect competitors.  See id. ¶¶ 94-102.
First, with respect to existing interfaces, Bell Atlantic provides extensive documentation, training, and assistance to CLECs.  See id. ¶ 87.  As part of the third-party test in New York, Hewlett Packard Consulting — a non-telecommunications provider — was able to use the documentation provided by Bell Atlantic to construct the interface used during the test to submit transactions to Bell Atlantic.  See id. ¶ 90.  In addition, Hewlett Packard Consulting made a number of suggestions for improving the documentation to make it more useful to CLECs.  See id.  Bell Atlantic incorporated these suggestions into the documentation available to CLECs.  See id.  In fact, Hewlett Packard Consulting specifically noted Bell Atlantic’s “tremendous strides in improving their documentation and the document process.”  HPC Final Report, § 1.4 at 3 (Apr. 20, 1999) (App. C, Tab 654).

Second, as part of a collaborative process conducted under the New York PSC’s auspices, Bell Atlantic (together with several competing carriers) has developed a detailed process for managing changes to Bell Atlantic’s systems and interfaces that affect competing carriers.  See Miller/Jordan Decl. ¶ 94.  When Bell Atlantic implements a new software release to update its systems and add new functionality, Bell Atlantic first drafts detailed specifications describing the changes involved.  See id. ¶ 98.  These draft specifications are sent to competing carriers, which then have the opportunity to comment on them.  See id.  Once the specifications are finalized and implemented, CLECs also have an opportunity to test the changes and identify any problems so that they can be resolved before the new software is made available for production transactions.  See id. ¶ 99. 
Third, in order to allow CLECs to test the interaction of their systems and interfaces with Bell Atlantic’s, Bell Atlantic offers comprehensive test procedures and first-in-the-nation test environments that are separate from the live production process.  See id. ¶¶ 103-109.  These test environments and procedures will serve both to allow new entrants to test their systems with Bell Atlantic and to allow current competitors to test new versions of software before they are placed in production.  See id. ¶ 103.  Moreover, these test environments and procedures already have been proven to work, including with the recent August release of software changes.  See id. ¶ 109.

BELL ATLANTIC IS FULLY IN COMPLIANCE WITH THE REQUIREMENTS OF SECTION 272.

As required by the Act, all services that are subject to the requirements of section 272 will be provided through one or more separate affiliates that comply fully with the requirements of that section and the Commission’s rules (collectively, the “272 Affiliates”).
  In fact, the “policies, procedures, training and controls to ensure compliance with section 272’s requirements” already in place are far more comprehensive than those of BellSouth that the Commission previously applauded.  Second Louisiana Order ¶ 322.  And specific measures to address BellSouth’s few deficiencies have been implemented.

M. Bell Atlantic’s Separate Affiliates Comply Fully With the Structural and Transactional Requirements of Section 272(b).

Bell Atlantic’s 272 Affiliates will be operated as independent carriers and will conduct business with Bell Atlantic (and all of its other local Bell operating company affiliates) on an arm’s-length basis.  Accordingly, the 272 Affiliates comply with the five requirements of section 272(b):

First, the 272 Affiliates do not own any domestic transmission or switching facilities — or the land and buildings where they are located — jointly with Bell Atlantic.  See Browning Decl. ¶ 8b; Verge Decl. ¶ 10; Breen Decl. ¶ 13.
  Likewise, the 272 Affiliates have not and will not engage in any operation, installation, or maintenance services with respect to facilities owned by Bell Atlantic.  See Verge Decl. ¶ 13; Browning Decl. ¶ 8c.  Finally, the 272 Affiliates will operate, install, and maintain their own network, either directly or by contracting with third parties that are not affiliated with Bell Atlantic.  See Verge Decl. ¶ 10.  

Second, the 272 Affiliates maintain separate books, records, and accounts in accordance with Generally Accepted Accounting Principles (GAAP).  See 47 U.S.C. § 272(b)(2); Breen Decl. ¶ 6; Browning Decl. ¶ 9; Verge Decl. ¶ 6.
 

Third, the 272 Affiliates have separate officers, directors, and employees.  None of these officers, directors, or employees is shared with Bell Atlantic.  See Breen Decl. ¶ 5; Browning Decl. ¶ 10; Verge Decl. ¶ 5.

Fourth, the 272 Affiliates will not obtain credit under any arrangement that would permit a creditor to have recourse to the assets of Bell Atlantic.  For funding, the 272 Affiliates rely on loans from Bell Atlantic Financial Services Inc., a wholly owned subsidiary of Bell Atlantic Corporation.  See Breen Decl. ¶¶ 7-8; Browning Decl. ¶ 11; Verge Decl. ¶ 7.  Bell Atlantic has not co-signed or otherwise provided recourse for these loans.  See Breen Decl. ¶ 7; Browning Decl. ¶ 11; Verge Decl. ¶ 7.  

Finally, the 272 Affiliates will conduct all transactions with Bell Atlantic on an arm’s- length basis, in accordance with this Commission’s accounting rules, and will reduce all transactions to writing and make them available for public inspection.  See Browning Decl. ¶ 12; Verge Decl. ¶ 14; Breen Decl. ¶ 14.  In fact, procedures already are in place to ensure that all transactions comply with the Commission’s affiliate-transaction rules; that they are reduced to 

writing, certified by an officer, and made available for public inspection at Bell Atlantic’s headquarters; and that they are recorded at rates that comply with the Commission’s rules.  See Browning Decl. ¶ 12.  In addition, a detailed description of the transaction will be made available on the relevant 272 Affiliate’s web site within ten days of the transaction and will remain there for at least one year after the transaction has concluded.  See id.; Verge Decl. ¶ 18; Breen Decl. ¶ 16.  And, in contrast to the circumstances presented by BellSouth’s application, all transactions since the passage of the 1996 Act already have been publicly posted.  See Browning Decl. ¶ 29 & Att. L.
N. Bell Atlantic Will Comply with the Non-Discrimination Safeguards of Section 272(c). 

As required by section 272(c)(1), Bell Atlantic will provide unaffiliated entities with non-discriminatory access to any goods, services, facilities, and information that it provides to its 272 Affiliates and will not discriminate in the establishment of standards.  See id. ¶ 16. 

As an initial matter, Bell Atlantic does not and will not discriminate in the provision of information, including, but not limited to, information relating to local-exchange, exchange-access, and network-related matters.  See id. ¶ 16f-p.  Specifically, Bell Atlantic does not and will not discriminate in the dissemination of technical information or interconnection standards related to access services.  See id. ¶ 16f.  And Bell Atlantic will continue to provide appropriate public notice regarding any network change that will affect another telecommunications carrier’s performance or ability to provide service (or the manner in which CPE is attached to the network).  See id. ¶ 16m.  


In addition, Bell Atlantic will not discriminate in favor of its affiliates with respect to the procurement of goods, services, facilities, and information.  On the contrary, Bell Atlantic already follows a policy under which it procures all goods, services, facilities, and information on an arm’s-length, non-discriminatory basis, and it selects suppliers based on total cost, quality, and service.  See id. ¶¶ 16b-d, 16q, 28.  

Finally, Bell Atlantic has adopted internal procedures to ensure that officers and employees of Bell Atlantic implement and enforce these policies, and it will account for all transactions with its 272 Affiliates in accordance with the Commission’s cost-allocation and affiliate-transaction rules.  See id. ¶¶ 22, 32. 
O. Bell Atlantic Will Comply with the Audit Requirements of Section 272(d).

Bell Atlantic will obtain and pay for an independent auditor to conduct a joint Federal/State audit every two years in accordance with section 272(d) and the Commission’s rules.  See id. ¶ 27.  In particular, Bell Atlantic will require the independent auditor to provide the joint audit team with access to working papers and materials relating to this audit.  See id.  And Bell Atlantic and its 272 Affiliates will provide the independent auditor and the joint audit team with access to financial records and other supporting material necessary to verify compliance with section 272 and the regulations issued thereunder.  See id.
P. Bell Atlantic Will Fulfill All Requests in Accordance with Section 272(e).

As required by section 272(e), Bell Atlantic will not discriminate in favor of its 272 Affiliates with respect to requests for exchange and exchange-access services. 

First, Bell Atlantic’s response time for requests for telephone exchange service and exchange access from unaffiliated entities will be no longer than its response times with respect to itself or its affiliates.  See Browning Decl. ¶ 17d; see also 47 U.S.C. § 272(e)(1); Non-Accounting Safeguards Order ¶ 240.  Bell Atlantic’s tariffs already contain schedules that specify the expected response time for fulfilling switched and special access service requests, and Bell Atlantic will provide unaffiliated entities with information regarding the service intervals in which Bell Atlantic provides service to its affiliates.  See Browning Decl. ¶ 17e.

Second, Bell Atlantic will provide facilities, services, and information “concerning its provision of exchange access” on a non-discriminatory basis.  See 47 U.S.C. § 272(e)(2); Browning Decl. ¶ 17a.  For example, Bell Atlantic’s access tariffs already incorporate or reference the technical standards that Bell Atlantic uses, and Bell Atlantic provides network information and public notice in accordance with the Commission’s network disclosure rules.  See also supra, pp. 51-52 (describing measures that are in place to comply with the overlapping requirements of section 271(c)(1)).

Third, Bell Atlantic will provide local exchange and exchange-access services to its 272 Affiliates at rates, terms, and conditions that comply with the FCC’s rules.  See 47 U.S.C. § 272(e)(3); Browning Decl. ¶ 19.  In particular, Bell Atlantic will not charge its 272 Affiliates or impute to itself an amount for local exchange and exchange access services or unbundled elements that is less than the amount charged to any unaffiliated carrier for such services.  See  Browning Decl. ¶ 19.

Finally, to the extent that Bell Atlantic provides interLATA or intraLATA facilities or services to its 272 Affiliates, they will be provided “at the same rates and on the same terms and conditions” (47 U.S.C. § 272(e)(4)) as are made available to all carriers.  See Browning Decl. ¶ 20.

Q. Bell Atlantic and Its Affiliates Will Comply with the Joint Marketing Provisions of Section 272(g).

Bell Atlantic’s 272 Affiliates will not market or sell local exchange service provided by Bell Atlantic except to the extent that Bell Atlantic permits non-affiliated long distance carriers to do the same.  See 47 U.S.C. § 272(g)(1); Browning Decl. ¶ 21; Breen Decl. ¶ 15.  Of course, neither Bell Atlantic nor its 272 Affiliates will market or sell interLATA service originating in an in-region State unless and until Bell Atlantic has received authorization to provide such service in that State.  See 47 U.S.C. § 272(g)(2); Browning Decl. ¶ 21; Breen. Decl. ¶ 15.

R. Bell Atlantic’s Compliance Plan Will Ensure Satisfaction of Its Obligations Under Section 272.

To ensure that the requirements set forth in section 272 and the Commission’s regulations are strictly observed, Bell Atlantic and its 272 affiliates have established internal control mechanisms to prevent, as well as to detect and discontinue, any inappropriate practices.  See Browning Decl. ¶¶ 30-34; Breen Decl. ¶¶ 18-24; Verge Decl. ¶¶ 20‑26.  For example, the process starts with the extensive training provided to all relevant employees to ensure that they fully understand their obligations under section 272.  See Browning Decl. ¶ 33b; Breen Decl. ¶ 24; Verge Decl. ¶ 26.  In addition, a corporate-wide Affiliate Interest Compliance Office initiates reviews of affiliate transactions and, where necessary, manages and directs the development of policies, practices, methods, and procedures to help ensure compliance.  See Browning Decl. ¶ 32b.  Likewise, a corporate-wide Ethics and Corporate Compliance Program is in place, as is an Office of Ethics and Corporate Compliance charged with implementing this program.  See id. ¶ 32f-j.  To help ensure that problems do not go unreported, a toll-free “Compliance Hotline” enables employees anonymously to report suspected violations of any law or regulation, including violations of section 272 and related regulations.  See id. ¶ 32h.  Failure to comply with corporate compliance requirements, including section 272 compliance, is subject to disciplinary action, up to and including dismissal.  See id. ¶¶ 33d, 34c-e.

III. APPROVING BELL ATLANTIC’S APPLICATION IS IN THE PUBLIC INTEREST.

The evidence is overwhelming that Bell Atlantic’s entry into long distance in New York is in the public interest.  First, as the above discussion abundantly shows, the local market in New York unquestionably is open, and local competition (particularly facilities-based local competition) is thriving.  Granting Bell Atlantic’s application will prompt further local competition.  Indeed, the long distance carriers already have started to ramp up their own mass-marketing efforts in anticipation of Bell Atlantic’s entry.

Second, mechanisms are in place to ensure that the local market will remain open.  The New York PSC, long recognized as one of the most pro-competitive state regulatory commissions, has supervised more than a year of third-party testing of Bell Atlantic’s wholesale procedures.  It has set TELRIC rates for unbundled network elements.  It has overseen the development of extensive performance-monitoring standards and reporting requirements.  And it has guided the development of a comprehensive performance assurance plan that requires Bell Atlantic to put at risk no less than $269 million of refunds each year.  With these mechanisms in place, “backsliding” will not occur.

Finally, Bell Atlantic’s entry will greatly enhance long distance competition.  Although long distance carriers have trumpeted superficially attractive pricing plans, the vast majority of residential users (especially low-volume users) are being left behind.  Bell Atlantic’s entry will introduce a strong new competitor that is ready, willing, and able to serve all long distance users.  Bell Atlantic’s entry may increase consumer welfare by as much as $1.1 billion per year.  And there is no downside here: years of experience with Bell company entry into other adjacent markets has put the lie to shopworn claims of access discrimination and cross-subsidization.

A. Local Competition in New York Is Thriving.

This Commission has stated in prior applications that it will look to the state of local competition as one factor in determining whether allowing entry into long distance is in the public interest.  See Michigan Order ¶¶ 386-391.
  This application meets the public-interest standard by that or any other measure.  Local markets in New York are unquestionably and irreversibly open. 

First, competitors are entering the local market in New York using all three entry paths provided under the Act, and facilities-based competition is particularly well-established.  See Taylor Decl. Att. A ¶¶ 1, 27; supra, pp. 4-5.  This is precisely the set of circumstances contemplated by the Department of Justice when it advised: “If actual, broad-based entry through each of the entry paths contemplated by Congress is occurring in a state, this will provide invaluable evidence supporting a strong presumption that the BOC’s markets have been opened.”  DOJ Oklahoma Evaluation at 43.

Second, the fact that this entry is so heavily facilities-based provides perhaps the best possible indicator of the openness of the local market.  Investment in telecommunications facilities (e.g., fiber-optic cable) is mostly sunk: it can be recouped only by providing local service.  Competitors’ willingness to sink enormous sums of precious investment dollars to construct facilities is an unmistakable expression of confidence in their ability to compete in the future.  As the Justice Department has observed, the fact that competitors have “commit[ted] significant irreversible investments to the market (sunk costs) signals their perception that the requisite cooperation from incumbents has been secured or that any future difficulties are manageable.”  Schwartz Aff. ¶ 174 (emphasis added).  Even in the unlikely event that competitors making the initial investments withdraw from the market, once facilities are in the ground, they remain available for use by other competitors.  See Taylor Decl. ¶ 45.

The presence of competing facilities not only disciplines Bell Atlantic’s behavior in the retail business, but also creates an enormous incentive to provide superior wholesale service.  Bell Atlantic, too, operates a large, sunk-cost network.  To recoup its investment, Bell Atlantic must generate revenue from traffic flowing over that network.  If Bell Atlantic provides poor wholesale service to CLECs, they will move traffic that otherwise would have traveled over Bell Atlantic’s network — either through resale or unbundled network elements — onto competing facilities.  See Schwartz Aff. ¶ 77.  This is precisely what the Justice Department’s economic expert meant when he explained that “facilities-based entry options . . . can discipline an incumbent’s behavior in more segments, not only on the retailing side but also in certain network functions.”  Id. ¶ 177 (emphasis added).

In New York, competitors have made sunk investments on a massive scale.  According to a recent survey, there were 49 competitors in New York with facilities of some kind as of year-end 1998, more than in any other State.  See Taylor Decl. Att. A ¶ 6 & n.15.  Even by conservative estimates, local competitors in New York have deployed nearly 6,000 route-miles of fiber and have deployed at least 47 local voice switches.  See id. Att. A ¶ 9.  By an equally conservative estimate, competitors have invested more than $1 billion dollars in their own facilities.  See id.
The unusual extent of facilities-based investment is highlighted by the scale on which competitors interconnect their facilities with Bell Atlantic’s.  As of July 1999, 46 competitors had established 776 collocation arrangements in central offices, and they now have access to 85 percent of Bell Atlantic’s access lines.  See id. Att. A. ¶ 21, Table 2.  As of that same date, Bell Atlantic was providing 349,000 interconnection trunks to CLECs who used these trunks to exchange an average of about 2.5 billion minutes per month with Bell Atlantic.  See id. Att. A ¶¶ 23, 29.

Third, the fact that competition in New York comes in all shapes and sizes provides still further indication of the openness of the local market.  New York has attracted competition from both the biggest CLECs in the country (e.g., AT&T and MCI WorldCom) and from many smaller ones (e.g., Metropolitan Telecommunications and Marathon Metro).  See id. Att. A ¶ 1(i).  Cable operators (e.g., Time Warner, Cablevision, and Adelphia) are also providing local service, as are fixed wireless providers (e.g., Teligent, WinStar, NEXTLINK) and a wide variety of “pure” resellers.  See id. Att. A ¶¶ 5, 14-16, 42-43, 60-62.

Competing carriers are serving both residential and business customers.  See id. Att. A ¶ 1(ii).  As of July 1999, New York CLECs already were serving almost a quarter of a million residential customers in the State.  See id. Att. A, Table 3.  

Entry is not limited to the New York City metropolitan area: competition in upstate New York is also robust.  Twelve competing carriers have installed at least 15 switches and have deployed nearly 1,000 route-miles of fiber in upstate New York.  See id. Att. A ¶ 17.  At least three competing carriers have deployed both fiber and switches in Albany, Buffalo, and Syracuse.  See id. Att. A. ¶¶ 18-20.  As of July 1999, competing carriers were serving customers using some or all of their own facilities in each of the area codes in upstate New York.  See id. Att. A, Table 4.  They also were providing services through resale in each of those area codes.  See id.
And competition is not limited to traditional wireline local exchange carriers.  Additional competition in New York local markets comes from wireless and data providers.  See id. Att. A ¶¶ 57-59.  This Commission has authorized six PCS providers to offer service in every metropolitan area.  See id. Att. A ¶ 57.  AT&T, Sprint PCS, and Omnipoint have already built and activated PCS networks in the New York City metropolitan area and hold licenses to serve the entire State.  See id.  Although the Commission does not yet recognize wireless as a full economic substitute for wireline service, falling prices and improving quality are rapidly narrowing the gap.  See id. Att. A ¶ 59.

Bell Atlantic also experiences significant and rapidly growing competition from carriers providing high-speed Internet access.  Numerous competitors in New York provide this service in competition with Bell Atlantic:  for example, Adelphia offers cable-modem service across Western New York, including the Buffalo area, see id. Att. A ¶ 64; Time Warner offers such service in Binghamton, Troy, Albany, Elmira, Corning, and Saratoga, see id. Att. A ¶ 63; and Covad, NorthPoint, Rhythms NetConnections, and Concentric have all deployed competitive DSL services throughout New York, see id. Att. A ¶ 66.

Fourth, granting long distance relief will prompt still further local competition.  It is now commonly accepted that consumers demand one-stop shopping: they want a package containing at least local and long distance services.  See, e.g., MacAvoy Decl. ¶ 14; Taylor Decl. ¶¶ 35-36.  Once Bell Atlantic receives long distance approval, it will be able to provide that.  See MacAvoy Decl. ¶¶ 10, 12; Taylor Decl. ¶ 38.  To retain their customers, the long distance incumbents will have no choice but to do the same thing: they will have to enter local markets.  See Taylor Decl. ¶ 39.  And they will have to pursue not just the high-volume business customers (on which they have focused their efforts until recently) but also residential customers.  See id.
This process has already started in New York.  See id. ¶ 40.  Long distance incumbents have expressly recognized that it is only a matter of time before Bell Atlantic receives authorization and that they must therefore enter local markets as soon as possible.
  As an AT&T spokesperson candidly admitted in a press statement: “We want to enter the local phone market as soon as we can . . . .  We know that Bell Atlantic will eventually pass the tests, it’s just a matter of waiting for that to happen.”
  MCI WorldCom is already beyond the talking stage: it has signed up more than 160,000 mostly residential customers for local service since the beginning of this year.  See id. ¶ 40.  Once Bell Atlantic’s entry is an actual fact, this process can only be expected to accelerate.  See id.

B. Local Markets in New York Will Remain Open After Bell Atlantic Obtains Section 271 Approval.

There is no danger that, after Bell Atlantic gains section 271 approval, it will somehow close New York local markets and stifle competition.  As already explained, most competitive entry in New York has been facilities-based.  Consequently, Bell Atlantic simply lacks the ability to stifle competition; competitive networks will remain regardless of Bell Atlantic’s conduct.  See supra, p.57.  And to the extent competitive entry has taken the form of resale or unbundling, Bell Atlantic has a strong incentive to provide superior wholesale service; if it does not, it will lose business to competing network facilities and thereby lose revenue that will help recover its own sunk investment.  See id.
Quite apart from these inescapable market realities, there is simply no risk that Bell Atlantic could close the market or block further entry.  For one thing, Bell Atlantic’s compliance has been, and will continue to be, scrutinized by one of the most aggressively pro-competitive state commissions in the country ​​— the New York PSC.  For another thing, Bell Atlantic is subject to extensive performance-reporting requirements and to comprehensive performance-assurance mechanisms that put no less than $269 million annually at risk through self-executing remedies.

1. The Regulatory Framework in New York Strongly Favors Competition.

Both before and after passage of the 1996 Act, the New York PSC aggressively promoted local competition.  The process of opening New York’s local markets began as long ago as 1982, when the PSC ordered Bell Atlantic to remove from its tariffs virtually all restrictions on resale.  See Taylor Decl. Att. A ¶ 41.  The PSC first permitted competitors to begin using their own facilities to provide local service in 1985 and, in 1991, became the first state commission to permit competing carriers to provide switched local service.  See id. Att. A ¶ 6 n.16.  New York was the first State to mandate collocation and unbundling.  See id. Att. A ¶ 30.  As early as 1993, the PSC required Bell Atlantic to furnish CLECs with NXX codes and to pay reciprocal compensation.  See id. Att. A ¶ 25 & n.59.

In 1995, this Commission recognized that the New York PSC had “create[d] an environment that is open to competitive entry in exchange and access services in the New York City metropolitan area.”
  Congress used some of the PSC’s regulatory initiatives as a blueprint for the 1996 Act’s core competition-enhancing requirements.
  Wall Street analysts have widely hailed the PSC’s pioneering efforts in opening local markets.
  Indeed, even competing carriers (not usually shy to express discontent) have applauded the PSC for “leading the nation in developing new and creative regulatory policies that encourage competitive telecommunications service.”

Since enactment of the 1996 Act, the New York PSC has conducted exhaustive proceedings to evaluate Bell Atlantic’s compliance with the competitive checklist.
  In July 1996 (just months after passage of the 1996 Act), the PSC first began scrutinizing Bell Atlantic’s compliance with the competitive checklist.  See App. B, Tab 1.  In February 1997, it opened a docket specifically devoted to that purpose: Case 97-C-0271.  See App. C, Tab 5.  Since that time, it has intensively analyzed every aspect of Bell Atlantic’s checklist compliance down to the minutest detail, all with constant input from competing carriers — both through formal filings and hearings and through informal “collaborative” sessions.  The formal record in Case 97-C-0271, the entirety of which accompanies this application (see App. C), has seen almost 1,000 submissions totaling more than 50,000 pages from 55 parties.  There have been 19 days of technical conferences and hearings, at which testimony was heard from more than 100 witnesses, filling almost 4,500 pages of transcript.

By mid-1997, Bell Atlantic believed that it had satisfied the checklist.  But the New York PSC, along with the Department of Justice, thought more needed to be done.  To address their concerns, Bell Atlantic in April 1998 submitted its ground-breaking “Pre-Filing Statement,” in which it agreed to take a number of market-opening steps that went well beyond what was legally required.  See Pre-Filing Statement (App. C, Tab 403).  Four steps in particular deserve mention.  First, Bell Atlantic agreed to subject its wholesale processes to extensive third-party testing.  See id. at 33-34.  Second, Bell Atlantic agreed to furnish the full “UNE platform,” even though the Eighth Circuit had struck down the FCC rule requiring Bell Atlantic to do so.  See id. at 8-11.  Third, Bell Atlantic agreed to improve its OSS so as to increase the percentage of orders that can “flow through” automatically, without human intervention.  See id. at 28-32.  Finally, Bell Atlantic agreed to a comprehensive system of self-executing remedies to ensure its continued provision of high-quality service to competing carriers.  See id. at 34-42.

In return, both the New York PSC and the Department of Justice agreed that, once the steps set out in the Pre-Filing Statement were implemented, they would support Bell Atlantic’s section 271 application.
  Even CLECs agreed that this outcome would be appropriate.
  In the year and a half since Bell Atlantic submitted its Pre-Filing Statement, it has worked intensively with the New York PSC, the Department of Justice, KPMG (the third-party tester), and competing carriers to implement the Statement’s steps.  The PSC’s exhaustive review has ensured that Bell Atlantic has not cut corners on any of them.

The New York PSC’s market-opening efforts have hardly been limited to its section 271 docket: its proceedings to establish prices for interconnection, unbundled network elements, and resold services have been equally extensive.  The PSC conducted its proceedings in four separate parts: one proceeding to set wholesale discounts for resold service,
 and three “phases” addressing network-element-related issues: (1) rates for unbundled loops, switching, interoffice transport, and signaling;
 (2) rates for other network elements;
 and (3) remaining issues not already addressed (including collocation rates and further deaveraging of loop rates).
  These proceedings, which have resulted in a full suite of TELRIC rates,
 spanned more than three years, produced thousands of pages of transcript, and involved lengthy hearings that permitted competing carriers to make detailed submissions and present expert testimony.  See, e.g., PSC UNE Rate Order (App. G, Tab 9), at 5.

The outcome of those proceedings was fully consistent with this Commission’s pricing rules, including the TELRIC methodology.  Indeed, the New York PSC was never even put to the task of considering whether it should reject TELRIC: all parties before it (including Bell Atlantic) contemplated that rates for unbundled network elements would conform to that 

methodology.  As the PSC put it: “The case was litigated on a TELRIC basis; all parties contemplate its being decided on that basis; [and] TELRIC is certainly a reasonable approach to use.”
  Likewise, the PSC set wholesale discounts that fully comply with this Commission’s rules.  See PSC Wholesale Discount Order (App. G, Tab 7), at 35.  Hewing closely to the account-by-account avoided-cost analysis of this Commission’s Rule 609, the PSC set a discount of 19.1 percent for service that includes operator services and 21.7 percent for service that excludes operator services.  See id. at 79.  As required by the PSC, Bell Atlantic has since filed tariff amendments reflecting the PSC’s pricing determinations.  See App. H, Tab 2.

2. Bell Atlantic Is Subject to Comprehensive Performance Reporting and Assurance Mechanisms.  

Bell Atlantic is subject to extensive reporting requirements that allow the New York PSC and competitors alike to monitor closely Bell Atlantic’s performance, thereby enabling them to identify potential problems even before they pose a threat to competition.  In the Carrier-to-Carrier proceeding, the PSC supervised a two-year collaborative process in which competitive local carriers, consumer groups, and state agencies (with input from the Department of Justice) worked with Bell Atlantic to formulate reporting requirements and standards.  See generally Dowell/Canny Decl. ¶¶ 10-13.  The PSC has now approved those reporting requirements and standards on a permanent basis.
  In the words of the PSC, these reporting requirements and standards “are comprehensive and will help fulfill our goal of achieving expeditiously an open, competitive local exchange market.”

Among other things, the New York PSC has established standards for pre-ordering, ordering, provisioning, maintenance and repair, network performance, billing, and operator services.  See id. ¶ 18.  For functions that have retail analogues, the PSC has established a parity standard; Bell Atlantic must provide competing carriers with the same level of service that it provides to its own retail operations.  See id. ¶¶ 9, 112.  For functions without retail analogues, the PSC has established absolute standards.  See Dowell/Canny Decl. ¶¶ 9, 159.  In most such cases, the PSC has adopted a stringent “95 percent” standard.  See id. ¶ 47.  There are now measures in 150 separate areas, with more than 400 separate measures on the monthly aggregate report alone and more than 1,000 overall.  See Dowell/Canny Decl. ¶¶ 122-152 & Att. C.

In addition to the performance standards and reporting requirements, Bell Atlantic also will be subject to comprehensive performance assurance plans — complete with self-executing remedies — once it receives long distance authorization.  Bell Atlantic initially agreed in its April 1998 Pre-Filing Statement to be subject to automatic bill-credit mechanisms.  See Pre-Filing Statement at 35; Dowell/Canny Decl. ¶ 15.  Following further negotiations with the PSC Staff (and with extensive input from competing carriers), see Dowell/Canny Decl. ¶¶ 118-119, Bell Atlantic in July of this year committed to two separate and mutually reinforcing plans designed to ensure that Bell Atlantic will provide absolutely superior performance to CLECs, see id. ¶¶ 16, 118; see also Petition for Approval of the Performance Assurance Plan and Change Control Assurance Plan for Bell Atlantic-New York, Case 97-C-0271 (PSC filed July 15, 1999) (App. C, Tab 838).  And Bell Atlantic recently submitted amendments that strengthen the plans still further.  See Dowell/Canny Decl. ¶ 16.  These amendments bring Bell Atlantic’s total exposure under the plans to no less than $269 million annually.  See id. ¶¶ 124, 125. 
The first of these plans is the Amended Performance Assurance Plan, which is designed to ensure superior wholesale performance quality.  The plan enforces compliance with a subset of the Carrier-to-Carrier measures that the New York PSC deemed most important to competitors.  See id. ¶ 118.  It has two parts.  The first part, which looks to performance in the broader market, is designed to evaluate performance relating to four “Mode of Entry” categories: resale, unbundled network elements, interconnection, and collocation.  See id. ¶ 127.  This part puts $75 million in bill credits at risk, subject to doubling if performance falls below a specified threshold.  See id. ¶ 123.  Bill credits are distributed to competing carriers that use the particular mode of entry category in proportion to the volume of service that a competitor uses in comparison to other competitors — whether or not the particular competitor itself actually received sub-standard performance.  See id. ¶¶ 126, 137.

A second part of the Plan puts an additional $75 million in bill credits at risk.  See id. ¶ 123.  This part focuses on 11 performance measurements (a subset of the 100-plus Mode of Entry measurements) that the New York PSC deemed especially critical.  See id. ¶¶ 139-141.  Whereas bill credits under the “Mode of Entry” part of the Plan do not kick in unless Bell Atlantic’s score for an entire category is below par, see id. ¶ 131, bill credits under this “Critical Measures” part attach if Bell Atlantic’s score for even a single measure falls below the established threshold — even if overall performance is outstanding,  see id. ¶ 142.  Where Bell Atlantic misses a critical measure, all competing carriers that received sub-standard performance during the month will receive a bill credit.  See id. ¶ 142. 

A separate plan, which is known as the Amended Change Control Assurance Plan and which to our knowledge has no equal anywhere in the industry, is designed to ensure that changes in Bell Atlantic’s OSS software (which inevitably must be made from time to time) are implemented smoothly, without disrupting CLECs’ operations.  See id. ¶¶ 16, 153.  This plan puts an additional $10 million annually at risk (and allows the New York PSC to direct an additional $15 million from the unused portion of the money available under the Amended Performance Assurance Plan).  See id. ¶¶ 153, 155.  The plan uses four measurements (each taken from the PSC’s Carrier-to-Carrier measures), including whether Bell Atlantic sends competitors notice of impending software changes in a timely manner.  See id. ¶ 154.

The amendments to these Plans that Bell Atlantic recently submitted to the New York PSC provide still greater incentives to deliver the best possible quality service to CLECs.  The amendments were designed specifically to address concerns raised by the PSC, the Department of Justice, and this Commission’s staff.  See Dowell/Canny Decl. ¶ 16.  For example, the amendments incorporate a number of changes proposed by the PSC in the rulemaking notice it issued formally to adopt the plans.  See id. ¶ 120.  In addition, they provide the PSC with complete flexibility to allocate money within the plans to put more bill credits at risk for particular modes of entry or critical measures if the need arises.  See id. ¶¶ 120, 124.  They put an additional $34 million in new money at risk to ensure superior performance in specific key areas including flow through, hot cuts, and certain unbundled-element ordering measures.  See id. ¶ 124.  And they propose to add specific hot-cut and DSL-related measures to the Critical Measures category to provide still further incentives to deliver superior service in these two areas (and to make up to $24 million of unused money from other parts of the Plan available in bill credits if these particular measures are not met).  See id.
In addition to the performance assurance plans outlined above, Bell Atlantic is also subject to self-executing remedies under more than a dozen interconnection agreements.  See id. ¶¶ 8, 14, 125.  Amounts placed at risk by these agreements come on top of the amounts placed at risk by the plans.  See id. ¶ 125.

If, despite all the safeguards and measures described above, Bell Atlantic were nevertheless to engage in anticompetitive conduct, carriers would of course be able to resort to private remedies under generally applicable statutes, including the treble-damages remedy of the federal antitrust laws.  But things will never come that far.  Any anticompetitive conduct is unthinkable in light of this Commission’s powers under section 271(d)(6)(A).  That provision allows the Commission to enforce the requirements of section 271 with penalties, up to and including possible revocation of long distance authority.  Moreover, Bell Atlantic still requires section 271 authorization with respect to 13 separate States (including the District of Columbia) in its region; it is implausible that it would do anything in New York that might jeopardize authorization in other States.

C. Permitting Bell Atlantic To Provide InterLATA Service in New York Will Vastly Enhance Consumer Welfare.

There can be little doubt that Bell Atlantic’s entry into New York long distance markets will vastly enhance consumer welfare.  Despite recent fanfare about new pricing plans, the simple reality is that long distance competition still leaves much to be desired — particularly for the vast majority of residential customers, whose rates would actually increase under those new plans.  Adding a strong competitor like Bell Atlantic to the tightly oligopolistic long distance industry necessarily will produce enormous consumer-welfare gains.  Indeed, eminent economist Professor Paul MacAvoy estimates that Bell Atlantic’s entry would increase consumer welfare in New York by more than $1 billion annually.  See MacAvoy Decl. ¶ 8.

1. Long Distance Competition Is Currently Inadequate.

Although the performance of the long distance industry has obviously improved since divestiture in 1984, it is clear that, as the Department of Justice has recognized, “[i]nterLATA markets remain highly concentrated and imperfectly competitive.”
  Indeed, deconcentration has halted in the past few years.  See MacAvoy Decl. Table 9.
  To the extent competition has improved, the benefits have mostly been limited to large businesses with high volumes of long distance calls.  See Taylor Decl. ¶ 18.  Residential customers, in contrast, have suffered with continual price increases.  See id. ¶¶ 10-18.  For example, AT&T’s basic residential rates increased by more than 200 percent between 1991 and July 1999.  See id. ¶ 10.  Even discount rates increased by more than 35 percent in that period.  See id. ¶ 16.

Low-volume residential customers in particular “are being left behind.”  Low-Volume Long-Distance Users, Notice of Inquiry, CC Docket No. 99-249, FCC 99-168 (rel. July 20, 1999) (separate statement of Commissioner Ness at 1).  Such customers commonly do not sign up for discount plans, which are unrewarding at low volumes, and are hit hardest by the incumbents’ minimum-usage requirements and other fixed fees.  See Taylor Decl. ¶¶ 13, 26; MacAvoy Decl. ¶ 112.  This Commission has repeatedly expressed concern on just this topic.  See, e.g., Michigan Order ¶ 16 (“we remain concerned about the relative lack of competition among carriers to serve low volume long distance customers”).  Indeed, the Commission’s concern recently culminated in a Notice of Inquiry devoted entirely to this issue.  See Low-Volume Long-Distance Users, Notice of Inquiry. 

The Commission has also repeatedly recognized that Bell company entry holds out “the best solution” to deficiencies in long distance competition.  Policy and Rules Concerning the Interstate, Interexchange Marketplace, Implementation of Section 254(g) of the Communications Act of 1934, 11 FCC Rcd 20730, ¶¶ 119, 125 (1996).  Bell company entry into long distance “has the potential to increase price competition and lead to innovative new services and marketing efficiencies.”  Michigan Order ¶ 388 (internal quotation marks omitted); see DOJ Oklahoma Evaluation at 4 (“additional entry [into long distance markets], particularly by firms with the competitive assets of the BOCs, is likely to provide additional competitive benefits”).  Recently, the Commission singled out Bell company entry as a possible solution to the plight of low-volume consumers.  See Low-Volume Long-Distance Users, Notice of Inquiry ¶ 17 (asking “whether the entry of Bell Operating Companies (BOCs) into the long-distance market will mitigate the problems currently experienced by low-volume long distance users”).

Concerns about long distance competition are fully justified.  Long distance carriers have engaged in lock-step pricing.  See MacAvoy Decl. ¶ 23; Taylor Decl. ¶ 6.  As this Commission has recognized, “each time AT&T has increased its basic rate, MCI and Sprint have quickly thereafter matched the increase.”
  Indeed, the Commission has expressed concern that this pricing pattern may be the result of “tacit price coordination among AT&T, MCI and Sprint.”  Id. ¶ 82.  Whether or not tacit price coordination is in fact taking place, it is clear that pricing patterns of this kind would not occur in a fully competitive market.  See Taylor Decl. ¶¶ 8-9.

In recent months, the long distance incumbents have announced with much fanfare one new discount plan after another.  See id. ¶ 24; MacAvoy Decl. ¶ 113.  Long distance carriers would no doubt like the Commission to believe that the new plans signal that the long distance market is sufficiently competitive, so that there is not much to be gained by Bell entry.  But, taking account of restrictions and hidden monthly charges, there is far less to these new price plans than at first meets the eye.  See Taylor Decl. ¶¶ 26-29.  Indeed, for the vast majority of residential customers (and low-volume users in particular), they are of no benefit at all.  See MacAvoy Decl. ¶¶ 113-119; Taylor Decl. ¶ 26.  And only about one percent of residential customers currently pay a rate as low as what AT&T’s average rates would have been if only it had passed through the reduction in access charges and other fees from which it profited between 1991 and the present.  See Taylor Decl. ¶ 28.  To the extent the plans provide a benefit for some customers, they merely provide a small taste of things to come.  Analysts have explained that the new plans are an initial pre-emptive response to looming Bell entry.  See id. ¶ 29.

The continuing upward movement in long distance rates is particularly surprising because carriers’ costs have fallen precipitously.  See MacAvoy Decl., Figs. 5-8.  Between 1991 and July 1999, access charges — long distance carriers’ most important cost component — decreased by 30 percent.  See Taylor Decl. ¶ 19; see also MacAvoy Decl. ¶ 88.  In a competitive market, falling costs would of course result in falling prices; the fact that this has not happened in the long distance market compels the conclusion that competition currently is decidedly imperfect.  See Taylor Decl. ¶¶ 22-23.

The combination of rising prices and declining costs has caused margins (or, more precisely, price-cost margins) 
 to skyrocket.  Between 1990 and 1998, the price-cost margin for basic long distance service almost doubled, from around 0.40 to almost 0.80.  See MacAvoy Decl., Fig. 9.  Even for discount-plan long distance service (for which price increases have been smaller), price-cost margins surged from just around 0.40 to over 0.60.  See id., Fig. 10.  Moreover, long distance carriers’ margins have not just grown; they have converged to the point that they are nearly identical.  See id. ¶¶ 93, 97.  Again, none of this would happen in a competitive market.  See id. ¶¶ 85, 87, 95, 98.

2. Bell Atlantic’s Entry Will Increase Long Distance Competition.

As both this Commission and the Department of Justice have recognized, Bell company entry would improve long distance competition.  See supra, pp. 73-74.  Indeed, the economic literature is clear that the addition of even a single competitor to a three-firm environment will produce significant competitive benefits.  See MacAvoy Decl. ¶¶ 19-21; see also Policy and Rules Concerning the Interstate, Interexchange Marketplace, Notice of Proposed Rulemaking, 11 FCC Rcd 7141, ¶ 81 (1996) (“Increasing the number of facilities-based carriers should make tacit price coordination more difficult.”).  As the Commission itself has emphasized, entry by a Bell company could prove particularly valuable: whereas the long distance incumbents have been able to ignore price cutting by small resellers, they will not be able to ignore Bell Atlantic.  See Taylor Decl. ¶¶ 31-32.  In fact, AT&T already has begun quietly test marketing a new package of services (local and long distance) that provides lower prices than currently are generally available.  See MacAvoy Decl. ¶ 46.

Bell Atlantic is well positioned to be an important long distance competitor, particularly with respect to residential and low-volume users.  For example, Bell Atlantic already possesses a strong brand name and a solid reputation as a provider of telephone service.  See id. ¶ 11; Taylor Decl. ¶¶ 31-32.  And Bell Atlantic already provides services extensively to the mass market.  Professor MacAvoy estimates that Bell Atlantic’s entry could produce consumer welfare gains in New York of as much as $1.1 billion annually, for a present value of $7.2 billion.  See MacAvoy Decl. ¶¶ 8, 50, 59, Tables 1, 4, 8.

These predictions are buttressed by tangible evidence from other instances in which incumbent local exchange carriers have been permitted to provide long distance service.  Perhaps the best example is that of Southern New England Telephone (“SNET”), which — not being a BOC — has been allowed to provide a bundle of local and long distance services.  Since it began offering long distance service in 1994, SNET’s long distance service has been particularly appealing to low-volume residential customers.  See Taylor Decl. ¶ 34 & Att. C ¶ 3.  SNET’s long distance rates are on average 36 percent lower than AT&T’s rates in New York, which has forced AT&T to respond in kind.  See id. ¶ 34 & Att. C ¶ 2.  And SNET has offered its products in an innovative way, pioneering long distance service sold by the second (i.e., without rounding up to the next minute).  See id. Att. C ¶ 4.

Indeed, Bell Atlantic itself has already proved its value as a long distance competitor.  Ever since divestiture, Bell Atlantic has been permitted to offer long distance service in two “corridors” connecting New Jersey to New York City and Philadelphia.  Bell Atlantic’s rates in the corridors are as much as 26 percent lower than the incumbents’.  See id. ¶ 33.  Bell Atlantic’s price cutting has proved so threatening to the incumbent long distance carriers that they have requested special permission to lower their rates in the corridors without lowering them elsewhere.  See id. 

3. Bell Atlantic’s Entry Will in No Way Impair Long Distance Competition.

The benefits Bell Atlantic’s entry will bring to New York markets come without corresponding costs: Bell Atlantic could not impede long distance competition.  The long distance incumbents presumably will raise the same tired arguments about supposed risks of access discrimination and cross-subsidization that they have advanced in previous attempts to prevent Bell companies from entering adjacent businesses.  But actual market experience has proven them wrong on every prior occasion, and they are wrong here as well.

As an initial matter, Congress plainly determined that, once a Bell company meets the other requirements of section 271, generic and speculative claims about the supposed risks of access discrimination and cross-subsidization should not stand in the way of Bell company entry.  And for good reason.  The overwhelming historical evidence since divestiture shows that these risks have not materialized where Bell companies have been allowed into adjacent markets.  On the contrary, in each instance, output has increased, prices have fallen, and competition has thrived.

For example, Bell companies have been permitted to compete in wireless markets since 1983.  Since that time, subscribership has soared,
 there has been rapid entry by multiple competitors,
 and prices have fallen dramatically.
  See id. ¶ 55.  No Bell company has achieved dominance; instead, “the market shares in each cellular service area have been divided on a roughly equal basis between wireline and nonwireline carriers.”
  

Developments in information-services markets have been similar.  For example, although Bell companies have been providing Internet access service for years, no Bell company has come anywhere near obtaining market power.
  Today, there are more than 5,000 Internet Service Providers nationwide, the largest of which include AT&T, America Online, Microsoft, and Sprint.
  

The Bell companies also have been providing voice mail for many years, and competition in this market has thrived as well.  See id. ¶ 57.  The voice-messaging industry has grown at double-digit rates; monthly service fees have dropped significantly; and no Bell company has ever achieved a considerable share of this market.  See id.  The market for customer premises equipment, which Bell companies have been permitted to enter since 1984, is likewise characterized by hundreds of competitors, steadily growing output, and declining prices.  See id. ¶ 58.
 
Quite apart from the fact that actual market experience refutes the speculative claims of the long distance incumbents, extensive safeguards put in place by Congress and the Commission render their arguments baseless.  The incumbents’ access-discrimination argument is apparently that, after long distance entry, Bell Atlantic will have an incentive and ability to discriminate against other long distance carriers in providing exchange access, either by selectively raising its prices or by impairing its quality.  Even if such conduct were not plainly unlawful, see 47 U.S.C. § 272(c) and (e), it would be utterly implausible.  Bell Atlantic could not raise rivals’ access rates if it wanted to: both intrastate and interstate access charges are strictly regulated.  Moreover, it is simply implausible that Bell Atlantic could impair quality sufficiently to benefit its own long distance operations, but not enough to enable the incumbents to detect wrongdoing.  See Taylor Decl. ¶ 75.

The incumbents’ cross-subsidization claim is equally meritless, as this Commission itself has concluded.
  The claim apparently is that Bell Atlantic would be able to misallocate long distance costs to its local operations (where it would raise rates to captive ratepayers to pay for them), thereby enabling it to engage in predatory pricing in the long distance market while immediately recouping any losses.  Again, even if such conduct were not illegal, it would be utterly unlikely to occur.  First, both this Commission and the New York PSC use price (not rate-of-return) regulation to restrain Bell Atlantic’s exchange-access and local-exchange rates, rendering cost-shifting futile.  See id. ¶ 72.  Second, the separate-subsidiary requirement of section 272(a)(2)(B) and this Commission’s accounting standards provide more than adequate safeguards against cost shifting.  See id. ¶¶ 73-74.  Finally, there no longer is any place for Bell Atlantic to cross-subsidize from.  Now that Bell Atlantic’s local markets are open, and local competition is thriving, Bell Atlantic cannot as an economic matter subsidize losses in long distance by increasing its local rates.  See id. ¶¶ 61-62.  Doing so would prompt immediate competitive attacks, causing Bell Atlantic to lose the very local revenue that supposedly would make this cross-subsidization possible in the first place.  See id.
Perhaps most fanciful is the price-squeeze argument that long distance carriers have advanced from time to time — and that this Commission has rejected repeatedly.
  The argument combines the tenuous access-discrimination and cross-subsidization claims to predict that a Bell company might simultaneously increase its access charges and lower its long distance rates, leaving other long distance carriers unable to compete.  But, without the ability to make captive ratepayers bankroll a predatory strategy (see supra, p.80), such a course of action is as implausible as any other predatory-pricing plan.
  The strategy would cost money in the short run, and there would be no possibility of recouping in the long run: given massive sunk costs, the notion that any carrier (let alone an upstart) could eliminate rival long distance networks in New York is fanciful.  See Taylor Decl. ¶¶ 64, 69; cf. United States v. Western Elec. Co., 993 F.2d 1572, 1581-82 (D.C. Cir.) (observing that competitive harm in information services was unlikely where incumbents included numerous substantial firms), cert. denied, 510 U.S. 984 (1993).  In any event, the imputation requirement of section 272(e)(3) provides ample safeguards against such conduct.  See Taylor Decl. ¶ 67.

In sum, each of the shop-worn scenarios of anticompetitive conduct is simply chimerical.  Indeed, where incumbent LECs have been permitted to compete in long distance markets (as in the cases of Bell Atlantic, GTE, SNET, Sprint, and Rochester Telephone), none of the 

incumbents’ dire predictions has ever come to pass.  See id. ¶¶ 33-34, 54.  And the predictions have become only more tenuous since the passage of the 1996 Act:  now that local markets are open to competition and extensive safeguards are firmly in place, there no longer is even a theoretical risk of harm from Bell Atlantic’s entry into long distance — only benefits. 


*     *     *

In short, granting Bell Atlantic’s application is in the public interest.  The local market in New York is unquestionably open, and will remain so.  Both local and long distance competition will increase when long distance companies are required to compete with Bell Atlantic in both parts of this converging telecommunications market.

�Affidavit of Marius Schwartz ¶ 174, Competitive Implications of Bell Operating Company Entry Into Long Distance Telecommunications Services (May 14, 1997) (“Schwartz Aff.”), attached to Evaluation of the Department of Justice, Application of SBC Communications Inc. et al. Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region, InterLATA Services in the State of Oklahoma, CC Docket No. 97-121 (FCC filed May 16, 1997) (“DOJ Oklahoma Evaluation”).


�Competing carriers serve more than 650,000 lines through facilities they deployed themselves, and another 160,000-plus lines using unbundled network elements, see Taylor Decl. Att. A ¶¶ 1, 31, which the Commission previously held qualify as their own facilities for these purposes, see Application of Ameritech Michigan Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide In-Region, InterLATA Services In Michigan, Memorandum Opinion and Order, 12 FCC Rcd 20543, ¶ 101 (1997) (“Michigan Order”).  In contrast, competitors serve about 314,000 lines through resale.  See Taylor Decl. Att. A ¶¶ 1(i), 42, Table 1.


�Through July 1999, competitors serve a conservatively estimated 173,000 residential customers using their own facilities.  See Taylor Decl. Att. A ¶ 1(ii), Table 3.  And through September, MCI WorldCom alone serves 160,000 platform customers — most of them residential.  See MCI WorldCom Press Release, MCI WorldCom Shifts Resources to Florida Test of BellSouth, Sept. 9, 1999.  In contrast, competitors serve less than half that number of residential customers, roughly 63,000, through resale.  See Taylor Decl. Att. A ¶ 1(ii), Table 3.


�AT&T is providing competing local telephone service under three PSC-approved interconnection agreements with Bell Atlantic.  The first was signed by TCG and approved in 1996, see App. F, Tab 5; the second was signed by AT&T itself and approved in 1997, see App. F, Tab 14; the third (approved in 1998) was originally signed by ACC, a facilities-based provider in upstate New York that also was acquired by AT&T, see App. F, Tab 34. 


�See J. May, AT&T Quietly Tests Local Service in Bell Atlantic New Jersey Territory, The Star Ledger (Newark, N.J.), Aug. 4, 1999 (“AT&T plans to sign up 6,000 residential customers for local service in the Empire State over the next three months”) (citing George Burnett, president of local services Eastern and Central regions, AT&T).


�MCI WorldCom is providing competing local telephone service under two PSC-approved interconnection agreements.  The first originally was signed by MFS and approved in 1996, see App. F, Tab 1; the second was signed by MCI and approved in 1997, see App. F, Tab 29.  


�Cablevision Lightpath is providing competing local telephone service under an interconnection agreement approved in 1997.  See App. F, Tab 26.


�The only ongoing litigation under section 252(e)(6) that relates to these approved agreements involves a single suit filed originally by MCI.  See MCI Telecomms. Corp. v. New York Tel. Co., No. 97-CV-1600 (N.D.N.Y.).  Bell Atlantic also counterclaimed.  The issues in that case have been briefed and are awaiting decision.


�Direct Testimony of Robert J. Kirchberger on behalf of AT&T, Joint Petition of Bell Atlantic Corp. and GTE Corp. for Approval of Agreement and Plan of Merger, Case No. PUC990100 (Va. State Corp. Comm’n filed Sept. 14, 1999); see also MCI WorldCom Press Release, MCI WorldCom Shifts Resources to Florida Test of BellSouth, Sept. 9, 1999 (“MCI WorldCom today ended its support for testing . . . in Georgia . . . . MCI WorldCom instead will shift resources to Florida, where proposed testing more closely mirrors the successful market-opening process underway in New York.”); MCI WorldCom, Bringing Residential Competition to California, Comments on OANAD Proposed Decision, July 29, 1999, attached to MCI WorldCom, Notice of Ex Parte Communication, R. 93-04-003, I. 93-04-002, A. 99-03-047 (Cal. PUC Aug. 2, 1999) (MCI WorldCom is investing to serve both business and residential consumers in New York because there “economic and regulatory conditions are right.”).


� KPMG, Bell Atlantic OSS Evaluation Project, Final Report, Aug. 6, 1999, at II-7 (“KPMG Report”) (App. C, Tab 916).


�Based on discussions with the New York PSC Staff, Bell Atlantic grouped the most important measures into families based on the competitive “checklist” item to which they relate.  See Dowell/Canny Decl. ¶¶ 164-170 & Att. G.  These checklist groupings confirm that Bell Atlantic is providing an exemplary level of service across all the categories. 


�See also Letter from William E. Kennard, Chairman, FCC, to Sen. John McCain and Sen. Sam Brownback, at 2 (Mar. 20, 1998) (“Nondiscriminatory access requires BOCs to show that ‘parity’ has been achieved, not ‘perfection.’”); Evaluation of the United States Department of Justice at 28, Application by BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc., for Provision of In-Region, InterLATA Services in South Carolina, CC Docket No. 97-208 (FCC filed Nov. 4, 1997) (FCC should not “require ‘perfection’ in OSS offerings as a condition of section 271 approval”; relevant inquiry is whether differences that do exist “materially impact competition”); Performance Measurements and Reporting Requirements for Operations Support Systems, etc., Notice of Proposed Rulemaking, 13 FCC Rcd 12817, App. B ¶ 7 (1998) (“even if statistically significant differences appear between results for the incumbent LEC and the competing carrier, these differences may be too small to have any practical competitive consequence”). 


�Application by BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc. for Provision of In-Region, InterLATA Services in Louisiana, Memorandum Opinion and Order, 13 FCC Rcd 20599, ¶ 87 (1998) (“Second Louisiana Order”).


�The interconnection trunks provided by Bell Atlantic under its tariffs and interconnection agreements include interconnection to the trunk sides of end office and tandem switches, and to Bell Atlantic’s signaling network.  See Lacouture/Troy Decl. ¶ 7.  In addition, they include both one-way and two-way trunks, 64 Kbps Clear Channel trunks, and traditional 56 Kbps trunks.  See id. ¶¶ 9, 13.  And, while no CLEC has ordered it, Bell Atlantic’s tariffs also make available line side interconnection, and it has been providing this form of interconnection for long distance and wireless carriers for years.  See id. ¶¶ 7, 14.


�As a result of these herculean efforts, fewer final trunk groups between Bell Atlantic and competing carriers experience blocking (3.05 percent) than final trunks in Bell Atlantic’s own network (3.67 percent).  See Lacouture/Troy Decl. ¶ 21.


�See Deployment of Wireline Services Offering Advanced Telecommunications Capability, First Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 4761 (1999) (“Collocation Order”).


�Bell Atlantic has not sacrificed quality in meeting its collocation requests on time.  Rather, to ensure that collocation arrangements meet its quality specifications, Bell Atlantic has instituted a formal quality-review process under which auditors check each collocation arrangement prior to turning it over.  See Lacouture/Troy Decl. ¶¶ 57-59; KPMG Report RMI5 VII68-75 (Table VII5.5; Test Cross Reference R5.2-8).  So far in 1999, there has not been a single instance where a CLEC was prevented from installing its equipment and using the cage to provide service.  See Lacouture/Troy Decl. ¶ 34.  On the contrary, any corrective work that is needed can and does proceed in parallel with the installation work performed by the CLEC after the cage is turned over.  See id.


�MCI WorldCom’s Brief on BA-NY’s Compliance with Section 271 Checklist at 16 nn.14-15 (filed Aug. 17, 1999) (App. C, Tab 946).


�Continuing complaints about hot-cut performance from certain CLECs (with obvious ulterior motives) have crumbled when subjected to independent, in-depth review.  For example, AT&T dumped thousands of pages of “evidence” on the New York PSC claiming that its data showed Bell Atlantic’s hot-cut performance was only in the 70 percent range.  See Lacouture/Troy Decl. ¶ 75.  The PSC Staff, under the aegis of an Administrative Law Judge, undertook a detailed reconciliation of that “evidence.”  See id.  The vast majority of the allegedly faulty hot cuts proved to be caused by problems other than those within Bell Atlantic’s control.  See id.  And, while the PSC Staff did identify eight missed hot cuts that Bell Atlantic should have included in its measure, that represents an error rate of only about 1.5 percent and was reflected in the on-time performance Bell Atlantic reported.  See id.


�During the same period, Bell Atlantic provided more than 70,000 other unbundled loops to its competitors, so the small number of hot-cut loops that were not provisioned on time is a vastly smaller percentage of all the unbundled loops that Bell Atlantic provides under the competitive checklist.


	�Because premium loops are designed for ISDN, not DSL, they are sometimes provided over subscriber line carrier (with fiber in the loop), and CLECs have been told as much.  See Lacouture/Troy Decl. ¶ 77.


�Even more so than with hot-cut loops, the number of DSL loops that Bell Atlantic provides to competitors is a tiny fraction of all the unbundled loops that it provides in any month under the competitive checklist.


�See Deployment of Wireline Services Offering Advanced Telecommunications Capability, Memorandum Opinion and Order, and Notice of Proposed Rulemaking, 13 FCC Rcd 24011, ¶ 29 n.46 (1998).


�Bell Atlantic provides both shared and dedicated transport under its tariffs and approved interconnection agreements.  See Lacouture/Troy Decl. ¶ 106 & Atts. 1 & 2.  This includes shared transport between Bell Atlantic end�office switches, between Bell Atlantic tandem and end�office switches, and between tandem switches.  See id. ¶¶ 106, 111.  In addition, Bell Atlantic exceeds this Commission’s requirements by also offering shared transport for access to other points within Bell Atlantic’s network, such as its operator services and Directory Assistance platforms.  See id. ¶ 111.


�Bell Atlantic provides local switching under its tariffs and approved interconnection agreements, through both line�side and trunk-side ports, and the provision of local switching includes all capabilities available in Bell Atlantic’s local and tandem switches.  See Lacouture/Troy Decl. ¶ 90.  Bell Atlantic also provides, upon request, access to all vertical services loaded in its switches, even if it has not activated them for its own use.  See id. ¶ 90 & Atts. 1 & 2.


�KPMG initially noted several exceptions relating to the way Bell Atlantic established these dialing plans.  In response, Bell Atlantic implemented process improvements and testing procedures to address KPMG’s concerns.  KPMG subsequently closed its exceptions, finding that these measures satisfied its earlier concerns.  See KPMG Report RM15 VII66-68 (Table VII5.4).


�Bell Atlantic does not provide competing carriers with billing records for the local calls completed to these carriers’ unbundled local switching ports because competing carriers are not entitled to reciprocal compensation for such calls (because they do not incur any cost for transporting and terminating local traffic).  See Lacouture/Troy Decl. ¶ 104.


�The only services for which competing carriers may not obtain a full platform are those that already have numerous alternative providers: business services in New York City wire centers in which there are two or more competing carriers already collocated and tariffed to provide local service, see Pre-Filing Statement of Bell Atlantic New York at 9, Case 97-C-0271 (PSC filed Apr. 6, 1998) (“Pre-Filing Statement”) (App. C, Tab 403), and highly competitive services such as Centrex, PBX, and high-speed services including DS1 and ISDN PRI, see id.; see also Case 98-C-0690, PSC, Opinion and Order Concerning Methods for Network Element Recombination, at 38, Nov. 23, 1998 (App. D, Tab 121) (“PSC Platform Order”) (“The two-collocation office exception . . . recognizes that for those customers, in those areas, there is already a significant measure of competitive access and competitor investment.”); id. (“the exclusion of Centrex service from the platform offering reflects that this service is already available on a competitive basis”); Case 98-C-0690, PSC, Order Suspending Tariffing Arrangements and Directing Revisions, Jan. 11, 1999, at 10 (App. D, Tab 129) (“access to the UNE platform is not a competitive necessity in these circumstances”). 


�See PSC EEL Order at 7-8.


�Of course, if this Commission’s new rules permit greater limitations on the availability of platforms or EELs than those previously approved by the New York PSC, Bell Atlantic will comply with the terms of the PSC’s orders as long as they remain in effect.


�White pages listings understate the actual number of lines served: a single listing can and frequently does represent multiple lines.  See Taylor Decl. Att. A at Exh. 1; Lacouture/Troy Decl. ¶ 203.


�A competing carrier that interconnects with Bell Atlantic’s signaling network may exchange call�routing and call�completion messages between two of the competitor’s own switches, between one of the competitor’s switches and a Bell Atlantic switch, and between the competitor’s switch and the switch of any other carrier whose network is interconnected with Bell Atlantic’s.  See Lacouture/Troy Decl. ¶ 219. 


�This Commission previously ruled that “ISP�bound traffic is non�local interstate traffic” and that “the reciprocal compensation requirements of section 251(b)(5) . . . do not govern inter�carrier compensation for this traffic.”  Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Inter�Carrier Compensation for ISP-Bound Traffic, Declaratory Ruling and Notice of Proposed Rulemaking, 14 FCC Rcd 3689, ¶ 26 n.87 (1999).  The New York PSC subsequently addressed this issue, and Bell Atlantic is paying reciprocal compensation consistent with the New York PSC’s order.  See Lacouture/Troy Decl. ¶ 264; Case 99-C-0529, Opinion No. 99-10, PSC, Proceeding on Motion of the Commission to Reexamine Reciprocal Compensation, Aug. 26, 1999 (App. I, Tab 18).


�Bell Atlantic provides its services at wholesale discounts set by the PSC: 19.1 percent for lines with Bell Atlantic’s Operator Services and Directory Assistance, and 21.7 percent for lines without these features.  See Lacouture/Troy Decl. ¶ 265; Case 95-C-0657, Opinion No. 96�30, PSC, Opinion and Order Establishing Wholesale Discount Rate, Nov. 27, 1996 (App. G, Tab 7).  These discounts apply equally to customer-specific arrangements, grandfathered services, and promotional offerings in effect more than 90 days.  See Lacouture/Troy Decl. ¶ 268.


�Application of BellSouth Corporation, et al. Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide In-Region, InterLATA Services In South Carolina, Memorandum Opinion and Order, 13 FCC Rcd 539, ¶ 222 (1997).


�These interfaces allow CLECs to obtain the same information from the same underlying OSS as Bell Atlantic’s own retail service representatives.  See Miller/Jordan Decl. ¶¶ 17-19.  The pre-ordering functions that are available through these interfaces include address validation, appointment scheduling, feature and service availability, telephone number reservation and selection, retrieval of Customer Service Records (“CSRs”), accessing loop qualification information, and viewing a customer’s directory listing.  See id. 


�Of the orders that fall out for manual processing, more than 30 percent on average fall out for this latter reason.  See Miller/Jordan Decl. ¶¶ 42, 59.  Bell Atlantic is working with competing carriers to reduce the error rate.  See id. ¶ 42.


�The only current exceptions are for orders that require special coordination or expertise.  See Miller/Jordan Decl. ¶ 66.  For example, hot cuts require special coordination in order to transfer loops in a way that minimizes disruption to the customer, and Bell Atlantic has established a dedicated center to handle this coordination function.  See Lacouture/Troy Decl. ¶¶ 69-70.  Likewise, with the support of a number of CLECs, in certain areas Bell Atlantic has assigned specially trained technicians to work with CLECs to coordinate delivery of ADSL capable loops.  See id. ¶ 82.


�There currently is no industry standard for an application-to-application interface for maintenance and trouble reporting in local service.  See id. ¶ 73.  Nonetheless, Bell Atlantic is working with two other carriers to implement “electronic bonding” — a standard used for maintenance and trouble reporting with respect to interstate access services —  prior to the completion of industry standards for local service.  See id.


�These include the ability to perform mechanized loop testing, issue trouble reports, determine the status of a trouble report, modify a trouble report, request cancellation of a trouble report, and request a trouble-report history.  See Miller/Jordan Decl. ¶ 68.


�KPMG initially raised two concerns with respect to maintenance and repair both of which have been fully addressed.  See Miller/Jordan Decl. ¶¶ 77-79.  The first involved situations where the CLEC directs a Bell Atlantic repair technician to the wrong location.  See id. ¶ 78.  If the technician found no problem at that location, he or she previously closed out the trouble report.  See id.  In response to KPMG’s concerns, Bell Atlantic instituted a new process to open a second trouble report and dispatch a technician to the other end of the line.  See id.  KPMG then closed the related exception.  See id. ¶ 76.  The second concern was that competing carriers were unable to enter a trouble ticket using the Web-GUI for a period of 36 to 50 hours after completion of an order.  See id. ¶ 79.  Bell Atlantic has addressed this concern by implementing a function in its interface that gives CLECs the ability to enter an electronic trouble ticket immediately after completion of a service order — just like a Bell Atlantic representative.  See id.  KPMG tested the new function and confirmed that it resolves its concerns.  See id.


�KPMG initially noted certain exceptions with respect to billing, but it subsequently reported that Bell Atlantic “took corrective actions to satisfy the test criteria that relate to these exceptions,” including system changes, changes to methods and procedures, additional documentation, and improved training.  KPMG Report Executive Summary II-10.


�As required by the Act, the services that will be provided through separate 272 Affiliates include any manufacturing activities under section 272(a)(2)(A), any interLATA services originating in New York that are covered by section 272(a)(2)(B), and any interLATA information services covered by section 272(a)(2)(C).  Under section 271(j), private line and 800 services receive unique treatment for these purposes: any such services that terminate in New York are deemed to originate there, while such services that originate in New York are deemed to terminate there.  As a result, these types of services are subject to the requirements of sections 271 and 272 on the terminating (rather than the originating) end.


�One of the 272 Affiliates currently leases building floor space from Bell Atlantic or its affiliated local telephone operating companies in 22 locations.  See Verge Decl. ¶ 15.  But section 272 and the implementing rules permit a section 272 affiliate to lease real estate from the BOC with which it is affiliated.  See Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amended, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd 21905, ¶ 164 (1996) (“Non-Accounting Safeguards Order”).  Moreover, these leased spaces are not located in a Bell Atlantic central office.  See Verge Decl. ¶ 15.


�This also meets the requirements of section 272(c)(2).  See Implementation of the Telecommunications Act of 1996: Accounting Safeguards Under the Telecommunications Act of 1996, Report and Order, 11 FCC Rcd 17539, ¶ 170 (1996).  Certain accounting and record-keeping services for each of Bell Atlantic’s 272 Affiliates will be performed by other affiliated centralized services companies that are not separated under Section 272.  See Browning Decl. ¶ 13.  The Commission has made clear, however, that such shared-service arrangements are permitted.  See Non-Accounting Safeguards Order ¶¶ 168, 178-186.


�Bell Atlantic disagrees with that approach as a legal matter.  Under the terms of the Act, the public-interest inquiry should focus on the market to be entered: the long distance market.  The statute requires that “the requested authorization” be consistent with the public interest.  47 U.S.C. § 271(d)(3)(C).  The “requested authorization” is to provide in-region interLATA services.  See id. § 271(b)(1).  Therefore, the statute's public-interest focus is clearly on the long distance market, not the local market.  This reading finds strong support in section 271(c)(2)(B), which sets forth an intricate competitive checklist, and section 271(d)(4), which states that “[t]he Commission may not . . . extend the terms used in the competitive checklist.”  It is simply implausible that Congress would have spent countless hours honing the checklist, would further have enjoined the Commission from improving or expanding upon it, but somehow would also have authorized the Commission to add local-competition enhancing requirements in the context of its public-interest review.


�See, e.g., Application by BellSouth Corporation, et al. Pursuant to Section 271 of the Communications Act of 1934, as amended, To Provide In-Region, InterLATA Services in Louisiana, Memorandum Opinion and Order, 13 FCC Rcd 6245, ¶ 6 (1998); but see Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Third Report, 13 FCC Rcd 19746, 19817 (1998) (wireless providers are now “using aggressive pricing to position their services as true replacements for the wire- based services of LECs”); Cellular Telecommunications Industry Association’s Petition for Forbearance from Commercial Mobile Radio Services Number Portability Obligations and Telephone Number Portability, 14 FCC Rcd 3092, ¶ 23 (1999) (“As wireless service rates continue their downward trend and the use of wireless service increases, there is a greater likelihood that customers will view their wireless phones as a potential substitute for their wireline phones.”).


�This is precisely what many of the long distance carriers did in Connecticut once SNET entered the long distance market.  Long distance competition also increased as a result of SNET’s entry, and Connecticut customers now benefit from lower long distance rates than customers in New York.  See Taylor Decl. ¶ 34.


�D. Johnson, AT&T Makes Plans to Enter Local Phone Service in New York via Bell Atlantic, Assoc. Press, Apr. 21, 1999 (quoting AT&T spokesman Gary Morganstern); see also P. Elstrom, AT&T's Wireless Path to Local Service, Bus. Week, Dec. 28, 1998, at 53 (“AT&T executives are seriously considering launching the commercial trial [of AT&T's fixed wireless approach, Project Angel] in New York . . . .  The reason is strategic: Bell Atlantic is likely to get approval in 1999 to provide long distance service to New York residents.”).


�NYNEX Telephone Cos. Petition for Waiver; Transition Plan to Preserve Universal Service in a Competitive Environment, Memorandum Opinion and Order, 10 FCC Rcd 7445, ¶ 2 (1995).


�See S. Rep. No. 23, 104th Cong., 1st Sess. (1995) (“The bill . . . requires telecommunications carriers with market power over telephone exchange or exchange access service to open and unbundle network features and functions to allow any customer or carrier to interconnect with the carrier's facilities.  Several States (such as New York, California, and Illinois) have taken steps to open the local networks of telephone companies.”); Case 94�C�0095, Opinion No. 96-13, PSC, Opinion and Order Adopting Regulatory Framework at 2 n.2, May 22, 1996 (“[t]he federal law reflects to a large extent New York policies”).


�See, e.g., K. M. Leon, et al., Lehman Brothers, Inc., Ind. Rpt. No. 1660743, Telecommunications Services at 38 (Nov. 9, 1995) (“NYNEX has one of the most pro-competitive regulatory environments in the country.  The New York PSC has pushed for collocation, co-carrier status, intraLATA toll competition and other ways to open the market.  As a result NYNEX [wa]s the first carrier to sign co-carrier agreements with MFS, Cablevision, ACC Corp., and Teleport.”).


�MFS News Release, MFS Subsidiary Granted Co-Carrier Status by New York Public Service Commission, Oct. 12, 1993, at 1-3 (quoting Royce Holland, President of MFS); see id. (quoting another MFS executive as saying that “New York has provided a road map for other states to follow in opening up their telecommunications markets to greater competition”); Testimony of Michelle Billand on Behalf of MCI WorldCom at 304, Docket Nos. P-00991648 & P-00991649 (Pa. PUC Jun. 22, 1999) (“There are bumps in the road, but there's a tough active Commission [in New York] that continues to put pressure on Bell Atlantic to do the things to get rid of those bumps and continue opening the local market.”).


�Throughout the course of these proceedings, Bell Atlantic has continued to work with all interested parties (including the New York PSC, the Department of Justice, and competing carriers) in the context of the formal proceedings, the informal collaboratives, and individual discussions to attempt to resolve disputed issues.  See Revised Procedures for Bell Operating Company Applications under Section 271 of the Communications Act, Public Notice, 12 FCC Rcd 18590, 18593 (1997).


�See New York Public Service Commission News Release, PSC Chairman Supports Conditions for Bell Atlantic’s Entry into Long Distance and Irreversible Opening of the Local Telephone Market, Apr. 6, 1998 (“[I]f Bell Atlantic New York meets all of the steps outlined in its pre-filing . . . the local telecommunications market in New York will be fully and irreversibly opened to competition and I would recommend that Bell Atlantic then be permitted to enter into the long distance market.”) (App. C, Tab 403); Letter from Joel I. Klein, U.S. Department of Justice, to John O’Mara, Chairman, New York Public Service Commission, at 1, 2 (Apr. 6, 1998) (“[T]he Department of Justice has announced that it will support applications under Section 271 based on a showing that the local telecommunications markets in a state are fully and irreversibly open to competition. . . .  [I]t is our view that the Pre-Filing Statement filed by Bell Atlantic-New York, if fully and properly implemented, should support a conclusion that the New York local telephone market is 'fully and irreversibly open to competition.’”). 


�See Pledging Allegiance to Telco Competition: Royce Holland, MFS’s Former Chief, in the Telecom Game Again, Network World, Dec. 7, 1998 (quoting Allegiance CEO Royce Holland: “If Bell Atlantic does everything it is promising the New York Public Service Commission it will do, then I expect Bell Atlantic will get approved by the first quarter [of 1999] to get into long distance.”).


�See Cases 95-C-0657, 94-C-0095 & 91-C-1174, Opinion No. 96-30, PSC, Opinion and Order Determining Wholesale Discount, Nov. 27, 1996 (App. G, Tab 7) (“PSC Wholesale Discount Order),” rehearing denied, Cases 95-C-0657, 94-C-0095 & 91-C-1174, PSC, Order Denying Petition for Rehearing, Feb. 18, 1997 (App. G, Tab 8).


�See Cases 95-C-0657, 94-C-0095 & 91-C-1174, Opinion No. 97-2, PSC, Opinion and Order Setting Rates for First Group of Network Elements, Apr. 1, 1997 (App. G, Tab 9) (“PSC UNE Rate Order”), rehearing denied, Cases 95-C-0657, 94-C-0095 & 91-C-1174, Opinion No. 97-14, PSC, Opinion and Order Concerning Petitions for Rehearing of Opinion No. 97-2, Sept. 22, 1997 (App. G, Tab 12).


�See Cases 95-C-0657, 94-C-0095 & 91-C-1174, Opinion No. 97-19, PSC, Opinion and Order in Phase 2, Dec. 22, 1997 (App. G, Tab 13), rehearing denied in part and granted in part, Cases 95-C-0657, 94-C-0095 & 91-C-1174, Opinion No. 98-13, PSC, Opinion and Order Granting in Part Petitions for Rehearing, June 8, 1998 (App. G, Tab 15).


�See Cases 95-C-0657, 94-C-0095, 91-C-1174 & 96-C-0036, Opinion No. 99-4, PSC, Phase 3 Opinion and Order, Feb. 22, 1999 (App. G, Tab 19), rehearing denied in part and granted in part, Cases 95-C-0657, 94-C-0095, 91-C-1174 & 96-C-0036, Opinion No. 99-9, PSC, Opinion and Order Granting in Part and Denying in Part Phase 3 Petitions for Rehearing, July 26, 1999 (App. G, Tab 24).


�Although the New York PSC has now issued final orders and rehearing orders in each of the four pricing-related proceedings described in the text, it opened a new docket, Case 98-C-1357, on September 30, 1998, “to examine, beginning in January 1999, the need for any changes in the rates set in these proceedings for unbundled network elements.”  Case 98�C�1357, PSC, Order Denying Motion to Reopen Phase 1 and Instituting New Proceeding at 12, Sept. 30, 1998 (App. G, Tab 18).  A final decision in that proceeding has not yet issued.


�PSC UNE Rate Order at 15; see also id. at 13 (“Notwithstanding the court's staying of the FCC's pricing rules, the parties continued to rely on the TELRIC standard.”).


�See Case 97-C-0139, PSC, Order Adopting Inter-Carrier Service Quality Guidelines, Feb. 16, 1999 (App. E, Tab 61); Case 97�C-0139, PSC, Order Establishing Permanent Rule, June 30, 1999 (App. E, Tab 83); see generally Dowell/Canny Decl. ¶¶ 12-13.


�App. E, Tab 83, at 3.  The standards and reporting obligations adopted in the course of the Carrier-to-Carrier proceeding include measures and levels of detail above and beyond the ones to which Bell Atlantic agreed in the course of this Commission's review of the Bell Atlantic-NYNEX merger.  See Dowell/Canny Decl. ¶ 14.  There, Bell Atlantic committed itself to provide performance-monitoring reports in all States within its region (not just New York).  See Applications of NYNEX Corp. and Bell Atlantic Corp. for Consent to Transfer Control of NYNEX Corp. and Its Subsidiaries, Memorandum Opinion and Order, 12 FCC Rcd 19985, ¶ 182 (1997).  Pursuant to this requirement, Bell Atlantic provides CLECs every quarter with performance-monitoring reports that include monthly detail.  See id. at 20107, App. C ¶ 1d, App. D; id. at 20113, App. D.


�DOJ Oklahoma Evaluation at 3-4.


�The long distance industry has become more concentrated in recent years, with the merger of MCI and WorldCom and Qwest and LCI.  See MacAvoy Decl. ¶ 67.  And MCI WorldCom reportedly is in talks to acquire Sprint, which, if completed, would give just two companies (AT&T and MCI WorldCom/Sprint) control over more than 80 percent of the long distance market.  See R. Blumenstein & S. Lipin, MCI WorldCom, Sprint Ponder Merger, Wall St. J., Sept. 24, 1999, at A3; J. Wilke & K. Chen, MCI, Sprint Could Pass Antitrust Test, Wall St. J., Sept. 27, 1999, at A3.


�Motion of AT&T Corp. to  be Reclassified as a Non-Dominant Carrier, Order, 11 FCC Rcd 3271, ¶ 81 (1995) (“AT&T Non-Dominance Order”).


�Price-cost margin is an often-used indicator of an industry’s competitiveness.  See MacAvoy Decl. Exec. Summ. ¶ 3.  Price-cost margin equals margin (price minus marginal cost) divided by price.  See id.  For example, if it costs 60 cents to generate a dollar of revenue, the price-cost margin equals 0.40.


�Subscribership grew from zero in 1983 to nearly 70 million as of December 1998.  See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and Analysis of Competitive Market Conditions with Respect to Commercial Mobile Services, Fourth Report, FCC 99-136, at 6 (rel. June 24, 1999) (“Fourth CMRS Report”).


�According to this Commission, there are at least five providers in each of the 35 largest Basic Trading Areas (“BTAs”) and at least three providers in 97 of the 100 largest BTAs.  See id.


�According to one analyst, prices have fallen “as much as 25 to 40 percent over the last two years (depending on the market).”  L.R. Mutschler, Merrill Lynch Capital Markets, Ind.  Rpt. No. 2747793, Telecommunications Cellular: Wireless Trends in the US at 3 (Mar. 11, 1999).  New “digital one rate” price plans have led to even more dramatic price declines.  See Fourth CMRS Report at 11.


�Amendment of the Commission’s Rules to Establish Competitive Service Safeguards for Local Exchange Carrier Provision of Commercial Mobile Radio Services, Notice of Proposed Rulemaking, Order on Remand, and Waiver Order, 11 FCC Rcd 16639, ¶ 47 (1996).


�As even MCI WorldCom’s economists have noted, the incumbent LECs “are each minor ISP players.”  Declaration of Kenneth C. Baseman and A. Daniel Kelley, attached to MCI Comments, Applications for Consent to the Transfer of Control of Licenses and Section 214 Authorizations from Ameritech Corp., Transferor, to SBC Communications Inc., Transferee, CC Docket No. 98-141 (FCC filed Oct. 15, 1998).


�Bill McCarthy, Introduction to the Directory of Internet Service Providers, Boardwatch, Summer 1999, <http://boardwatch.internet.com/isp/summer99/introduction.html>; Consumer Internet Service Providers Post Solid Subscriber Growth in 1998, Electronic Information Rep., Jan. 15, 1999.


�See, e.g., Statement of Reed E. Hundt, Chairman, FCC, Before the Committee on Commerce, Science, and Transportation, United States Senate on S. 1822, the “Communications Act of 1994” and “Telecommunications Equipment Research and Manufacturing Competition Act of 1994,” 1994 FCC LEXIS 835 (Feb. 23, 1994) (“Today, the benefits of competition in the CPE market are tangible. . . .  Since deregulation, prices for this equipment have fallen, and as prices declined, sales increased.”).


�See Regulatory Treatment of LEC Provision of Interexchange Services Originating in the LEC’s Local Exchange Area and Policy and Rules Concerning the Interstate, Interexchange Marketplace, Second Report and Order in CC Docket No. 96-149 and Third Report and Order in CC Docket No. 96-61, 12 FCC Rcd 15756, ¶¶ 103-108 (1997) (“BOC Non-Dominance Order”); see also United States v. Western Elec. Co., 993 F.2d 1572, 1580 (D.C. Cir. 1993).


�See, e.g., BOC Non-Dominance Order ¶ 129; Access Charge Reform, First Report and Order, 12 FCC Rcd 15982, ¶ 278 (1997); Applications of Pacific Telesis Group and SBC Communications, Inc., Memorandum Opinion and Order, 12 FCC Rcd 2624, ¶ 54 (1997).
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PAGE  
- 67 -

