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I. INTRODUCTION
1. On November 5, 1999, we released the Third Report and Order and Fourth Further Notice of Proposed Rulemaking in this docket responding to the U.S. Supreme Court’s January 1999 decision that directed us to reevaluate the unbundling obligations of section 251 of the Telecommunications Act of 1996 (1996 Act).
  On November 24, 1999, we released a Supplemental Order that modified the Third Report and Order and Fourth FNPRM with regard to the ability of requesting carriers to use combinations of unbundled network elements to provide local exchange and exchange access service prior to our resolution of the Fourth FNPRM.
  In this Order, we take three actions to extend and clarify the temporary constraint that we adopted in the Supplemental Order.  First, we extend the temporary constraint identified in the Supplemental Order while we compile an adequate record for addressing the legal and policy disputes presented here.  Second, we clarify what constitutes a “significant amount of local exchange service.”  Third, we clarify that incumbent local exchange carriers (LECs) must allow requesting carriers to self-certify that they are providing a significant amount of local exchange service over combinations of unbundled network elements, and we allow incumbent LECs to subsequently conduct limited audits by an independent third party to verify the carrier’s compliance with the significant local usage requirements. 

II. Background

2. In the Third Report and Order, we explained that incumbent LECs routinely provide the functional equivalent of combinations of unbundled loop and transport network elements (also referred to as the enhanced extended link) through their special access offerings.  Because section 51.315(b) of the Commission’s rules precludes the incumbent LECs from separating loop and transport elements that are currently combined, we stated that a requesting carrier could obtain these combinations at unbundled network element prices.
  At the same time, we stated our concern that allowing requesting carriers to use loop-transport combinations solely to provide exchange access service to a customer, without providing local exchange service, could have significant policy ramifications because unbundled network elements are often priced lower than tariffed special access services.  Because of concerns that universal service could be harmed if we were to allow interexchange carriers (IXCs) to use the incumbent’s network without paying their assigned share of the incumbent’s costs normally recovered through access charges,
 we agreed that we should further explore these considerations, recognizing that full implementation of access charge and universal service reform was still pending.
  

3. The question of whether we should allow requesting carriers to use unbundled network elements to provide exchange access service to customers to whom the requesting carrier does not provide local exchange service has arisen in three contexts.  First, in the Local Competition Third Order on Reconsideration, the Commission limited the obligation of incumbent LECs to provision shared transport as an unbundled network element to requesting carriers that provide local exchange service to a particular end user.  It also sought comment on whether requesting carriers may use unbundled dedicated or shared transport facilities, in conjunction with unbundled switching, to originate or terminate interstate toll traffic to customers to whom the requesting carrier does not provide local exchange service.
  Second, in the Fourth FNPRM, we asked parties to address the legal and policy issues associated with the ability of requesting carriers to obtain entrance facilities, which consist of a dedicated link from a carrier’s point-of-presence to an incumbent LECs’ serving wire center, as an unbundled network element.
  We also asked that parties refresh the record in the Local Competition Third Order on Reconsideration.
  Third, in the Supplemental Order, we expanded the scope of the Fourth FNPRM to seek comment on whether incumbent LECs could decline to provide carriers combinations of unbundled loop and transport network elements solely for the provision of exchange access service.
 
4. A series of events since the Commission issued its Local Competition First Report and Order, culminating in the Supreme Court’s decision in AT&T v. Iowa Utilities Bd.,
 have shaped the issues associated with the ability of carriers to substitute unbundled network elements for tariffed special access services.  Although the Commission found in the Local Competition First Report and Order that the Act does not permit incumbent LECs to place restrictions on the use of unbundled network elements,
 it concluded that it was necessary to adopt a temporary mechanism to avoid a reduction in contributions to universal service prior to full implementation of access charge and universal service reform.
  It therefore allowed incumbent LECs to recover access fees from purchasers of unbundled network elements until June 30, 1997.
  Before this transition period expired, the Eighth Circuit stayed the Commission’s unbundled network element pricing rules in October, 1996.
  Once these rules were stayed, it became uncertain whether or not unbundled network elements would continue to be priced at forward-looking cost and whether there would be a significant difference between tariffed access rates and unbundled network element rates.  Then, in 1997, the Eighth Circuit also vacated sections 51.315(b)-(f) of the Commission’s rules, which protected the right of requesting carriers to obtain combinations of unbundled network elements, such as loop-transport combinations.
  Vacatur of rule 51.315(b), in particular, precluded requesting carriers from obtaining access to such combinations without first incurring costly reconnection charges.  In January 1999, the Supreme Court reinstated the Commission’s pricing rules and rule 51.315(b).
 At the same time, however, it ordered the Commission to revisit its implementation of section 251(d)(2), which addresses the circumstances in which incumbent LECs must make unbundled network elements available to requesting carriers.
  We addressed this issue in the Third Report and Order and determined that incumbent LECs must unbundle loops and interoffice transport individually.
  The Fourth FNPRM asks about the legal and policy implications of allowing requesting carriers to substitute combinations of unbundled loop and transport network elements for the incumbent LECs’ tariffed special access service.
5. We took several steps in the Supplemental Order to ensure that we sufficiently preserved the status quo pertaining to the special access issue while the Fourth FNPRM remains pending.  Specifically, we concluded that until resolution of the Fourth FNPRM, which we said would occur on or before June 30, 2000, IXCs may not convert special access services to combinations of unbundled loop and transport network elements.  We explained that this constraint does not apply if an IXC uses such combinations to provide a significant amount of local exchange service, in addition to exchange access service, to a particular customer.
  In order to determine whether or not an IXC is using combinations of unbundled network elements to provide a significant amount of local exchange service, we stated that we would consider, for example, whether the IXC was providing at least one third of the customer’s local traffic as described in a joint filing submitted by several parties.
  In addition, we stated that we would presume that the requesting carrier is providing a significant amount of local exchange service if it is providing all of the end user’s local exchange service.

6. In a joint filing submitted on February 28, 2000, several incumbent LECs and competitive LECs request that the Commission clarify the Supplemental Order regarding the minimum amount of local service a requesting carrier must provide in order to convert special access services to combinations of unbundled loop and dedicated transport network elements.
  They propose certain changes to the Bell Atlantic September 1999 Joint Letter and request that the Commission modify the amount of local traffic considered “significant” in accordance with these changes.
  The parties further request that the Commission allow limited auditing rights in order to ensure that requesting carriers meet the minimum threshold for purchasing combinations of unbundled loop and dedicated transport network elements.
  Several parties responded to the February 28, 2000 Joint Letter.  They argue generally that the use limitations on combinations that the incumbent LECs and competitive LECs propose are too restrictive, and will prevent requesting carriers from being able to use combinations of unbundled network elements to serve their customers.
  We address these filings in this Order.

III. discussion

7. As we observed in the Third Report and Order and Fourth FNPRM, and as we reaffirmed in the Supplemental Order, permitting the use of combinations of unbundled network elements in lieu of special access services could cause substantial market dislocations and would threaten an important source of funding for universal service.
  For example, in the absence of completed implementation of access charge reform, allowing the use of combinations of unbundled network elements for special access could undercut universal service by inducing IXCs to abandon switched access for unbundled network element-based special access on an enormous scale.
  In the words of one incumbent LEC, this would amount to a “roundabout termination” of the access charge regime, prior to the actual elimination of the implicit universal service subsidies contained in access charges, and would require it to bear the expense of providing local dialtone service without a viable means of recovering the costs of universal service.
  We therefore invoked our longstanding authority to adopt temporary measures designed to protect universal service and prevent industry instability during periods of regulatory transition.

8. Although we have recently taken significant steps in implementing access charge reform,
 a number of additional considerations, discussed below, require us to extend the temporary constraint identified in the Supplemental Order while we compile an adequate record in the Fourth FNPRM for addressing the legal and policy issues that have been raised.  Therefore, until we resolve the issues in the Fourth FNPRM, IXCs may not substitute an incumbent LEC’s unbundled loop-transport combinations for special access services unless they provide a significant amount of local exchange service, in addition to exchange access service, to a particular customer.
  We emphasize that by issuing this clarification order, we do not decide any of the substantive issues in the Fourth FNPRM on the merits.

9. We previously asked commenters to discuss the source and extent of any right of incumbent LECs to withhold unbundled network elements from carriers seeking to use such elements solely for the purpose of providing special access services.
  As discussed below, several commenters argue that such a right follows from the “impair” standard of section 251(d)(2), which directs the Commission to order the unbundling of network elements only after “consider[ing], at a minimum, whether . . . the failure to provide access to such network elements would impair the ability of the telecommunications carrier seeking access to provide the services that it seeks to offer.”
  In 1999, the Supreme Court rejected our prior rules implementing that provision and directed us to give greater effect to the “impair” standard.

10. In response to our inquiry in the Fourth FNPRM, the incumbent LECs argue that, in reexamining our implementation of section 251(d)(2), we must conduct a more market-specific analysis in deciding when network elements must be unbundled.
  They contend that, in some contexts, denial of particular elements in the incumbent’s network may impair the ability of other carriers to provide services in one market but not in another.  In those circumstances, the incumbents argue, the availability of such elements should be restricted to the carriers that intend to use them -- substantially, though not necessarily exclusively -- in the markets in which the “impair” standard is met.  Here, the incumbents contend, denial of access to the loop-transport combinations at issue would not “impair” a carrier’s ability to provide services in the special access market or, more generally, in the exchange access market, of which the special access market is a subset.
  Thus, the incumbents conclude, competitors have no statutory right to obtain access to such combinations for purposes of competing only in that market, even though the Commission has found that denial of access to those combinations would impair a carrier’s ability to compete in the separate market for ubiquitous local exchange and xDSL services.

11. Other commenters, by contrast, contend that “[t]he Section 251(d)(2) determination must . . . be made available on a network element-by-network element basis.”
  Those commenters argue that if certain elements satisfy the “impair” standard with respect to one market, a carrier may automatically obtain access to those elements solely for purposes of competing in other markets, without using the elements to compete in the market that was the basis of the “impair” analysis.

12. Before the Supreme Court issued its decision in Iowa Utilities Board, we sometimes approached an incumbent’s obligation to unbundle network elements as though it were an all-or-nothing proposition, suggesting that, if a competitor were entitled to obtain access to an element for one purpose, it was generally also entitled to obtain access to that element for wholly different purposes as well.
  At that time, however, we never specifically focused on the relationship between that issue (particularly as it relates to this special access dispute) and the "impair” standard of section 251(d)(2).  Now that the Supreme Court has rejected our previous interpretation of that provision as insufficiently rigorous, it is appropriate for us to revisit the issue. 

13. In the Third Report and Order, we conducted a general “impair” analysis of loops and dedicated transport and ordered those elements to be unbundled.
  That analysis did not fully focus, however, on application of the “impair” standard to the exchange access market, with the limited exception of entrance facilities.
  With regard to entrance facilities, we determined that there was insufficient record evidence for us to find that requesting carriers had effective alternatives in the market to allow them to provide service.
  We sought additional evidence in the Fourth FNPRM on whether there was any basis in the statute or our rules, including the “impair” standard, under which the incumbent LECs could decline to provide entrance facilities at unbundled network element prices, and we later modified this inquiry in the Supplemental Order to include loop-transport combinations.
  

14. The exchange access market occupies a different legal category from the market for telephone exchange services; indeed, at the highest level of generality, Congress itself drew an explicit statutory distinction between those two markets.
  Even though the exchange access market is legally distinct from the local exchange market, we must determine whether the markets are otherwise interrelated from an economic and technological perspective, such that a finding that a network element meets the “impair” standard for the local exchange market would itself entitle competitors to use that network element solely or primarily in the exchange access market.  Unless we find that these markets are inextricably interrelated in these other respects, it is unlikely that Congress intended to compel us, once we determine that a network element meets the “impair” standard for the local exchange market, to grant competitors access — for that reason alone, and without further inquiry — to that same network element solely or primarily for use in the exchange access market.

15. Contrary to the views of some commenters,
 section 251(d)(2) does not compel us, once we determine that any network element meets the “impair” standard for one market, to grant competitors automatic access to that same network element solely or primarily for use in a different market.  That provision asks whether denial of access to network elements “would impair the ability of the telecommunications carrier seeking access to provide the services that it seeks to offer.”
  Although ambiguous, that language is reasonably construed to mean that we may consider the markets in which a competitor “seeks to offer” services and, at an appropriate level of generality, ground the unbundling obligation on the competitor’s entry into those markets in which denial of the requested elements would in fact impair the competitor’s ability to offer services.  We adopted a similar approach in the Third Report and Order, observing that, because “Section 251(d)(2)(B) requires us to consider whether lack of access to the incumbent LEC’s network elements would impair the ability of the carrier to provide the services it seeks to offer,” it is “appropriate for us to consider the particular types of customers that the carrier seeks to serve.”
  In any event, even if section 251(d)(2) were altogether silent on this issue, that provision directs us to consider the substantive criteria of subparagraphs (A) and (B) “at a minimum.”  As we have previously determined, that language authorizes us, at our discretion, to consider other factors in addition to those explicitly designated criteria, such as the development of facilities-based competition.
  Here, the statute plainly entitles us to ask, as part of our inquiry into whether network elements should be made available for the sole or primary purpose of providing exchange access services, whether denying competitors access to that combination would in fact impair their ability to provide those services.

16. Our identification of the network elements that “should be made available” for purposes of section 251(d)(2) is an ongoing exercise in legislative rulemaking authority.  The inquiry we conduct in discharging that authority is necessarily empirical and dynamic.  As we emphasized in the Third Report and Order, we properly look to actual developments in the telecommunications marketplace before imposing additional unbundling obligations on incumbent LECs; we generally do not impose such obligations first and conduct our “impair” inquiry afterwards.
  Here, we must gather evidence on the development of the marketplace for exchange access in the wake of the new unbundling rules adopted in the Third Report and Order before we can determine the extent to which denial of access to network elements would impair a carrier’s ability to provide special access services.  One of our tasks will be to resolve a key empirical dispute:  whether the markets for local exchange service and special access are so closely interrelated from an economic and technological perspective that a showing of impairment with respect to the former market would by itself tend to suggest, as a practical matter, that the “impair” standard is satisfied with respect to the latter market.

17. Our new unbundling rules, issued in the wake of Iowa Utilities Board, should significantly increase competition in local markets by removing long-standing uncertainty about the scope of the incumbent LECs’ unbundling obligations and by stimulating new investment.  We must take the market effects of those new rules into account as we conduct our “impair” analysis for special access service, and we must therefore allow a meaningful period of time to elapse from the date on which those new rules became effective.
  We will issue a Public Notice in early 2001 to gather evidence on this issue so that we may then resolve it expeditiously.  In addition, the Commission and the parties need more time to evaluate the issues raised in the record in the Fourth FNPRM.  For example, the incumbent LECs have produced complex economic analyses of the effect on the marketplace of permitting requesting carriers to convert existing special access services to combinations of unbundled network elements.
  At least one party has argued that, in order to respond, it needs more information concerning the assumptions and calculations underlying the analysis.

18. Our extension of this temporary constraint is necessary for an independent reason as well.  An immediate transition to unbundled network element-based special access could undercut the market position of many facilities-based competitive access providers.
  Competitive access, which originated in the mid-1980s, is a mature source of competition in telecommunications markets.
  We are reluctant to adopt a flashcut approach with potentially severe consequences for the competitive access market without first permitting the development of a fuller record.

19. Contrary to the concerns of some parties,
 the temporary constraint at issue here should not allow incumbent LECs that provide in-region long distance service to engage in “price squeezes” or other anticompetitive practices, either by allowing their long-distance affiliates to obtain access service below tariffed access charges or by impairing competition in the long-distance market by raising access charges across the board and simultaneously lowering the retail rates of its affiliate’s long-distance services to below cost.  Incumbent LECs seeking to provide interLATA services through an affiliate must adhere to certain structural separation and non-discrimination requirements.  For example, Congress anticipated that some Bell Operating Companies (“BOCs”) would obtain authorization under 47 U.S.C. 271 to originate in-region long-distance services before the completion of access charge reform (which includes reform not just of charges for the special access services at issue here, but also of charges for ordinary switched access as well).  Congress therefore enacted Section 272, which requires a BOC competing in the in-region long-distance market to create a separate long-distance affiliate and to recover access charges from that affiliate on the same basis on which it recovers such charges from unaffiliated carriers.
  

20. As we have consistently determined, those structural and non-discrimination requirements provide adequate safeguards against any effort by an incumbent to obtain an unfair competitive advantage in the long-distance market by discriminating against unaffiliated IXCs or by improperly allocating costs or assets between itself and its long-distance affiliate.
  Indeed, those “separation requirements have been in place for over ten years, and independent (non-BOC) incumbent LECs have been providing in-region, interexchange services on a separated basis with no substantiated complaints of a price squeeze.”
  Moreover, because the interim constraint at issue is merely temporary, we will of course be free to take into account any claims of unfair competition when we adopt permanent rules addressing the unbundling issue presented here.

21. To reduce uncertainty for incumbent LECs and requesting carriers and to maintain the status quo while we review the issues contained in the Fourth FNPRM, we now define more precisely the “significant amount of local exchange service” that a requesting carrier must provide in order to obtain unbundled loop-transport combinations.  We recognize that making a determination about what constitutes a significant amount of local usage on a facility is not an exact science.  We believe, however, that the incumbent LECs and competitive LECs that submitted the February 28, 2000 Joint Letter have presented a reasonable compromise proposal under which it may be determined that a requesting carrier has taken affirmative steps to provide local exchange service to a particular end user and is not seeking to use unbundled loop-transport combinations solely to bypass tariffed special access service.  The local usage options we adopt below thus provide a safe harbor that allows the Commission to preserve the status quo while it examines the issues in the Fourth FNPRM in more detail, while still allowing carriers to use combinations of unbundled loop and transport network elements to provide local exchange service.  

22. We find that a requesting carrier is providing a “significant amount of local exchange service” to a particular customer if it meets one of three circumstances:

(1) As we found in the Supplemental Order, the requesting carrier certifies that it is the exclusive provider of an end user’s local exchange service.
  The loop-transport combinations must terminate at the requesting carrier’s collocation arrangement in at least one incumbent LEC central office.  This option does not allow loop-transport combinations to be connected to the incumbent LEC’s tariffed services.  Under this option, the requesting carrier is the end user’s only local service provider, and thus, is providing more than a significant amount of local exchange service.  The carrier can then use the loop-transport combinations that serve the end user to carry any type of traffic, including using them to carry 100 percent interstate access traffic; or

(2) The requesting carrier certifies that it provides local exchange and exchange access service to the end user customer’s premises and handles at least one third of the end user customer’s local traffic measured as a percent of total end user customer local dialtone lines; and for DS1 circuits and above,
 at least 50 percent of the activated channels on the loop portion of the loop-transport combination have at least 5 percent local voice traffic individually,
 and the entire loop facility has at least 10 percent local voice traffic.  When a loop-transport combination includes multiplexing (e.g., DS1 multiplexed to DS3 level),
 each of the individual DS1 circuits must meet this criteria.  The loop-transport combination must terminate at the requesting carrier’s collocation arrangement in at least one incumbent LEC central office.  This option does not allow loop-transport combinations to be connected to the incumbent LEC’s tariffed services.  Under this option, a carrier’s provision of at least one third of an end user’s local traffic is significant because it indicates that the carrier is providing more than a de minimis amount, but less than all, of the end user’s local service.  As we stated above, we find this to be a reasonable indication that the requesting carrier has taken affirmative steps to provide local exchange service to the end user, and is not using the facilities solely to bypass special access service.  Such a carrier may then use unbundled loop-transport combinations to serve the customer as long as the active channels on the facility, and the entire facility, are being used to provide the amount of local exchange service specified in this option, thereby offering the carrier some flexibility to use the combinations to provide other services besides local exchange service; or 

(3) The requesting carrier certifies that at least 50 percent of the activated channels on a circuit are used to provide originating and terminating local dialtone service and at least 50 percent of the traffic on each of these local dialtone channels is local voice traffic, and that the entire loop facility has at least 33 percent local voice traffic.  When a loop-transport combination includes multiplexing (e.g., DS1 multiplexed to DS3 level), each of the individual DS1 circuits must meet this criteria.  This option does not allow loop-transport combinations to be connected to the incumbent LEC’s tariffed services.  Under this option, collocation is not required.  The requesting carrier does not need to provide a defined portion of the end user’s local service, but the active channels on any loop-transport combination, and the entire facility, must carry the amount of local exchange traffic specified in this option.  This option may be the most efficient for requesting carriers that provide high capacity facilities to large end users that carry a significant amount of local voice traffic, but that represent only a small portion of the end user's total local exchange service.  This option recognizes that although the requesting carrier is not providing one-third of the end user’s local voice service, as set forth in option 2, the carrier has still taken affirmative steps to provide local service to the customer, and is not using the circuits simply to bypass special access.  As the record indicates, while such a carrier may not be providing a significant amount of the customer’s total local service, the 50 percent facility threshold indicates that a significant portion of the service that the carrier does provide to the end user is local.

23. We clarify that the three alternative circumstances described above represent a safe harbor for determining the minimum amount of local exchange service that a requesting carrier must provide in order for it to be deemed “significant.”  We acknowledge that there may be extraordinary circumstances under which a requesting carrier is providing a significant amount of local exchange service but does not qualify under any of the three options.  In such a case, the requesting carrier may always petition the Commission for a waiver of the safe harbor requirements under our existing rules.
 

24. We find that the limited collocation requirements contained in local usage options 1 and 2 are reasonable.  They are consistent with both the Third Report and Order, in which we stated that any requesting carrier that is collocated in a serving wire center is free to order loops and transport to that serving wire center as unbundled network elements,
 and with the Supplemental Order, in which we referred to a requesting carrier’s provision of local exchange service terminating at a collocation arrangement as an example of significant local usage.
  We also stated in the Third Report and Order that the Commission expected that it would be most efficient for the incumbent LEC to connect unbundled loop-transport combinations directly to a requesting carrier’s collocation cage.
  Finally, the collocation requirements contained in options 1 and 2 should not impose an undue burden on requesting carriers because they require only that the circuit that the requesting carrier seeks to convert terminate at a single collocation arrangement in the incumbent LEC’s network.

25. We do not adopt MCI WorldCom’s proposal that incumbent LECs should presume that any circuit that a requesting carrier connects to a port on a “Class 5” switch or its equivalent is used exclusively to provide local service.
  There is no basis to assume that every circuit that terminates in a certain type of switch is being used exclusively for local traffic, and for circuits that are multiplexed into larger capacity facilities, which are often the circuits that carriers seek to convert to unbundled loop-transport combinations, there may be no way to determine whether an individual line actually terminates into a particular switch.
  We also do not believe that we should regulate the type of equipment that a carrier must use while the temporary constraint is in effect.  

26. We also do not adopt MCI WorldCom’s proposal that we deem a circuit carrying at least ten percent local traffic to be carrying a significant amount of local traffic.  It argues that this approach is consistent with the Commission’s rules under which the revenues and costs generated by a special access circuit carrying at least ten percent interstate traffic are classified as “interstate.”
  As the Commission has stated, the amount of interstate traffic carried on a circuit is deemed to be de minimis if it amounts to ten percent or less of the total traffic on a special access line.
  Because the Commission has found the ten percent threshold to represent a de minimis, not a significant, amount of traffic, we will not use this rule to determine significant local usage.  

27. We do not adopt CompTel’s proposal for significant local usage under which requesting carriers would be able to request wholesale conversions of special access circuits if (a) the carrier is certified as a competitive LEC and reports that at least 70 percent of its revenues reported to the Universal Service Fund Administrator are local, or (b) the special access arrangements are used to provide services that are “priced to attract (and are capable of completing) the customer’s local usage,” or (c) the carrier certifies that the special access arrangements are used for the completion of local calls, or (d) the special access arrangements are used to provide data services.
  It also argues that incumbent LECs that provide interexchange services in a certain market must make unbundled loop-transport combinations available to requesting carriers in that market regardless of whether the requesting carrier is providing any local exchange service to the end user.
  We reject these proposals because they offer no way to verify whether a requesting carrier is providing any specified amount of local service.  In addition, its proposal to allow unconstrained use of unbundled loop-transport combinations in markets in which the incumbent LEC provides interexchange service does not allow us to preserve the status quo while we consider the issues in the Fourth FNPRM.  Instead, the three options described above provide a reasonable threshold for determining whether a carrier has taken affirmative steps to provide local service.  They are also verifiable for both the requesting carrier and the incumbent LEC and prevent parties from gaming implementation of the interim requirements.  While CompTel expresses a concern about incumbent LECs being both an input supplier and a retail competitor in the interexchange market, the temporary constraint, as we explain above, should not allow incumbent LECs that provide in-region long distance service to engage in anticompetitive behavior.
 

28. We further reject the suggestion that we eliminate the prohibition on “co-mingling” (i.e. combining loops or loop-transport combinations with tariffed special access services) in the local usage options discussed above.
  We are not persuaded on this record that removing this prohibition would not lead to the use of unbundled network elements by IXCs solely or primarily to bypass special access services.  We emphasize that the co-mingling determinations that we make in this order do not prejudge any final resolution on whether unbundled network elements may be combined with tariffed services.  We will seek further information on this issue in the Public Notice that we will issue in early 2001.

29. We clarify that incumbent LECs must allow requesting carriers to self-certify that they are providing a significant amount of local exchange service over combinations of unbundled network elements.
  We do not believe it is necessary to address the precise form that such a certification must take, but we agree with ALTS that a letter sent to the incumbent LEC by a requesting carrier is a practical method of certification.
  The letter should indicate under what local usage option the requesting carrier seeks to qualify.  In order to confirm reasonable compliance with the local usage requirements in this Order, we also find that incumbent LECs may conduct limited audits only to the extent reasonably necessary to determine a requesting carrier’s compliance with the local usage options.  We stated in the Supplemental Order that we did not believe it was necessary to allow auditing because the temporary constraint on combinations of unbundled loop and transport network elements was so limited in duration.
  Because we are extending the temporary constraint, we find that it is reasonable to allow the incumbent LECs to conduct limited audits. 

30. We agree with ALTS that once a requesting carrier certifies that it is providing a significant amount of local exchange service, the process by which special access circuits are converted to unbundled loop-transport combinations should be simple and accomplished without delay.
  We stated in the Third Report and Order that incumbent LECs and requesting carriers have developed routine provisioning procedures that can be used to deploy unbundled loop-transport combinations using the Access Service Request process, a process that carriers have used historically to provision access circuits.
  Under this process, the conversion should not require the special access circuit to be disconnected and re-connected because only the billing information or other administrative information associated with the circuit will change when a conversion is requested.  We continue to believe that the Access Service Request process will allow requesting carriers to avoid material provisioning delays and unnecessary costs to integrate unbundled loop-transport combinations into their networks, and expect that carriers will use this process for conversions.

31. We agree with MCI WorldCom that upon receiving a conversion request that indicates that the circuits involved meet one of the three thresholds for significant local usage that the incumbent LEC should immediately process the conversion.
  We emphasize that incumbent LECs may not require a requesting carrier to submit to an audit prior to provisioning combinations of unbundled loop and transport network elements.
  There is broad agreement among the incumbent LECs and the competitive LECs on auditing procedures.  In particular, parties agree that incumbent LECs requesting an audit should hire and pay for an independent auditor to perform the audit, and that the competitive LEC should reimburse the incumbent if the audit uncovers non-compliance with the local usage options.
  In order to reduce the burden on requesting carriers, we find that incumbent LECs must provide at least 30 days written notice to a carrier that has purchased a combination of unbundled loop and transport network elements that it will conduct an audit, and may not conduct more than one audit of the carrier in any calendar year unless an audit finds non-compliance.  We agree with Bell Atlantic that at the same time that an incumbent LEC provides notice of an audit to the affected carrier, it should send a copy of the notice to the Commission.
  While the Commission will not take action to approve or disapprove every audit, the notices will allow us to monitor implementation of the interim requirements.

32. We expect that requesting carriers will maintain appropriate records that they can rely upon to support their local usage certification.  For example, US West points out that records that demonstrate that a requesting carrier’s unbundled loop-transport combination is configured to provide local exchange service should be adequate to support the carrier’s certification without the need for extensive call detail records.
  We emphasize that an audit should not impose an undue financial burden on smaller requesting carriers that may not keep extensive records, and find that, in the event of an audit, the incumbent LEC should verify compliance for these carriers using the records that the carriers keep in the normal course of business.  We will not require specifically that incumbent LECs and requesting carriers follow the other auditing guidelines contained in the February 28, 2000 Joint Letter.  As the parties indicate, in many cases, their interconnection agreements already contain audit rights.
  We do not believe that we should restrict parties from relying on these agreements. 

33. We note that the requirements in this order will take effect immediately upon publication in the Federal Register.  We find good cause for doing so because they will allow incumbent LECs to promptly process requests from requesting carriers for access to unbundled loop-transport combinations, and provide the industry with more clearly defined standards for using combinations during the interim period prior to our resolution of the Fourth FNPRM.

IV. procedural issues: Final Regulatory Flexibility Certification

34. The Regulatory Flexibility Act (RFA)
 requires that regulatory flexibility analyses be prepared for notice and comment rulemaking proceedings, unless the agency certifies that “the rule will not, if promulgated, have a significant economic impact on a substantial number of small entities.”  See 5 U.S.C. § 605(b).  The RFA generally defines “small entity” as having the same meaning as the terms “small business,” “small organization,” and “small governmental jurisdiction.”  See 5 U.S.C. § 601(6).  In addition, the term “small business” has the same meaning as the term “small business concern” under the Small Business Act.  See 5 U.S.C. § 601(3).  A small business concern is one which: (1) is independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria established by the Small Business Administration (SBA).  See 15 U.S.C. § 632.  SBA rules provide that for establishments providing “Telephone Communications Except Radiotelephone,” which is Standard Industrial Classification (SIC) Code 4813, a small entity is one employing no more than 1,500 persons.

35. This Clarification of the Supplemental Order in CC Docket No. 96-98 (Clarification Order) sets out the criteria under which a requesting carrier may use combinations of unbundled network elements to provide exchange access services.  The criteria is consistent with several of the Commission’s findings in the Supplemental Order.
  It also extends the date by which the Commission will resolve its Fourth FNPRM from June 30, 2000.  Until resolution of the Fourth FNPRM, IXCs are prohibited from converting special access services that they purchase from the Bell Operating Companies or other incumbent local exchange carriers to combinations of unbundled loops and transport network elements unless they meet the designated criteria.  This clarification therefore pertains directly to IXCs, and indirectly to Bell Operating Companies (BOCs), other incumbent local exchange carriers, competitive local exchange carriers, and competitive access providers.

36. We certify that this clarification of the Supplemental Order will not have a significant economic impact on a substantial number of small entities because it maintains the status quo regarding the ability of IXCs to purchase special access services for a longer period of time.  It also maintains the status quo for any small incumbent local exchange carriers from which interexchange carriers purchase special access services.  The Clarification Order also allows some limited auditing by incumbent local exchange carriers to determine whether IXCs that use combinations of unbundled network elements meet the established criteria in the Order.  This limited auditing will not have a significant economic impact on a substantial number of small entities because any incumbent LEC that chooses to voluntarily exercise its limited auditing rights will bear all expenses associated with any resulting audit.  The Commission has also required that audits be conducted based on the records that a small carrier keeps in the normal course of business.  The Commission will send a copy of the Clarification Order, including a copy of this final certification, in a report to Congress pursuant to the Small Business Regulatory Enforcement Fairness Act of 1996, see 5 U.S.C. § 801(a)(1)(A).  In addition, the Clarification Order and this certification will be sent to the Chief Counsel for Advocacy of the Small Business Administration, and will be published in the Federal Register.  See 5 U.S.C. § 605(b).
V. ordering clauses

37. Accordingly, IT IS ORDERED that pursuant to authority contained in sections 1,3,4,201-205, 251, 256, 271, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 153, 154, 201-205, 251, 252, 256, 271, 303(r), the Commission clarifies the Supplemental Order as set out above.

38. IT IS FURTHER ORDERED that the requirements in this order will become effective immediately upon publication in the Federal Register.

39. IT IS FURTHER ORDERED that the Commission's Consumer Information Bureau, Reference Information Center, SHALL SEND a copy of this Supplemental Order Clarification, including the Final Regulatory Flexibility Certification, to the Chief Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas

Secretary

SEPARATE STATEMENT OF

CHAIRMAN WILLIAM E. KENNARD

Re: Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Supplemental Order Clarification, CC Docket 96-98.

In his dissenting statement, Commissioner Furchtgott-Roth has suggested that there is a close linkage between questions in this docket and those in a docket considering reform of universal service and interstate access charges.
  The dissenting statement suggests, incorrectly, that the public has been unaware of any overlapping policy considerations that may exist among the issues in the two dockets, and he has concluded that the public “had no opportunity to comment meaningfully on this issue.”  I concur in the observation that certain policy considerations are relevant to both dockets.  Where I disagree with the dissent is in his perception that the public was unaware of any commonality of policy issues between the dockets.  I further disagree with the suggestion that the determination to defer final resolution of the matters in the instant docket was somehow tainted by consideration of policy questions common to both proceedings.

First, the Commission’s Local Competition Third Report and Order and Fourth Further Notice of Proposed Rulemaking (FNPRM) in this docket advised the public, very directly, that allowing requesting carriers to use unbundled network elements solely to provide exchange access service would have significant policy ramifications.
  The Commission stated in those decisions that our determinations regarding the substitution of combinations of unbundled network elements for special access service could significantly reduce the incumbent LECs’ special access revenues prior to full implementation of access charge and universal service reform.
  In seeking comment on the policy implications that such a significant reduction would cause, the Commission expressly cited our access charge reform proceeding and noted the relationship between that proceeding and universal service concerns.

The overlapping policy considerations between the two dockets was not lost upon commenters.  In fact, MCI expressly requested that its comments addressing the CALLS proposal be made part of the record in this docket, initiated by the Fourth FNPRM, emphasizing that the public should be able to comment on the connection between the special access and CALLS issues.
  We agreed, and those comments are contained in the record of both proceedings.  It is therefore not surprising that, in the record in this docket, several commenters argued that allowing carriers to substitute combinations of unbundled network elements for special access service could affect the ability of the CALLS plan to reform access charges in a predictable, efficient manner.
  Recognizing the link between special access and switched access, commenters also expressed concern that allowing the use of combinations of unbundled network elements for special access could undercut universal service by inducing carriers to abandon switched access for unbundled network element-based special access.
  In short, there is no merit to the suggestion that the public was ignorant of the policy considerations common to both dockets. 

Finally, I reject Commissioner Furchtgott-Roth’s passing suggestion that the CALLS proceedings have improperly “tainted” the Commission’s proceedings in this docket.  The Order we release today speaks for itself, and it rests on several explicit legal grounds.  The most prominent of those is our determination that, in considering whether loop-transport combinations meet the “impairment” standard with respect to the exchange access market, we should first take into account the market effects of the comprehensive unbundling rules that we adopted last fall and that did not become effective until this year.  Commissioner Furchtgott-Roth barely addresses our “impairment” analysis on the merits, even though that analysis amply justifies our decision to extend the interim constraint at issue, quite apart from additional concerns about the massive industry dislocations that could result from an immediate lifting of that constraint.  I am happy to rest on the reasoning set forth in the Order, and, in the proceedings that follow, I encourage all interested parties to help us fine-tune our implementation of Section 251(d)(2) in the wake of the Supreme Court’s decision in Iowa Utils. Bd. v. FCC.

Commissioner Furchtgott-Roth apparently expects the Bureau and this Commission to put blinders on and ignore policy considerations that may be relevant to both dockets.  While it is true that blinders can help a horse race faster by shielding distractions from its view, we need to see the entire landscape to get to where we want to be.  This isn’t a race.  Time helps, not hurts, our thinking here.

Separate Statement of

Commissioner Susan Ness

Re:
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Supplemental Order Clarification (CC Docket No. 96-98)

I support the steps we have taken to clarify further the interim requirement that a carrier provide a significant amount of local service in order to convert special access services to unbundled network elements.  This clarification should reduce disputes by providing a safe harbor for carriers to satisfy this interim requirement.  Some carriers however, have indicated that there may be situations in which a carrier is providing a significant amount of local service, but does not fit within any of the safe harbors in this order.  As we state in this order, such carriers may petition the Commission for a waiver.  Given that this is an interim rule, I would have preferred to adopt a more streamlined waiver process, enabling the Commission to rule on any waiver requests within a short period of time.  Nonetheless, I would urge the Commission to act on any such requests as expeditiously as possible.

DISSENTING STATEMENT OFPRIVATE 
 COMMISSIONER HAROLD FURCHTGOTT‑ROTH


 Re: Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Supplemental Order Clarification, CC Docket 96-98.


This order is procedurally and substantively at odds with the law that Congress has directed this agency to follow.  My chief criticism of this decision is that it, like the recently initiated depreciation waiver proceeding, is an integral – but unacknowledged – part of the deal that was struck between the Commission and a select group of parties to the “CALLS negotiations” that were held in January and February of this year.  Contrary to Chairman Kennard’s separate statement, I do not dispute that there may be “policy considerations” relevant to both dockets.  Rather, I object to the Commission’s allowing the outcome in this proceeding to become a bargaining chip in what was publicly advertised as an entirely separate proceeding.


This Order Is Illegitimately Linked to the CALLS Negotiations.  This order – like the Further Notice of Proposed Rulemaking that the Commission recently issued regarding incumbent local exchange carriers’ requests for waivers from this agency’s depreciation requirements
 – is essentially an outgrowth of negotiations between the Commission, acting chiefly through the Common Carrier Bureau, and the Coalition for Affordable Local and Long Distance Service (“CALLS”).  A brief description is in order.  Last summer, the Coalition submitted to the Commission a proposal for reforming universal service and interstate access charges, and the Commission sought comment on this proposal.  See Notice of Proposed Rulemaking, Access Charge Reform, Low-Volume Long Distance Users, Federal-State Joint Board on Universal Service, CC Docket Nos. 92-262, 94-1, 99-249, 96-45 (Sept. 15, 1999).

Rather than simply render a decision on the CALLS proposal based on comments submitted by interested parties, the Commission instead set itself up as a sort of referee of negotiations between a small, select group of some – but by no means all – of the parties with interests in this proceeding, including the members of the Coalition and groups purporting to represent consumer interests.  In the early part of this year, a series of meetings between these parties and the Bureau were held.  The substance of what was discussed at these meetings was not made public, nor were a number of parties with interests in the outcome of this proceeding (including the Ad Hoc Telecommunications Users Committee, Time Warner Telecom, and the Association for Local Telecommunications Services) allowed to participate in these discussions.  Although the Commission could legally have attempted to narrow the differences between the various parties with interests in this docket in advance of a formal rulemaking proceeding by following the framework set forth in the Negotiated Rulemaking Act, 5 U.S.C. § 561 et seq.,
 it ignored that statute completely.


At some point in this process, proceedings in separate dockets, unrelated to the issue of switched access charge reform, became part of the negotiations.  Incumbent local exchange carrier members of the Coalition apparently contended that they could not commit to certain modifications of the CALLS proposal unless they had confidence that two separate matters – one relating to the Commission’s depreciation requirements and this special access proceeding – would be resolved favorably to them.  As a consequence, part of the final agreement reached by the participants to the CALLS negotiations concerned these separate matters.  The Bureau agreed to recommend to the Commission that it approve the incumbents’ applications for a modification to the depreciation waiver requirements and terminate the CPR audits.  Additionally, the Bureau agreed to recommend to the Commission that the Commission “clarify” the existing rules regarding special access and defer further rulemaking until 2001.

The linkage between the depreciation and special access items was utterly clear – at least internally.  Indeed, to brief the Commissioners and their staff on the outcome of the CALLS negotiations, the Bureau distributed briefing sheets describing different aspects of the CALLS deal, two of which were entitled “CALLS – Depreciation” and “CALLS – Special Access.”  The special access briefing sheet stated that the special access rulemaking posed particular financial problems for the ILECs, because they could be hit twice with significant revenue losses due to regulatory action, given that the CALLS proposal required the LECs to make a substantial reduction in access charges this year, and this special access proceeding put a significant amount of annual special access revenues at risk without a possibility to recoup the lost revenues with a low-end adjustment.  The briefing sheet went on to say that incumbent carriers initially felt that they could not agree to the CALLS proposal given the uncertainty relating to the special access issue, and therefore proposed that the Commission deal first with the special access issue, and then the CALLS proposal.

According to the briefing sheet, the Bureau objected to the incumbent carriers’ original proposal because it might prevent the implementation of CALLS by July 1 and because with the overhang of a pending CALLS order, the credibility of a decision on the special access issue could be undercut.  As a compromise, the ILECs were willing to postpone resolution of the special access rulemaking for a year, but wanted the Commission to clarify the meaning of the term “significant amount of local exchange service,” which it used in the November 1999 Supplemental Order in this docket.  In the briefing sheet, the Bureau embraced the incumbent carriers’ position, recommending that the Commission “clarify” the existing supplemental order to provide a more detailed definition of “significant amount of local exchange service” and defer the further rulemaking until 2001.  It therefore comes as no surprise whatsoever to find the Commission a few months later taking precisely this course.


Given these facts, it is simply not plausible to think of this order as anything but a part of the CALLS deal, although the order itself nowhere acknowledges the connection between these two dockets.  Under these circumstances, even if I agreed with its substance, which I do not, I would be unable to join this order.  The public generally has never been made aware that the outcome of the CALLS proposal hinged on the Commission’s resolution of this item, and it therefore had no opportunity to comment meaningfully on this issue.  Equally disturbing is the failure of this Commission to maintain the strict neutrality demanded of an agency engaged in rulemaking.  Its participation in the CALLS negotiations, however well-meaning, has improperly influenced its decision in a separate docket.  The order here is ineradicably tainted by the Commission’s participation in the CALLS negotiations, and the process by which this order has been adopted falls short of the principles of openness and transparency that should govern the behavior of all administrative agencies.


Chairman Kennard, in his separate statement, asserts that the Commission has simply considered “overlapping policy considerations” between these separate dockets.
  To think otherwise, he claims, is “to put blinders on” to avoid “seeing the entire landscape,” preventing the Commission from “get[ting] where we want to be.”  But these metaphors apply far more aptly to the Commission itself.  By shielding from public scrutiny the totality of the deal it made with a select group of parties with interests in the CALLS proposal, it is the Commission that wishes to blind the public to the “entire landscape.”  I certainly have no objection to the Commission’s trying to reach a desirable outcome.  I would simply like for us to reach our goals through a forthright process that is consistent with the law.


The Use Restrictions that the Commission Places on the Enhanced Extended Link Are Inconsistent with the Statute.  The Commission postpones yet again a decision on how to solve a problem created by last year’s UNE Remand Order,
 which requires incumbent local exchange carriers to offer loop/transport combinations as unbundled network elements.  Incumbent carriers are concerned that competitors will purchase these combinations, at TELRIC rates, and offer the combinations to customers as a substitute for the existing special access services that they currently purchase, at tariffed rates subject to price-cap regulation, from incumbents.  Various parties have urged the Commission to restrict the uses to which competitors may put these combinations, in order to prevent competitors from undercutting the prices charged for special access services.  In two orders issued last year, the Commission imposed “interim” restrictions on the ways in which carriers could use the loop/transport combinations and postponed deciding whether such restrictions were consistent with the statute.  This order again postpones finally resolving the issue.


I disagree with the Commission’s decision in two key respects.  First, I believe that postponing a decision on the merits of this issue violates the timetable for establishing unbundling requirements set forth in the 1996 Act.  Specifically, the statute requires the Commission to implement section 251’s requirements expeditiously, thereby giving carriers certainty regarding their obligations and rights under the 1996 Act.  See 47 U.S.C. § 251(d)(1) (“Within 6 months after the date of enactment of the Telecommunications Act of 1996, the Commission shall complete all actions necessary to establish regulations to implement the requirements of this section.”).  Since 1996, the Commission has ignored this statutory directive with respect to this special access issue.  In the Local Competition First Report & Order,
 it refused to resolve the problem and instead asked interested parties to submit comments.  It punted again last fall, when it ruled that the record needed further development in order for it to resolve the issue.


Yet again, the Commission avoids answering this question.  It claims to need more time to “compile an adequate record for addressing the legal and policy disputes presented here.”  Supplemental Order Clarification ¶ 1.  I do not understand why.  Both the Local Competition First Report & Order and last year’s UNE Remand Order asked parties to comment on whether there is any statutory basis for “limiting an incumbent LEC's obligation to provide entrance facilities as an unbundled network element.”  See id. ¶ 495.  Interested parties have had a more than adequate opportunity to weigh in on the issue, and to the extent that empirical evidence informs this issue, parties have submitted such data.  There is no reason why the Commission cannot answer this question today – no reason, that is, other the Commission’s agreement with the incumbent carrier members of CALLS that it would delay resolution of this matter until next year.  Not only is the Commission’s refusal to decide the matter inconsistent with section 251(d)(1), but also it has led to needless litigation on the issue in the D.C. Circuit.  See Br. of AT&T, AT&T v. FCC, No. 99-1538 (D.C. Cir.).

Second, I believe that the “interim” use restrictions imposed by this order are at odds with sections 251(c)(3) and 251(d)(2).  As the Commission recognized in the Local Competition First Report and Order, 11 FCC Rcd 15499, 15679 [¶ 356], section 251(c)(3) places no restriction on the uses to which a requesting carrier may put an unbundled network element.  Nor does the Act authorize the Commission to limit the ways in which a requesting carrier may use an incumbent’s network elements.  Section 251(c)(3) simply imposes on incumbents the duty to give requesting carriers nondiscriminatory access to unbundled network elements “for the provision of a telecommunications service.”  47 U.S.C. § 251(c)(3).  Thus, so long as a competitor uses unbundled network elements to provide “a telecommunications service” – and exchange access service is inarguably a telecommunications service – that use is permissible under section 251(c)(3).


The Commission now suggests that a use restriction could be based on language in section 251(d)(2), which provides that the Commission, in determining whether a network element should be unbundled, must consider whether lack of access to that element “would impair the ability of the telecommunications carrier seeking access to provide the services it seeks to offer.”  See Supplemental Order Clarification ¶ 17 (citing 47 U.S.C. § 251(d)(2)(B)).  The Commission’s reasoning stretches the language of this provision past the breaking point.  The straightforward way to apply this subsection is first to identify the service the requesting carrier “seeks to offer” and then to determine whether lack of access to a given network element would “impair” the carrier’s ability to provide that service.  There is no basis in section 251(d)(2)(B) for then layering restrictions on the requesting carrier’s use of the network element.


If there is a problem here, the solution lies not in coming up with detailed and hard-to-enforce definitions of “significant amount of local usage.”  Instead, the Commission should confront the real problem:  whether local transport should be unbundled in all circumstances or whether its UNE pricing rules make sense.  I urge the parties to this proceeding to build a record that addresses these issues, rather than urge the Commission to perpetuate its misguided use restrictions.
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