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Before the Commission:

 I.  INTRODUCTION
1. In this Memorandum Opinion and Order, we address an Application for Review filed by New Valley Corporation ("New Valley"), formerly known as Western Union Corporation.  In its Application, New Valley asks us to rule that the Common Carrier Bureau ("Bureau") erred in denying New Valley's "Second Supplemental Complaint" for damages in the above-captioned proceeding.
  New Valley also challenges the Bureau's denial of New Valley's motion to compel Pacific Bell's responses to New Valley's interrogatories.  The underlying complaint for damages arises out of a special access tariff dispute concerning services provided by Pacific Bell to New Valley from April 1985 to August 1989.  For the reasons discussed below, we deny New Valley's Application for Review.

II.  BACKGROUND
2. This proceeding was initiated when New Valley filed complaints and supplemental complaints against a number of local exchange carriers ("LECs"), including Pacific Bell, alleging that the LECs had violated sections 201(b)
 and 203(c)
 of the Communications Act of 1934, as amended (the "Act"), by applying charges for "intrabuilding circuits"
 inconsistent with their respective special access tariffs.
  In Western Union Corp. v. Southern Bell,
 the Commission granted New Valley's complaints in part, finding that although the LECs may have intended the "channel termination" charge specified in the special access tariffs to apply to intrabuilding circuits, the plain meaning of the channel termination rate charge, as defined in the tariffs,
 did not encompass intrabuilding circuits.
  

3. The Commission found the record, which included New Valley's complaints and an initial set of supplemental complaints for damages, inadequate to rule on the question of damages, and directed New Valley to file a second set of supplemental complaints if it wished to pursue its damages claims.  The Commission emphasized that New Valley would bear the burden of proving that it had actually been damaged, and in what amount.  The Commission cautioned that New Valley's analysis regarding the appropriate ratemaking methodologies applicable to intrabuilding circuits was seriously flawed.
  New Valley had argued that reasonable charges for intrabuilding circuits should not be based on an "average cost" structure, but rather on physical routing or network configuration.  The Commission stated that it has repeatedly rejected the proposition that rates, in order to be reasonable, must be based on physical routing characteristics or on the costs of actual facilities used to provide service to a particular customer.
  The Commission directed New Valley to address this apparent dichotomy in any supplemental complaints it filed.

4. Subsequently, New Valley filed a second set of supplemental damages complaints against each of the LEC defendants, including Pacific Bell.
  New Valley made three distinct claims in its "Second Supplemental Complaint" against Pacific Bell.  New Valley first argued that it was entitled to the return of all monies paid to Pacific Bell, plus interest, because Pacific Bell had no legal tariff covering the intrabuilding circuits at issue.  According to New Valley, the "filed-rate doctrine," as applied in Maislin Industries v. Primary Steel, Inc.,
 establishes that a carrier may not deviate from the rates set forth in its lawfully filed tariff.  Alternatively, New Valley contended that the measure of its damages should be a refund of the two channel termination charges paid to Pacific Bell for each of the intrabuilding circuits, minus the reasonable cost to Pacific Bell of providing the circuits to New Valley.  New Valley asserted that because intrabuilding circuits are not functionally similar to the channel termination services provided under the tariff and are only a part of the services contemplated under the two-channel termination provision contained in Pacific Bell's special access tariff, the application of the tariff charges to the stand-alone intrabuilding circuits was unreasonable and overcompensated Pacific Bell.  Finally, New Valley argued that even if intrabuilding circuits could be considered functionally similar to the channel termination services provided under Pacific Bell's special access tariff, any such similarity is limited to a single channel termination, and a refund was therefore warranted for the second channel termination charge imposed by Pacific Bell.  Pacific Bell filed a motion to dismiss the Second Supplemental Complaint, to which New Valley filed an opposition.  Pacific Bell then filed a reply to New Valley's opposition, reiterating its claim that New Valley's Second Supplemental Complaint had failed to support a claim for damages.  

5. In its Damages Order, the Bureau concluded that New Valley had failed to satisfy its burden under section 208 of the Act
 of establishing that it was entitled to an award of damages from Pacific Bell.
  Contrary to New Valley's argument, the Bureau found no basis in Maislin for the proposition that a customer may be exempt from paying for services provided by a carrier if those services were not properly encompassed by the carrier's tariff.  The Bureau noted that the Commission had effectively rejected this same argument in the Liability Order when it directed New Valley to submit new supplemental damages complaints in which it would bear the burden of proving that it had been damaged.  The Bureau stated that if New Valley had been correct in its assertion, the Commission, in the Liability Order, would simply have directed Pacific Bell to make the refund requested.

6. The Bureau next rejected New Valley's alternative damages claim for reasons set forth in the Commission's Liability Order.
  The Bureau stated that the Commission had already rejected the proposition that a lawful rate or charge for an interstate service must be based on physical routing characteristics or on the costs of the actual facilities used to provide service to a particular customer.
  The Bureau found that, despite the Commission's instructions in the Liability Order, New Valley had failed to:  (1) present evidence showing that the rates it paid for the intrabuilding circuits were unreasonable in relation to the average cost of providing the service; or (2) explain the basis for the conflict between relevant Commission decisions and its claim that the reasonableness of Pacific Bell's charges for intrabuilding circuits should be based on physical routing or the particular network configuration involved.   Moreover, the Bureau concluded, New Valley had provided no evidence or persuasive arguments to support its claim that intrabuilding circuits are functionally dissimilar to channel termination services and cannot be charged the same rate or similar rates.

7. In addition to denying New Valley's Second Supplemental Complaint for damages, the Bureau denied New Valley's motion to compel Pacific Bell's responses to interrogatories.  Noting that New Valley's interrogatories attempted to elicit information regarding the costs incurred by Pacific Bell in providing intrabuilding circuits to New Valley, the Bureau deemed such information irrelevant to a determination of damages.  The Bureau reiterated that the Commission has consistently rejected the view that the reasonableness of a private line rate must be based on the costs of the actual facilities used to provide service to a particular customer.
 

III.  DISCUSSION
A.
New Valley's Request for a Full Refund of the Tariffed Charges
8. New Valley’s supplemental complaint for damages arose out of a tariff dispute concerning special access service provided by Pacific Bell to New Valley from April 1985 to August 1989.
  As such, we examine the Bureau’s rejection of New Valley’s request for damages in light of our special access tariff rules and policies as they existed during the time in which New Valley has claimed it was damaged. Our resolution of this complaint for damages is based solely on the special access rules and policies in place at that time.

9. New Valley contends that the Bureau erred by denying New Valley's claim that its actual damages were equal to the full amount of Pacific Bell's charges for intrabuilding circuits.
  Reasserting the filed-rate doctrine relied upon in its earlier pleadings, New Valley argues that Pacific Bell's total charges were unlawful "and therefore per se unjust and unreasonable" because there was no legal tariff covering the intrabuilding circuits that New Valley used.
  

10. We find that the Bureau properly rejected New Valley's primary claim that, based on the Maislin decision, Pacific Bell's failure to include the intrabuilding circuits in its special access tariff entitles New Valley to a full refund of the charges assessed by Pacific Bell.  In Maislin, a case in which a carrier and a shipper agreed to rates different from the rates filed in the carrier's tariff, the Supreme Court held that, regardless of any contrary agreement, the carrier was required to charge the filed rates set forth in its tariff.
  In the instant case, however, the Commission's determination that Pacific Bell violated section 203 of the Act did not turn on a finding that Pacific Bell deviated from its filed rates.  Rather, in the Liability Order, the Commission concluded that Pacific Bell had violated section 203 because it failed to file in its tariff any rates, terms, and conditions under which it offered the intrabuilding circuits provided to New Valley.
  Accordingly, Maislin is not applicable here, where there is no filed rate, and does not support New Valley's demand for a refund of all charges paid.

11. In any event, we note that Maislin does not establish that a charge that deviates from the carrier's filed rate is "per se unjust and unreasonable" and, therefore, fully refundable to the customer.
  The Court in Maislin clarified that the filed rate doctrine embodied an "important caveat: [t]he filed rate is not enforceable if the [agency] finds the rate to be unreasonable." 
   Rather, some rate other than the tariffed rate may be appropriate if the complainant can show that the other rate, and not the tariffed rate, is reasonable. Accordingly, while the Commission found that Pacific Bell had violated section 203 in connection with the charges it assessed New Valley because of the absence of a filed rate covering intrabuilding circuits, that finding is not determinative of whether those charges were, in fact, just and reasonable.  On this issue, which is central to New Valley's assertion that it is entitled to damages stemming from Pacific Bell's violation, Maislin provides New Valley no support.

12. Finally, we note that even if New Valley were to establish that Pacific Bell's charges were unjust and unreasonable, the Commission has previously held, at least where, as here, the carrier had no other reasonable opportunity to obtain compensation for services rendered, that a proper measure of the damages suffered by a customer as a consequence of a carrier's unjust and unreasonable rate is the difference between the unlawful rate the customer paid and a just and reasonable rate.
  A complainant in a section 208 proceeding has the burden of demonstrating that the challenged rate is unlawful and, if damages are sought, what a lawful rate would have been.
  Having established that Pacific Bell had violated section 203 by failing to tariff the intrabuilding circuits for which New Valley was charged, New Valley was still required to demonstrate that it was damaged by Pacific Bell's actions and in what amount.  As discussed in more detail below, the Bureau properly determined that New Valley's showing falls far short in this regard.

B.
New Valley's Burden of Proving Damages
13. New Valley asserts that if the Commission disagrees that Pacific Bell's tariffed charges were "per se unjust and unreasonable and therefore unconditionally refundable in full," then, at a minimum, the Bureau erred in applying the burden of proof with respect to New Valley's damages claims.
  Specifically, New Valley contends that the Bureau improperly required New Valley to prove, in the first instance, the unreasonableness of Pacific Bell's charges for intrabuilding circuits when, according to New Valley, the Commission had already found such charges to be unlawful.
  Citing section 204 of the Act, 47 U.S.C. § 204, New Valley asserts that the burden of proof is on the carrier to prove that any new or revised charges are "just and reasonable."
 

14. We disagree with New Valley's claim that the Bureau erroneously applied the burden of proof in rejecting New Valley's damages claims.  It is well-established that in a formal complaint proceeding pursuant to section 208 of the Act, the complainant has the burden of establishing:  (1) a violation of the Act or Commission rules or orders; and (2) actual damages suffered as a consequence of such violation.
  New Valley's argument that the Bureau erred in concluding that New Valley must, in the first instance, establish the unreasonableness of Pacific Bell's charges, is contrary to these well-established principles.  Nor do we find merit in New Valley's assertion that section 204 of the Act supports its claim that the burden of proof rested on Pacific Bell to prove that its charges are just and reasonable.  Although it is true that carriers who file new or revised rates bear the burden of proof in section 204 tariff investigation proceedings,
 it is well settled that complainants in section 208 proceedings bear the burden of proof. 
   
C.
New Valley's Damages Submission
15. New Valley presents two principal arguments to support its claim that the Bureau erred by concluding that New Valley had failed to submit proof of actual damages.
  First, New Valley repeats its earlier argument that, contrary to the Bureau's finding, New Valley had established the unreasonableness of the rates it paid for the intrabuilding circuits at issue.
  According to New Valley, it demonstrated that because intrabuilding services are functionally dissimilar to channel termination services, identical rates could not be applied to the two services.
  New Valley maintains that it submitted sworn evidence regarding the substantial plant and circuit equipment employed in a two-channel termination configuration versus that used to provide intrabuilding services.
     

16. Second, New Valley avers that it introduced into the record specific evidence concerning the amount of its actual damages incurred as a consequence of paying unreasonable rates for intrabuilding circuits.
  According to New Valley, it submitted an accounting of all intrabuilding circuits it received from Pacific Bell, as well as calculations of its damages under its claim for a full refund and its alternative damages claims.
  New Valley asserts that at a minimum, it has demonstrated that it is entitled to the full amount it was charged less one channel termination charge per intrabuilding service.
  Alternatively, New Valley argues, it has presented evidence of its damages using Pacific Bell's inside-wire rate as a proxy for a reasonable charge for stand-alone intrabuilding circuits.

17. Like the Bureau, we are persuaded that New Valley has failed to present sufficient evidence to establish that it was damaged by Pacific Bell's actions.  As an initial matter, we agree with the Bureau that New Valley's damages submission failed to meet the standards articulated by the Commission in the Liability Order.
  Contrary to the Commission's directive, New Valley declined to reconcile with relevant Commission rules and policies its argument that, in the instant case, reasonable charges for intrabuilding circuits should be based on physical routing characteristics or on the costs of the actual facilities used to provide service to a particular customer.
  Although New Valley sought to distinguish the instant case by claiming, inter alia, that the Commission had already determined the unlawfulness of the charges at issue,
 the Commission made no such determination.  Rather, the Commission found only that Pacific Bell could not lawfully apply its tariffed channel termination charges to the subject intrabuilding circuits.
 The Commission left open the question of whether the charges imposed for the intrabuilding circuit services provided, were just and reasonable in relation to Pacific Bell’s cost of providing the circuits.
  

18. Likewise, we find no merit in New Valley's assertion that the physical routing theory should apply to the instant proceeding because there is no potential for discrimination here in favor of AT&T.  Contrary to New Valley's claim, the Commission's rejection of physical routing as a pricing method for special access services was grounded in concerns about discrimination in general -- not simply discrimination in favor of AT&T.  Indeed, the Commission recognized that the practice of developing special access rates based on costs associated with particular physical routing characteristics could result in the disparate treatment of any access customer.
  

19. Moreover, New Valley appears to be asking the Commission to ignore, for intrabuilding circuits, the average cost structure that was in place for special access services at the time of New Valley’s complaint.  New Valley, however, provided no rationale that would require a departure from the policy, in place at the time of the complaint, that special access rate development should reflect the average cost of providing service.
  Other than New Valley’s argument that there was no potential here for discrimination in favor of AT&T,
  New Valley offers no explanation as to why the Commission should, in effect, “selectively deaverage” the costs of providing intrabuilding circuits for purposes of determining a reasonable rate for these circuits in contravention of the Commission’s special access policies and rules in place at the time of the underlying complaint.  Applying the average cost principles set forth in our Private Line Rate Structure Guidelines to the facts of this case, we find no basis in the record for declaring that Pacific Bell’s special access rates were unreasonable under section 201(b) of the Act.  Although the costs of providing intrabuilding circuits may be less than those incurred in providing channel termination services, it is axiomatic that rates developed on an average cost-of-service basis will encompass the provision of some services at a cost that is below the average cost.
  We, therefore, conclude that New Valley has not shown that Pacific Bell’s average costing methodology resulted in New Valley being charged unreasonable rates for the intrabuilding service it received.

20. Furthermore, we find that the Bureau correctly determined that New Valley failed to proffer persuasive evidence to support its claim that intrabuilding circuits are functionally dissimilar to channel termination services, and consequently, that Pacific Bell was not justified in charging the same rates for these services.  New Valley's "functional dissimilarity" argument appears to be a variation on its assertion that reasonable rates for intrabuilding services should be based on physical routing characteristics or on the costs of actual facilities used to provide service to a particular customer..  As discussed above, the Commission has repeatedly rejected the proposition that special access rates should be based on physical routing characteristics or on costs of actual facilities for a particular customer, and New Valley has advanced no persuasive arguments to warrant a departure from this longstanding precedent.  Given that New Valley makes no additional claims in its Application for Review, we find no persuasive support in the record for New Valley's contention that it suffered damages as a result of Pacific Bell's application of its tariffed rates to the intrabuilding circuits at issue.  New Valley has not demonstrated that the charges it paid for intrabuilding circuits were not reasonably related to Pacific Bell's costs of providing the intrabuilding circuits within the framework  of our special access rules and policies in place at the time of the underlying complaint, and that other just and reasonable charges should have been applied.

21. Nor do we find that New Valley presented persuasive evidence to support its contention that the amount of its damages is either:  (1) the full amount it was charged less one channel termination charge per intrabuilding service; or (2) an amount calculated using an inside-wire rate as a proxy for a reasonable charge for stand-alone intrabuilding circuits.  As we noted above, the Commission previously has determined that special access rate development may reflect properly the average costs of providing such service, without regard to the specific facilities used or the distance between the ends of the circuit.
  Apart from its unsupported assertion that two-channel termination services employ "substantial plant and equipment" that is not required for intrabuilding services, New Valley has produced no persuasive evidence to show that Pacific Bell's two-channel termination charge, which was developed by Pacific Bell on an average cost-of-service basis, is unreasonable.

22. Thus, for the foregoing reasons, we conclude that the Bureau correctly found that New Valley failed to meet its burden of proof.  In addition, we deny New Valley's challenge to the Bureau's discovery ruling.  New Valley sought to compel responses to interrogatories concerning Pacific Bell's actual costs in providing intrabuilding circuits.  We agree with the Bureau that the interrogatories sought irrelevant information because the information concerned the actual costs incurred in providing intrabuilding circuits to New Valley, rather than Pacific Bell's average costs of providing such special access service.  For the reasons detailed above, we find that the Bureau did not err in denying the motion to compel when it concluded that such information was not sufficiently relevant to a determination of damages.
 In any event, there is no harm to New Valley because we have affirmed the Bureau's decision concerning the use of average costs.  In light of that ruling, the information that would have been obtained by the interrogatories at issue is irrelevant.

IV.  CONCLUSION AND ORDERING CLAUSES
23. Based on the record developed in this proceeding, we find that the Common Carrier Bureau was correct in denying New Valley's Second Supplemental Complaint for damages.  Specifically, we have concluded that New Valley's claim that its actual damages were equal to the full amount of Pacific Bell's charges for intrabuilding circuits lacks merit; that New Valley, as the complainant in this proceeding, bore the burden of proving that Pacific Bell's tariffed charges were not reasonably related to Pacific Bell's costs of providing the intrabuilding circuits, and that some other just and reasonable charges should have been applied; and that New Valley failed to prove that it suffered damages as a consequence of the charges assessed by Pacific Bell for the services received by New Valley for the intrabuilding circuits at issue.  We also find that the Common Carrier Bureau correctly denied New Valley's Motion to Compel Pacific Bell's responses to New Valley's interrogatories.

24. Accordingly, IT IS ORDERED, pursuant to sections 5(c)(4), 208, and 209 of the Communications Act of 1934, as amended, 47 U.S.C. §§  155(c)(4), 208, and 209, and section 1.106(b)(3) of the Commission's rules, 47 C.F.R. § 1.106(b)(3), that the Application for Review filed by New Valley Corporation IS DENIED and this proceeding IS TERMINATED.
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Secretary
    �	New Valley Corporation v. Pacific Bell, 8 FCC Rcd 8126 (Com. Car. Bur. 1993) (Damages Order). 


    �	47 U.S.C. § 201(b).  This section provides in pertinent part that "[a]ll charges, practices, classifications, and regulations for and in connection with ... communication service shall be just and reasonable...."


    �	47 U.S.C. § 203(c).  This section provides in pertinent part that "[n]o carrier ... shall engage or participate in ... communication unless schedules have been filed and published in accordance with the provisions of this Act and with the regulations made thereunder...."


    �	New Valley generally utilized the LECs' "intrabuilding circuits," or connecting facilities, in multi-tenant office buildings in which New Valley was unable to obtain the building owners' permission to install its own intrabuilding circuits. New Valley would terminate its cable facilities at a point just inside the building, and the LECs' intrabuilding circuits would connect New Valley to the premises of its customers within the same building.  Prior to 1976, the Commission permitted LECs to provide intrabuilding circuits to carriers on an untariffed basis through what were called "Exchange of Facilities Agreements."  As a result of a settlement in Docket No. 20099, however, the Commission directed that these facilities be provided under tariff.  See AT&T, 47 FCC 2d 660 (1975), further order at 52 FCC 2d 727 (1975), aff'd sub nom. Carpenter v. F.C.C., 539 F.2d 242 (D.C. Cir. 1976).  The rates for these facilities were subsequently contained in AT&T Tariff F.C.C. No. 55, Facilities for Other Common Carriers.  Subsequent to the divestiture of AT&T, Tariff No. 55 was replaced by one issued by the newly-formed Exchange Carrier Association.  The LECs subsequently issued their own respective special access tariffs, which were the subject of New Valley's complaints.


    �	For each intrabuilding circuit, the LECs billed New Valley on the basis of two voice-grade channel terminations plus an inside wire recovery charge.  This is equivalent to the LECs' tariffed charge for providing special access service connecting two customer premises.


    �	5 FCC Rcd 4853 (1990) (Liability Order). 


    �	The LECs' tariffs defined the channel termination rate category as applying to "the communications path between a customer's designated premises and the serving wire center of that premises."  Thus, the Commission concluded that to the extent that the service provided to New Valley did not transit a serving wire center, it did not fall within the plain meaning of the LECs' tariffs.  


    �	Nevertheless, the Commission observed that the intrabuilding circuits would properly be provided within the special access tariffs, of which the channel termination rate category is a part.  Liability Order, 5 FCC Rcd at 4855.  Subsequent to the release of the Liability Order, the Common Carrier Bureau issued a public notice directing LECs to examine their special access tariffs to determine how the tariffs should be revised to clarify the application of the appropriate charge for intrabuilding circuits.  See Public Notice, DA 90-1205, rel. Sept. 12, 1990.  Pursuant to the public notice, LECs including Pacific Bell filed tariff revisions to amend the definition of "channel termination" so as to encompass intrabuilding circuits.  Metropolitan Fiber Systems ("MFS") filed a petition to suspend and investigate the tariff revisions, arguing, inter alia, that intrabuilding circuits are functionally different from other channel terminations, and that the LECs had not justified charging the same rates for them.  On January 11, 1991, the Bureau issued an order denying MFS's petition on the grounds that no question had been presented that warranted suspension or investigation at that time.  See New England Telephone & Telegraph Co., 6 FCC Rcd 414 (Com. Car. Bur. 1992).


    �	See Liability Order, 5 FCC Rcd at 4855.


    �	Id. (citing, e.g., Investigation of Special Access Phase I Tariffs of Local Exchange Carriers, FCC 86-52, at paras. 62-70 (rel. Jan. 24, 1986), aff'd 1 FCC Rcd 427 (1987), remanded on other grounds sub nom. Western Union Corp. v. FCC, 856 F.2d 315 (D.C. Cir. 1988) (Special Access Order) (Commission rejects argument that costs recovered from cost- causers by tariffed rates must refer to costs of specific pieces of equipment used to provide service to particular customers); Investigation of Access and Divestiture-Related Tariffs, CC Docket No. 83-1145, 97 FCC 2d 1082, 1255 (1984) (1984 Special Access Order) (Commission determines that special access rate structure should reflect the nature or function of the service rendered, rather than emphasize physical characteristics); Private Line Rate Structure Guidelines, 97 FCC 2d 923, 934-41 (1984) (Private Line Rate Structure Guidelines) (Commission determines that rate development should reflect average cost of providing service, not cost of equipment/facilities used to provide service to a particular customer).


    � 	All but the damages complaint against Pacific Bell were subsequently settled by the parties.


    �	497 U.S. 161 (1990) (Maislin).


    �	47 U.S.C. § 208.


    �	Damages Order, 8 FCC Rcd at 8127.  


    �	Id.


    �	Id.


    �	Id. (citing, e.g., Private Line Rate Structure Guidelines, 97 FCC 2d at 934).


    �	Id.    


    �	Id. at n.24.  The Bureau also dismissed as moot Pacific Bell's motion to dismiss the Second Supplemental Complaint.


    �	Application for Review at 3.


    �	Application for Review at iv; 9-10.  


    �	Id. at 9-10.


    �	Maislin, 497 U.S. at 131.


    �	Liability Order, 5 FCC Rcd at 4855.


    � 	In fact, New Valley itself appears to doubt the validity of its "per se" argument because it also suggests in its pleadings that Pacific Bell may be entitled to the reasonable value of its services.  See New Valley Reply at 2. 


    �	 Maislin, 497 U.S. at 128.





    �	See, e.g., Reiter v. Cooper, 507 U.S. 258, 262-63 (1993); Section 208 Complaints Alleging Violations of the Commission's Rate of Return Prescription for the 1987-1988 Monitoring Period, 8 FCC Rcd 1876, 1880 (Rate of Return Order).  See also Ad Hoc Telecommunications Users Com. v. F.C.C., 680 F.2d 790, 795 (D.C. Cir. 1982).


    �	See Rate of Return Order, 8 FCC Rcd at 1879-1880, 1883.


    �	We note that, although New Valley failed to meet its burden in proving that it suffered damages in this instance, carriers that offer telecommunications services without properly filing tariffs for those services are also subject to enforcement actions by the Commission, above and beyond any individual claims for damages.  Under section 203(e) of the Act, a carrier that fails to comply with our tariff requirements is subject to a forfeiture of $6600 per violation and $330 for each and every day of the continuance of such violation.  47 U.S.C. § 203(e); Forfeiture Policy Statement and Amendment of Section 1.89 of the Rules to Incorporate the Forfeiture Guidelines, 12 FCC Rcd 17087, 17117 (1997) (adjusting statutory forfeiture amount for inflation).


    �	Application for Review at 14.


    �	Id. at 14-15. 


    �	Id. at 13.


    �	Aeronautical Radio, Inc. v. F.C.C., 642 F.2d 1221, 1235 n.34 (D.C. Cir. 1980), cert. denied, 451 U.S. 920 (1981).  See Southern Railway Co. v. Seaboard Allied Milling Corp., 442 U.S. 444, 454-55 (1979); see also Rate of Return Order, 8 FCC Rcd at 1880; Amendment of Rules Concerning Procedures to be Followed When Formal Complaints are Filed Against Common Carriers, 8 FCC Rcd 2614, 2616-17 (1993).


    �	47 U.S.C. § 204(a)(1).	


    �	Rate of Return Order, 8 FCC Rcd at 1879-1880.


    �	Application for Review at v; 15.


    �	Id. at 15-18.  


    �	Id. at 15-16.


    �	Id. at 19.


    �	Id. at 22.


    �	Id. at 21-22.


    �	Id. at 23.


    �	Id. at 24.  New Valley asserts that it should be awarded $1,700,190 on its claim for a full refund; $1,033,812 on its claim for damages calculated by subtracting from the total charges all but one channel termination charge for each intrabuilding service rendered New Valley; and $1,653,069 on its claim for damages calculated using an inside-wire recovery charge as a proxy for a reasonable intrabuilding service charge.  In addition, New Valley requests an award of interest on its damages at the Internal Revenue Service's quarterly rate for tax refunds, compounded daily, from August 31, 1989, to the date of full payment.  Id. at 24-25.


    �	See Liability Order, 5 FCC Rcd at 4855.


    �	It should be noted that throughout this proceeding, New Valley has alternated between defending the physical routing theory, see, e.g., New Valley Reply at 3-4, and denying that it was arguing that rates should be based on physical routing.  See, e.g., Application at 19-20.   


    �	See New Valley Reply at 4.  According to New Valley, the Commission had previously rejected the physical routing theory in proceedings in which a LEC was requesting Commission approval of rates or the Commission was reviewing rates for reasonableness.  Id. 


    �	Liability Order, 5 FCC Rcd at 4855.


    �	See Liability Order, 5 FCC Rcd at 4855.


    �	See Private Line Rate Structure Guidelines, 97 FCC 2d at 1255.


    �	Id. at 934-41.


    �	See supra paragraph 18.


    �	See Western Union v. Cincinnati Bell Telephone Co., 2 FCC Rcd 5852 (Com Car Bur. 1987).


    �	See Private Line Rate Structure Guidelines, 97 FCC 2d at 1255.  As explained above, we also find no merit to New Valley's claim that the proper measure of its damages is the full amount it paid for the intrabuilding circuits.  See supra paragraph 11.


    �	See Damages Order, 8 FCC Rcd at 8128 n. 24.
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