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1.
On February 26, 1997, Armstrong Communications, Inc. (Armstrong) filed the above-captioned petition for declaratory ruling (Petition) asking the Commission to declare that obtaining section 214
 authorization to build and operate a cable system does not equate to "providing video programming" within the meaning of section 251(f)(1)(C).
  Armstrong filed this Petition as part of an ongoing interconnection dispute with Citizens Telephone Company of Kecksburg (Citizens).  In this order, we agree with Armstrong that section 214 authorization alone is not sufficient to support a claim that an entity was “providing” video programming pursuant to section 251(f)(1)(C). 
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Armstrong is a cable operator serving portions of Westmoreland County, Pennsylvania.
  Citizens is an incumbent local exchange carrier (LEC) serving approximately 5,000 access lines in Westmoreland County, Pennsylvania.
 Since passage of the Telecommunications Act of 1996, Armstrong has been seeking to compete with Citizens in the provision of local telephone exchange service in Westmoreland County.
 As part of that effort, Armstrong asked Citizens for interconnection, access to unbundled network elements, and resale of retail services pursuant to section 251(c).
  This inquiry triggered a dialogue between Armstrong and Citizens regarding, inter alia, whether and to what extent Citizens had to comply with Armstrong's request under section 251.


3.
While sections 251(a) and 251(b) of the Communications Act impose specific duties on all LECs,
 section 251(c) imposes additional obligations on incumbent LECs, including a duty to negotiate in good faith and a duty to provide interconnection for the transmission and routing of telephone exchange service and exchange access.
  Section 251(f)(1)(A) of the Act, however, exempts from the obligations of section 251(c) any incumbent LEC that is a "rural telephone company" within the meaning of section 3(37) of the Act (“rural exemption”).
  The rural exemption from section 251(c) terminates if and when the incumbent rural telephone company receives from a potential competitor a "bona fide request for interconnection, services, or network elements" that the relevant state commission determines is not unduly economically burdensome, is technically feasible, and is consistent with statutory universal service requirements.
  Moreover, the rural exemption generally is not available when the request for interconnection, services, or network elements comes from "a cable operator providing video programming, and seeking to provide any telecommunications service, in the area in which the rural telephone company provides video programming."
  Section 251(f)(1)(C) also provides an exception to the limitation on the rural exemption, however, for any “rural telephone company that [was] providing video programming on the date of enactment of the Telecommunications Act of 1996."


4.
Armstrong and Citizens disagree about whether, pursuant to the rural exemption set forth in section 251(f)(1)(C), Citizens is exempt from the obligations imposed on incumbent LECs by section 251(c). 
  Armstrong asserts that Citizens largely premises its position on the assertion that obtaining a section 214 authorization before the enactment date of the 1996 Act is sufficient to preserve the section 251(f)(1)(C) limitation.
  Armstrong argues that section 251(f)(1)(C) addresses rural telephone companies that are “providing” video programming on the date of enactment not those merely “authorized” to do so.
  


5.
In response, Citizens disputes Armstrong's contention that Citizens relies solely on its receipt of section 214 authorization to support its claim that it was "providing” video programming.
  The remaining arguments of both parties address the question of whether Citizens was, in fact, “providing video programming” on the date of enactment pursuant to section 251.
  These arguments are outside the scope of Armstrong’s Petition and need not be addressed here.


6.
The question posed by Armstrong in its Petition is whether the receipt of section 214 authorization to provide cable programming service is equivalent to “providing video programming” under section 251(f)(1)(C).
  We find that it is not.  Both parties agree that Congress intended to distinguish between “rural telephone companies that undertook to initiate video programming service in a rural area prior to the contemplation of the Act, and those that initiated video service in contemplation of a competitive local exchange service environment.”
 The language of section 251(f)(1)(C) indicates that the availability of the exemption turns on whether the requesting entity is "providing" video programming, rather than on whether the entity is "authorized" to provide such programming.  The parties provide no compelling reason why we should interpret 'provide' and 'authority to provide' to mean the same thing in the context of section 251(f)(1)(C).  Accordingly, we conclude that a section 214 authorization alone is not synonymous with “providing” video programming within the meaning of section 251(f)(1)(C).  In reaching this conclusion, we need not further address the additional arguments raised by the parties as to whether Citizens was, in fact, “providing video programming” pursuant to section 251.
 


7.
ACCORDINGLY, IT IS ORDERED, pursuant to section 251(f)(1)(C) of the Communications Act of 1934, as amended, 47 U.S.C. § 251(f)(1)(C), and section 1.2 of the 

Commission's rules, 47 C.F.R. § 1.2, that the Petition for Declaratory Ruling filed by Armstrong 

Communications, Inc. on February 26, 1997, IS GRANTED to the extent discussed herein.
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Magalie Roman Salas






Secretary

    �	Section 214 (47 U.S.C. § 214) requires carriers seeking to construct, extend, or acquire a line to obtain from the Commission  a certificate that the public convenience and necessity requires the construction and operation of such a line.  Previously, a rural telephone company seeking to provide cable service within its service area was required to seek authorization to do so under 47 U.S.C. § 214.  This requirement was subsequently eliminated by section 651(c) of the Communications Act of 1934 (Communications Act or Act).  47 U.S.C. § 571(c). Section 651(c) was added to the Communications Act by the Telecommunications Act of 1996 (1996 Act), Pub. L. No. 104-104, 110 Stat. 56, codified at 47 U.S.C. §§ 151 et seq.  All citations herein to the 1996 Act will be to the 1996 Act as codified in Title 47 of the United States Code.


 


    �	47 U.S.C. § 251(f)(1)(C).  Section 251(f)(1)(C) provides 


The exemption provided by this paragraph shall not apply with respect to a request under subsection (c) from a cable operator providing video programming, and seeking to provide any telecommunications  service, in the area in which the rural telephone company provides video programming.  The limitation contained in this subparagraph shall not apply to a rural telephone company that is providing video programming on the date of enactment of the Telecommunications  Act of 1996.


    � 	See Armstrong Petition at 2; Armstrong Reply, Attachment G at1-2. 





    �	See Armstrong Reply, Attachments B, E, F, I at 11, and J at 1.


    � 	Armstrong Petition at 2.





    �	See Armstrong Petition at 3; Armstrong Reply at 4, Attachments A-E.  Citizens and Armstrong disagree about whether Armstrong has perfected a bona fide request for interconnection pursuant to section 251, as required by section 251(f)(1)(A).  While that dispute is not at issue in this proceeding, we have previously addressed the matter in a separate proceeding.  See Armstrong Communications, Inc. Petition for Relief Pursuant to Section 252(e)(5) of the Telecommunications Act of 1996 and Request for Additional Relief, CCBPol 97-6, 13 FCC Rcd 871 (Com.Car.Bur. 1998)(denying Armstrong’s request that the Commission direct Citizens to provide Armstrong with interconnection pursuant to sections 251(b) and (c) and to negotiate in good faith the terms and conditions of an interconnection agreement consistent with those sections; and, or in the alternative, preempt the jurisdiction of the Pennsylvania PUC pursuant to section 252(e)(5) of the Act with respect to Armstrong’s pending request for interconnection with Citizens). Armstrong’s requested reconsideration of that ruling was denied.  See Armstrong Communications, Inc. Petition for Relief Pursuant to Section 252(e)(5) of the Telecommunications Act of 1996 and Request for Additional Relief, CCBPol 97-6, Order on Reconsideration, DA 99-1224 (Com.Car.Bur. rel. June 24,1999).  Armstrong has since requested further reconsideration of those decisions.  See Armstrong Communications, Inc. Petition for Further Reconsideration in CCBPol No. 97-6, filed July 26, 1999.  Citizens has filed an opposition to the petition.  


    �	See Armstrong Petition at 3; Armstrong Reply at 4, Attachments A-E.


    �	See 47 U.S.C. §§ 251(a), 251(b).  


    �	See 47 U.S.C. § 251(c).


    �	47 U.S.C. § 251(f)(1)(A).  Pursuant to 47 U.S.C. § 153(37) the term “rural telephone company” means a local exchange operating entity to the extent that such entity— 


(A) provides common carrier service to any local exchange carrier study area that does not include either—


	(i) any incorporated place of 10,000 inhabitants or more, or any part thereof, based on the most recently available population statistics of the Bureau of the Census; or 


(ii) any territory, incorporated or unincorporated , included in an urbanized area, as defined by the Bureau of the Census as of August 10,1993;


(B) provides telephone exchange service, including exchange access, to fewer than 50,000 access lines;


(C) provides telephone exchange service to any local exchange carrier study area with fewer than 100,000 access lines; or 


(D) has less than 15 percent of its access lines in communities of more than 50,000 on the date of enactment of the Telecommunications Act of 1996.


 


    �	Id.


    �	47 U.S.C. § 251(f)(1)(C).


    �	Id.


    �	See Armstrong Petition at 3; Armstrong Reply at 4, Attachments A-E. 


    �   	Armstrong Petition at 4.





    �	Armstrong Petition at 6.


 


       �	See Citizens Comments at 2-3, 8-9; Citizens Reply at 2.  





    � 	Citizen’s asserts that it had (i) received the approval of the local franchising authority; (ii) invested approximately $850,000 in construction costs; (iii) executed long-term contracts with cable programmers and vendors; (iv) begun to receive video programming signals to its cable head-end; and (v) launched advertising and marketing efforts. Citizens Comments at 3-4, 7-8; Citizens Reply at 2-3.  According to Citizens, these efforts to enter the video programming market are sufficient to support a determination that it was, in fact, providing video programming within the meaning of section 251(f)(1)(C).  Citizens Comments at 5-11; Citizens Reply at 4-16.  Armstrong replies that the phrase "providing video programming" in section 251(f)(1)(C) unambiguously means the actual transmission of video programming to subscribers and thus Citizens was not "providing video programming" on the enactment date within the plain meaning of section 251(f)(1)(C).  Armstrong Reply at 2-3, 7, 9-11.  Armstrong further argues that Congress deliberately chose a "bright-line" test to distinguish between incumbent LECs that are and incumbent LECs that are not eligible for the rural exemption.  Armstrong Reply at 12-17.   See also NCTA Comments at 4-8.





     � 	Armstrong Petition at i.





     � 	Armstrong Petition at 6-7.  See also Citizens Comments at 4-5.  





    � 	We also decline to discuss whether Citizens is entitled to the protection of section 251(f)(1)(C).
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