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Memorandum Opinion and Order on Reconsideration (Further Notice and Order)* to implement
section 258 of the Communications Act of 1934 (Act), as amended by the Telecommunications Act of
1996 (1996 Act).? Section 258 makesit unlawful for any telecommunications carrier to "submit or
execute a change in a subscriber's selection of a provider of telegphone exchange service or telephone
toll service except in accordance with such verification procedures as the Commission shal prescribe®
The goa of section 258 and this Order isto iminate the practice of "damming.” A subscriber may
authorize a change of his or her long distance carrier, or other telecommunications carrier, by requesting
the change directly from his or her local exchange carrier (LEC), or by authorizing the new carrier to
request achange on hisor her behdf. Slamming occurs when a company changes a subscriber's carrier
sdlection without that subscriber's knowledge or explicit authorization. Samming nullifies the ability of
consumers to select the telecommunications providers of their choice. Samming aso digortsthe
telecommunications market because it rewards those companies who engage in deceptive and
fraudulent practices by unfairly increasing their customer base at the expense of those companies that
market in afair and informative manner and do not use fraudulent practices.,

2. The numerous complaints we continue to receive and the input of the state commissions
and the state attorneys generd provide ample evidence that damming is an extremely pervasve
problem.* Indeed, damming is o rampant that it garnered significant attention in Congressin 1998
during the post-legidative session, dthough ultimately no legidation was passed.® Despite the
Commission's existing damming rules, our records indicate that damming hasincreased a an darming
rate. In 1997, the Commission processed approximately 20,500 damming complaints and inquiries,
which isan increase of gpproximately 61% over 1996 and an increase of approximately 135% over
1995.° From January to the beginning of December 1998, the Commission processed 19,769

Implementation of the Subscriber Carrier Selection Changes Provisions of the Telecommunications Act of
1996, Policies and Rules Concerning Unauthorized Changes of Consumers' Long Distance Carriers,
Further Notice of Proposed Rulemaking and Memorandum Opinion and Order on Reconsideration, 12 FCC
Rcd 10,674 (1997) (Further Notice and Order).

2 47 U.S.C. § 258. Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (1996 Act). The
principal goal of the Actisto "provide for a pro-competitive, deregulatory national policy framework
designed to accelerate rapidly private sector deployment of advanced telecommunications and information
technologies and services to all Americans by opening all telecommunications markets to competition."
See Joint Statement of Managers, S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess. Preamble (1996) (Joint
Explanatory Statement).

s 47 U.S.C. § 258(a).

See, e.g., National Association of Attorneys General (NAAG) Comments at Appendix (containing sampling
of consumer complaints); Florida Commission Comments at 1 (stating that it received 2,393 slamming
complaintsin 1996 and that slamming is the number one telecommunications complaint received by the
Florida Commission); NCL Comments at 3 (stating that in 1997, slamming ranked as the sixth most frequent
subject of complaint to the National Fraud Information Center, a hotline for reporting fraud). A list of the
commenters and their identifying abbreviationsisin Appendix C.

William E. Kennard, Chairman of the FCC, received letters from Congress urging the Commission to
implement anti-slamming rules and acknowledging that Congress did not pass slamming legislation. See
L etter from Senator John McCain to William E. Kennard, Chairman, FCC (Oct. 30, 1998); L etter from
Congressman Tom Bliley, et al. to William E. Kennard, Chairman, FCC (Dec. 11, 1998).

Consumer Complaints and Inquiries, Consumer Protection Branch, Enforcement Division, Common Carrier
Bureau, Federal Communications Commission (Oct. 31, 1998).

3
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damming complaints.” Furthermore, the number of samming complaints filed with the Commissionisa
mere fraction of the actua number of damming incidents that occur.®

3. The Commission recently has increased its enforcement actions to impose severe
financid pendties on damming cariers. Since April 1994, the Commission hasimposed find forfeitures
totaling $5,961,500 againg five companies, entered into consent decrees with eleven companies with
combined payments of $2,460,000, and has proposed $8,120,000 in pendties against six carriers.’
Additionally, the Commission may sanction a carrier by revoking its operating authority under section
214 of the Act.® The Commission recently has resorted to such sanctions againgt carriers for repeated
damming and other egregious violations of the Act and our rules**

4, The new rules we adopt in this Order are not merdly intended to conform our existing
rules with the provisions of section 258, but also operate to establish anew comprehensive framework
to combat aggressively and deter damming in the future® With our new rules, we seek to close
loopholes used by carriers to dam consumers and to bolster certain aspects of the rules to increase
thelr deterrent effect. At the heart of the new damming rulesis our determination to take the profit out
of damming. Our new rules absolve subscribers of liability for some damming chargesin order to
ensure that carriers do not profit from damming activities, as well as to compensate subscribers for the
confusion and inconvenience they experience as aresult of being dammed. As an additiond deterrent,
we strengthen our verification procedures and broaden the scope of our damming rules.

5. Our new rules strengthen the rights of consumersin three areas. (1) therdief givento
damming victims, (2) the method by which a carrier must obtain customer verification of preferred
carrier change requests, and (3) the method by which a consumer can "freeze' his or her existing
carier, thus prohibiting another carrier from claiming that it has been authorized to request a carrier
change on behdf of the consumer. More specificaly, with respect to compensation, under our new
rules a subscriber will be absolved of liability for al cals made within 30 days after being dammed.®® If
however, the subscriber fails to notice that he or she has been dammed and pays the unauthorized

7 Id.

8 For example, AT&T estimates that 500,000 of its customers were slammed in 1997. Mike Mills, AT& T
Unveils Plan to Cut "Slamming," Wash. Post, Mar. 4, 1998, at C1.

° Slamming Enforcement Actions, Enforcement Division, Common Carrier Bureau, Federal Communications
Commission (Dec. 17, 1998).

10 See 47 U.S.C. § 214; seealso CCN, Inc. et al., Order, 12 Comm. Reg. (P & F) 104 (1998) (revoking the
operating authority of the Fletcher Companies because they slammed long distance telephone subscribers
and committed other violations of the Communications Act of 1934, as amended) (Fletcher Order).

1 Fletcher Order, 12 Comm. Reg. (P & F) at 104.

12 In light of this new framework, and the addition of new rules, we have redesignated and renumbered the
existing verification rules such that the current section 64.1100 is redesignated as 64.1150, and the current
section 64.1150 isredesignated as 64.1160. See Appendix A. See also 47 C.F.R. 81.412(c) (stating that rule
changes may be adopted without prior notice if the Commission for good cause finds that notice and public
procedure are impracticable, unnecessary, or contrary to the public interest).

18 Seeinfra discussion on Liability of the Slammed Subscriber. This modifies our current rule under which a
slammed consumer is liable for the amount he or she would have paid the authorized carrier for absent the
unauthorized change. See Policies and Rules Concerning Unauthorized Changes of Consumers' Long
Distance Carriers, 10 FCC Rcd 9560, 9579 (1995) (1995 Report and Order).

4
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carrier for such calls, section 258(b) of the Act requires the unauthorized carrier to remit such payments
to the authorized carrier.X* Upon receipt of this amount, the authorized carrier shdl provide the
subscriber with arefund or credit of any amounts the subscriber paid in excess of the authorized
carier'srates.”® The unauthorized carrier must also pay the authorized carrier for any ex

incurred by the authorized carrier in restoring the subscriber's service or in collecting charges from the
unauthorized carrier.® These liability rules will not take effect for 90 days, however to endble

interested carriers to develop and implement an dternative independent entity to administer compliance
with these rules on their behdf.!” If carriers successfully implement such aplan, we will entertain
carriers requests for waiver of the administrative requirements of our liability rules®

6. This Order dso modifies the methods by which acarrier can fulfill its obligation to
obtain consumer verificaion of carrier change requests. In particular, we eiminate the "welcome
package''® as a verification option because we find that it has been subject to abuse by carriers
engaged in damming.° Also in connection with verification, we (1) extend our verification rulesto
apply to carrier change? requests made during consumer-initiated (in-bound) calsto carriers,? rather
than being applicable soldy to outbound cals made by carriers to consumers; (2) extend our

14 See infra discussion on Investigation and Reimbursement Procedures.

15 See infra discussion on Subscriber Refunds or Credits.

16 Seeinfra discussion on Investigation and Reimbursement Procedures.

17 Seeinfra discussion on Third Party Administrator for Dispute Resol ution.

18 The following rule provisionsin Appendix A impose administrative requirements on the authorized carrier:

section 64.1100(c), (d); section 64.1170; section 64.1180. Upon being granted an above-mentioned waiver,
the authorized carrier would be permitted to discharge its obligations under these rules by having the
neutral third party perform the administrative functionsin these rules. Seeinfra discussion on Third Party
Administrator for Dispute Resolution.

10 The welcome package is an information package mailed to a consumer after the consumer has agreed to

change carriers. It includesa prepaid postcard, which the customer can use to deny, cancel, or confirm the
change order.

2 seeinfra discussion on The Welcome Package.

2a In the Further Notice and Order, we stated that we would use the term "preferred carrier" or "PC" to

describe the subscriber's properly authorized or primary carrier(s) (a subscriber may have multiple preferred
carriers - one for local exchange service and one for long distance service), as contemplated by the Act.
We will use the term "carrier change," however, instead of "PC change," to further distinguish achangein
telecommunications carrier from the former term "PIC change,” which referred only to achangein a
subscriber's primary interexchange carrier. Furthermore, for consistency, we amend the text of the rules to
use the term "preferred” in place of the term "primary.” See Appendix A, 88 64.1100, 64.1150. Cf. 47 C.F.R.
§1.412(c) (stating that rule changes may be adopted without prior notice if the Commission for good cause
finds that notice and public procedure are impracticable, unnecessary, or contrary to the public interest).
We note that, where appropriate, we will continue to use the term "PIC" in the text of thisOrder to describe
a subscriber's primary interexchange carrier prior to the 1996 Act.

2 See infra discussion on Application of the Verification Rulesto In-Bound Calls. In 1995, we concluded that

the Commission's verification rules should apply to in-bound calls. See 1995 Report and Order, 10 FCC
Rcd 9560 (1995). The Commission, on its own motion, stayed its1995 Report and Order insofar as it
extends the primary interexchange carrier change (PIC-change) verification requirements set forth in section
64.1100 of the Commission's rules to consumer-initiated calls. Policies and Rules Concerning
Unauthorized Changes of Consumers' Long Distance Carriers, Order, 11 FCC Rcd 856 (1995) (In-bound
Stay Order).
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verification rules to apply, with alimited exception, to al telecommunications carriers in connection with
changes of dl telecommunications sarvice, induding loca exchange sarvice and (3) darify that all
carrier changes must be verified in accordance with one of the options provided in our rules, regardiess
of the manner of solicitation.* Finaly, we set forth rules governing the preferred carrier freeze process,
includi%g verification requirements for imposing a freeze and mandating certain methods for lifting a
freeze.

7. This Order dso contains a Further Notice of Proposed Rulemaking, in which we
propose saverd additiona changes to further strengthen our damming rules and otherwise prevent
damming. In particular, we seek comment on: (1) requiring unauthorized carriers to remit to authorized
carriers certain amounts in addition to the amount paid by dammed subscribers; (2) requiring resdllers
to obtain their own carrier identification codes (CICs) to prevent confusion between resdlers and their
underlying fadilities-based carriers; (3) modifying the independent third party verification method?® to
ensure that it will be effective in preventing damming; (4) darifying the verification requirements for
carrier changes made using the Internet; (5) defining the term "subscriber” to determine which person
or persons should be authorized to make changes in the selection of acarrier for a particular account;
(6) requiring carriers to submit to the Commission reports on the number of damming complaints
received by such carriersto dert the Commission as soon as possible about carriers that practice
damming; (7) imposing aregidtration requirement to ensure that only qudified entities enter the
telecommunications market; (8) implementing a third party administrator for execution of preferred
carrier changes and preferred carrier freezes.

8. We emphasize that the way to attack the damming problem isto combet it on severd
fronts. improving the verification rules, imposing forfeitures and creating other financid disncentives for
unscrupulous carriers, and increasing consumer awvareness. |n addition to prescribing rules to iminate
damming, the Commission will continue to mete out swift, meaningful punishment for carriersthat dam
subscribers. Furthermore, the Commission will continue to work with the states to dert consumers
about damming and other telecommunications trends that may affect them, so that consumers can
protect themsalves from these practices.?’

[I. BACKGROUND

0. The Commission firg established safeguards to deter damming when it implemented
equa access requirementsin 1985. Equa access, which facilitated the entry of multiple competitors
into the long distance service market following the divedtiture of American Telephone & Telegraph

s See infra discussion on Application of the Verification Rules to the Local Market and discussion on

Application of the Verification Rulesto All Telecommunications Carriers. At thistime, however, we exclude
commercial mobile radio services (CMRS) carriers from compliance with our verification requirements. See
infra discussion on Application of the Verification Rules to All Telecommunications Carriers.

2 See Appendix A, §8§ 64.1150, 64.1160.

= A preferred carrier freeze prevents a change in a subscriber's preferred carrier selection unless the

subscriber gives the carrier from whom the freeze was requested his or her express written or oral consent.
See infra discussion on Preferred Carrier Freezes.

% See 47 C.F.R. §64.1100(c).

z The Commission started its consumer outreach program in 1995, with the publication of the Common Carrier

Scorecard. Furthermore, the Commission's Call Center staff, at 1-888-CALL-FCC, istrained to answer
consumer inquiries on slamming.
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Company (AT&T), adlows subscribers to access the facilities of adesignated IXC by diaing 1" only,
rather than having to dia a multi-digit access code for some IXCs?® At the time of the divetiture of
AT&T, IXCs began to compete for presubscription agreements with potentid customers?® Samming
did not occur prior to the advent of competition in the long distance telephone marketplace because
consumers did not have any choicesin long distance service. We note that damming does not include
instances where a subscriber is dropped from a carrier's service, for reasons such as nonpayment of
service, and ends up not being presubscribed to any carrier. Even though thismay be a“change' ina
subscriber's carrier, the subscriber has not been changed to anew carrier and therefore has not been
dammed.

10.  The Commission's origina gpproach required I XCs to obtain written letters of agency
(LOAS)® authorizing the IXC to request on behaf of a subscriber, achange in the subscriber's
preferred interexchange carrier.® Because some carriers continued to engage in damming, however,
the Commission in 1992 adopted procedures for verification of telemarketing saes of long distance
services® In 1995, the Commission, on its own motion and in response to continuing complaints from
consumers regarding damming by 1XCs, adopted rules establishing further anti-damming safeguards to
deter the use of mideading LOAs* The 1995 Report and Order specificaly prohibited the potentialy
deceptive and confusing practice of combining LOAs with promotional materids, such as sweepstakes
entry forms, in the same document.®* The 1995 Report and Order aso prescribed the minimum
content of LOAS, required that the LOA be written in clear and unambiguous language, prohibited
"negative option" LOAS,* and required that L OAs contain complete trandations if they employ more
than one language®® In the Further Notice and Order, the Commission dlaified that cariers using
LOAs mugt fully trandate their LOAs into the same language(s) as their associated promotiond

& See Investigation of Access and Divestiture Related Tariffs, Memorandum Opinion and Order, 101 FCC 2d

911 (1985) (Allocation Order); recon. denied, 102 FCC 2d 503 (1985) (Allocation and Waiver Recon Order);
Investigation of Access and Divestiture Related Tariffs, Allocation Plan Waivers and Tariffs, Memorandum
Opinion and Order, 101 FCC 2d 935 (1985) (Waiver Order). Equal accessfor IXCsisthat whichisequal in
type, quality, and price to the access to local exchange facilities provided to AT& T and its affiliates.

United Statesv. American Tel. & Tel., 552 F.Supp. 131, 227 (D.D.C. 1982), aff'd sub nom., Maryland v.
United States, 460 U.S. 1001 (1983), vacated, United States v. Western Elec. Co., 2 Comm. Reg. (P & F) 1388
(D.D.C. 1996) (Modification of Final Judgment or MFJ).

% Presubscription is the process that enables each subscriber to select one primary 1XC, from among several

available carriers, for the subscriber's phone line(s). Allocation Order, 101 FCC 2d at 928.
% See47C.FR. §64.1150.

sl See Allocation Order, 101 FCC 2d at 929; Waiver Order, 101 FCC 2d at 942.

% See generally Policies and Rules Concerning Changing Long Distance Carriers, CC Docket No. 91-64,

Report and Order, 7 FCC Rcd 1038 (1992) (PIC Verification Order), recon. denied, 8 FCC Rcd 3215 (1993)
(PIC Verification Reconsideration Order).

See generally 1995 Report and Order.
% 1995 Report and Order, 10 FCC Red at 9561.

s "Negative option" LOASs require consumers to take some action to avoid having their telecommunications

carrier switched.

% 1995 Report and Order, 10 FCC Rcd at 9561.
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materids or ora descriptions and instructions®

11.  The Commission's current damming rules, which apply only to long distance carriers,
require such carriersto first obtain authorization from subscribers for preferred carrier changes and then
to verify that authorization.®® The current rules aso require IXCs to verify al PIC changes using either
awritten LOA® or, if the carrier has used telemarketing to solicit the customer, one of the following
four procedures. (1) obtain an LOA from the subscriber; (2) receive confirmation from the subscriber
viaacdl from the subscriber to atoll-free number provided exclusively for the purpose of confirming
change orders dectronicaly;* (3) use an independent third party to verify the subscriber's order; or (4)
send an information package, also known as the "welcome package,” that includes a postage-paid
postcard which the subscriber can use to deny, cancel, or confirm a service order, and wait 14 days
after mailing the packet before submitting the PIC change order.** A carrier that makes unauthorized
changes to a subscriber's selection of telecommunications provider and charges rates higher than that of
the authorized carrier must re-rate that subscriber's bill to ensure that  the subscriber pays no more than
what he or she would have paid the authorized carrier.*> The unauthorized carrier must also pay for
any carrier-change charges assessed by the LEC.#

12.  Aspart of the 1996 Act, Congress for the first time established a specific statutory
prohibition againg "damming.” Section 258(a) of the Act makesit unlawful for any teecommunications
carrier™ to "submit or execute a change in a subscriber's sdlection of a provider of telephone exchange
service or telephone toll service except in accordance with such verification procedures asthe
Commission shdl prescribe*® The section further provides;

Any tdlecommunications carrier that violates the verification procedures described in
subsection (a) and that collects charges for telephone exchange service or telephonetoll
service from a subscriber shal be ligble to the carrier previoudy selected by the

S Further Notice and Order, 12 FCC Rcd at 10677.
% See 47 C.F.R. §8 64.1100, 64.1150.
& 47 C.F.R. § 64.1150.

40 We note that this method of verification may not be used to obtain the initial authorization for a carrier
change because the toll-free number must be provided exclusively for the purpose of verifying previously-
obtained change orders.

47 C.FR. §64.1100.
42 1995 Report and Order, 10 FCC Rcd at 9579.
s Illinois Citizens Utility Board Petition for Rulemaking, 2 FCC Rcd 1726, 1729 (1987) (I1linois CUB Order).

The Act defines "telecommunications carrier" in pertinent part as "any provider of telecommunications
services, except that such term does not include aggregators of telecommunications services (as defined in
section 226)." 47 U.S.C. § 153(44). "Telecommunications service" is defined as "the offering of
telecommunications for afee directly to the public, or to such classes of users as to be effectively available
directly to the public, regardless of the facilities used." 47 U.S.C. § 153(46). The Act defines
"telecommunications" as "the transmission, between or among points specified by the user, of information
of the user's choosing, without change in the form or content of the information as sent and received." 47
U.S.C. §153(43).

% 47U.S.C.§258(@a).
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subscriber in an amount equd to al charges paid by such subscriber after such
violation.*

The enactment of section 258 by the 1996 Act necessitates that we reexamine our existing damming
rules to ensure that they conform with Congress directives. The 1996 Act isintended, inter alia, to
encourage competition in the provision of loca exchange services and further enhance competition in
the long distance market. 1n the environment crested by the 1996 Act, LECs, IXCs, and other carriers
will compete with each other to provide local exchange, intraLATA toll, interLATA toll, intrastate, and
interstate services*’” Furthermore, because LECs will be competing with other carriers for consumers
loca and long distance services, LECs may not be neutrd third partiesin implementing carrier changes.
Because the anti-damming provisons of section 258 apply to dl telecommunications carriers, we must
assess Whether existing safeguards against damming are adequate in a marketplace in which carriers
can compete for local aswell aslong distance service customers, and where there may no longer be a
disnterested party executing changes in subscribers telecommunications carriers.

[1l. DISCUSSION

13. Until now, our efforts to deter damming have concentrated on enhancing the verification
of carrier changes and on issuing monetary forfeitures againgt carriers who violate our verification rules.
Despite the safeguards established by our exigting rules, however, the problem of damming has
continued to grow. While some unauthorized changes may be inadvertent,® and whileit istoo early to
measure the impact of our recently heightened prosecution of damming carriers, our experience in this
arealeads us to the inescapable concluson that damming has become a profitable business for many
carriers. For this reason, the rules we adopt in this Order not only seek to strengthen the exigting
verificaion rules, but are more broadly designed to prevent carriers from making any profits when they
dam consumers.

14.  Anessentid dement of this effort is the adoption of rules absolving consumers of
ligbility to damming carriers for chargesincurred for alimited period of time after an unauthorized
change. Where a subscriber does pay the damming carrier, section 258 requires the damming carrier

% 47U.S.C. § 258(h).

“ In the Further Notice and Order, we modified section 64.1150(e)(4) to use the terms "interstate/intrastate"
and "interLATA/intraLATA" in order to adopt rules that would be generally relevant to all jurisdictions.
Further Notice and Order, 12 FCC Rcd at 10,705. For convenience, throughout thisOrder we will use
generally theterms "interLATA/intraLATA" except where "interstate/intrastate” would be more appropriate
(e.g., indiscussion of federal and state jurisdiction issues). We will use generally theterm "intraLATA" to
refer to intraLATA interexchange, and "local exchange" will refer to intraLATA exchange. We note that a
LATA (Local Access and Transport Area) is defined in Section 3(25) of the Act as a contiguous
geographic area:

(A) established before the date of enactment of the Telecommunications Act of
1996 by a Bell operating company such that no exchange areaincludes points within more
than 1 metropolitan statistical area, consolidated metropolitan statistical area, of State,
except as expressly permitted under the AT& T Consent Decree; or

(B) established or modified by a Bell operating company after such date of
enactment and approved by the Commission.

47 U.S.C. § 153(25).
@ See, e.g., ACTA Comments at 4; Sprint Comments at 3.

9
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to pay the chargesit collects from the dammed subscriber to the properly authorized carrier.”® Hence,
carriersthat violate our verification procedures will either be deprived of, or be required to forfeit,
revenues they heretofore have been able to keep.®® We have seen many cases where unscrupulous
carriers have generated huge profits through damming, only to disappear or declare bankruptcy when
finally caught. One way to deter this behavior isto ensure that these carriers never receive any money
from dammed consumersin the first indance. Moreover, even where carriers have not engaged in an
intentiona pattern of damming, the strongest incentive for such carriers to implement grictly our
verification rulesisto know that falure to comply may mean that they will not get paid for any services
rendered after an unauthorized switch.

15.  Our new rules confront the problem of damming in three ways by (1) adopting liability
provisons that take the economic incentive out of damming; (2) adopting more stringent verification
requirements; and (3) broadening the scope of our rules. We conclude that this rigorous approach will
combat effectively the damming problem in the long distance telecommunications market, as well as
prevent damming occurrences as competition develops in the local exchange and intraL ATA toll
markets. The mgority of commenters support our approach as outlined in the Further Notice and
Order. Some commenters contend that we should not adopt additiona damming rules without further
andysis of the causes of damming.>! Our experience with consumer damming complaints, however, as
well asthe very thorough record that has been compiled in this docket, have supplied us with abundant
evidence concerning the problem and causes of damming to adopt the rules contained herein.

16. Weemphasize that the rules we adopt strike a balance between our goals of protecting
consumers and of promoting competition. Rules that make it more difficult for carriersto dam
consumers may aso make it more difficult for carriers to gain new subscribersin alegitimate manner.
Nonetheless, our ultimate concern in this proceeding is protecting consumers and consumer choice.
We can not dlow this fraudulent practice to grow unabated asit has in recent years. Moreover, for
healthy competition to flourish, consumer choice must be protected vigoroudy. Thus, the damming
rules we adopt herein operate to foster meaningful competition thet is not at the expense of important
consumer protection.

A. Section 258(b) Liability
1 Liability of the Slammed Subscriber
a. Background

17. In the Further Notice and Order, the Commission stated that section 258(b) of the
Act makesit clear that any unauthorized carrier is not entitled to keep any revenue gained through

4 47U.S.C. §258(b).

Prior to the passage of section 258, a carrier that slammed a consumer was permitted to collect from the
consumer the amount that the consumer's properly authorized carrier would have charged. See 1995
Report and Order, 10 FCC Rcd at 9579.

= See, e.g., Sprint Comments at 25; U SWEST Reply Commentsat 4. ACTA, Sprint, and Frontier contend, for
example, that an alleged slam may occur for a number of reasons, ranging from the error of an incumbent
local exchange carrier (ILEC) to a consumer's change of heart, and that the problem of slamming has been
exaggerated by the media. ACTA Comments at 4; Frontier Comments at 4; Sprint Comments at 3.
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damming.>> The Commission noted, however, that the Act did not address whether subscribers must
pay any unpaid charges assessed by an unauthorized carrier to the properly authorized carrier, or
whether charges collected from the unauthorized carrier should be returned to the subscriber who has
been dammed.>® In the 1995 Report and Order, the Commission supported the policy of alowing
unauthorized 1XCs to collect from the consumer the amount of charges the consumer would have paid
if the preferred carrier had never been changed.> The National Association of Attorneys Generdl
(NAAG), inits petition for reconsderation of the 1995 Report and Order, urged the Commission to
consider absolving dammed consumers of al liability for charges assessed by unauthorized IXCs> In
the subsequent Further Notice and Order, the Commission concluded that it did not have sufficient
information to determine whether totd forgi veness of charges would further deter 1XCs from damming
and sought further comment on the issue.®

b. Discussion

18.  Our experience with damming and the failure of our existing rules to sem the growth of
this fraudulent practice convince us that strong prophylactic measures are necessary to ensure that
consumers choices of telecommunications service providers are respected. We therefore conclude
that subscribers should not have to pay for damming charges, a change that should prevent carriers
from gaining any revenues from damming activities. Moreover, consumers deserve some compensation
for the inconvenience and confusion they experience from being dammed. Therefore we adopt arule
absolving consumers of liability for unpaid charges assessed by unauthorized carriers for 30 day's after
an unauthorized carrier change has occurred.®>” Any carrier that the subscriber cals to report the
unauthorized change, whether that entity is the subscriber's LEC, unauthorized carrier, or authorized
carier, isrequired to inform the subscriber that he or sheis not required to pay for any damming
chargesincurred for the first 30 days after the unauthorized change.® If a subscriber pays chargesto
his or her unauthorized carrier, however, such subscriber's ligbility will be limited to the amount he or
she would have paid the authorized carrier.®® We note that, as explained fully in the discussion on Third
Party Adminigrator for Dispute Resolution, we delay the effective date of the liability rulesfor 90 days
to provide interested carriers an opportunity to implement a dispute resolution mechanism involving an
independent administrator.®

52 Further Notice and Order, 12 FCC Rcd at 10689; see also 47 U.S.C. § 258(b).
8 Further Notice and Order, 12 FCC Rcd at 10689.

> See 1995 Report and Order, 10 FCC Rcd at 9579 (concluding that "the slammed consumer does receive a
service, even though the service is being provided by an unauthorized entity").

55 NAAG Petition for Reconsideration at 5.

56 Further Notice and Order, 12 FCC Rcd at 10690, 10706.

57 See Appendix A, 8§ 64.1100(d). In aseparate proceeding, we have proposed changes to consumer

telephone billsto make it easier for consumers to identify changesin preferred carriers. Truth-in-Billing
and Billing Format, Notice of Proposed Rulemaking, 13 FCC Rcd. 18176 (1998) (Truth-in-Billing NPRM).
% See Appendix A, § 64.1100(d).

59 Seeinfra discussion on Subscribers Refunds or Credits.

Seeinfra discussion on Third Party Administrator for Dispute Resolution.
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19. Many state commissions and consumer protection organizations support absolving the
consumer of liability for charges incurred after being dammed.®* We agree with those commenters,
such as NCL, NAAG, and the Virginia Commission, that absolving dammed consumers of liability for
charges will discourage damming by taking the profit out of this fraudulent practice. Specificaly, our
lidbility rules thet provide for limited absolution for damming charges will deter damming by minimizing
the ogzportunity for unauthorized carriers to physicaly take control of damming profits for any period of
time® Even though section 258(b) requires the unauthorized carrier to remit to the authorized carrier
al charges collected from the subscriber,® this does not mean that the unauthorized carrier will be
deprived of revenue, nor that the authorized carrier will receive such money. Severa commenters date
that absolution is preferable to using the remedy in section 258(b) because the damming carrier islikely
to refuse to remit revenues to the authorized carrier.® In practice, unscrupulous cariers will have many
excuses for not remitting any money to authorized carriers, including going bankrupt or smply
disappearing.®® We have seen severd carriers go bankrupt during or after our investigations for
damming violations®® and have concerns that such carriers will smply reappear in another location,
under adifferent name, and continue to dam consumers. We have aso seen carriers change business
locations frequently in order to avoid lighility for damming.®” We find, based on our experience, that
unscrupulous carriers will atempt to take such evasive actions to avoid having to pay financid pendties
to authorized cariers for damming.®® Unscrupulous carriers would therefore be able to continue to
profit from damming if we require the consumer to pay the unauthorized carrier. Eliminating the cash
flow to damming carriersin the firgt instance prevents damming carriers from keeping any damming
profits.

20.  Thisrule dso makes damming unprofitable because it provides consumers with
incentive to scrutinize their monthly telephone hills early and carefully. By encouraging consumersto
police their own telephone hills, this rule enlists the public's help in detecting occurrences of damming.*®

&1 See, e.g.,, NAAG Comments at 5; NCL Comments at 9; Virginia Commission Comments at 3-4; Citizens

Comments at 2. Montana Commission states that Montana's law absolves subscribers of liability for all
chargesincurred after sslamming. Montana Commission Comments at 2.

62 See, NCL Comments at 9; Montana Commission Comments at 3-4; Virginia Commission Comments at 3-4.

8 47U.S.C. §258(b).
64 See, e.g., Citizens Reply at 4; NY SDPS Comments at 11; PaOCA Comments at 8.

&  See, e.g., NYSDPS Comments at 11; PaOCA Comments at 8.

66 The Commission has rescinded Notices of Apparent Liability for slamming violations because the subject

carriers have filed for bankruptcy. See, e.g., Interstate Savings D/B/A 1Sl Telecommunications, Notice of

Apparent Liability for Forfeiture, 10 FCC Rcd 10877 (1995); I nter state Savings D/B/A 1S

Telecommuni cations, Memorandum Opinion and Order, 12 FCC Rcd 2934 (1997).
67 For example, in April 1998, we assessed forfeitures of $5,681,500 against a carrier for slamming and other
violations of the Act and our rules. Fletcher Order, 12 Comm. Reg. (P&F) 104 (1998). During the course of
our investigation, the Fletcher Companies deliberately eluded Commission staff by moving to different
addresses and by failing to provide legitimate business addresses or telephone numbers.

In the accompanying Further Notice of Proposed Rulemaking, we discuss requiring carriersto file a
registration with the Commission to enable us to locate and track carriersin the future.

6 See Truth-in-Billing NPRM, 13 FCC Rcd at 18186 (proposing that telephone bills include a section that
highlights any changes in a consumer's service status).
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By providing subscribers with aremedy that is easy to adminigter, i.e., consumers Smply refuse to pay
telephone bills containing damming charges, we provide a quick and smple process to sop damming.
Although requiring consumers to pay charges to their authorized carriers would aso prevent damming
cariers from obtaining damming profits, this would involve a more complicated mechanism. Payment
of damming charges to authorized carriers at the rates of the authorized carriers would require re-rating
of billsin every instance of damming. 1t also would result in the authorized carrier being paid for
services it never provided. Absolution provides consumers with the incentive to help themselves with
an easly administered remedy. For these reasons, we believe that absolving consumers of ligbility for
damming charges will be far more effective than requiring them to pay chargesto their authorized
carriers, as many commenters suggested.”

21.  Wedso choose to absolve consumers of liability for alimited time because it provides
some compensation to consumers for the time, effort, and frustration they experience as aresult of
being dammed, aswell asfor the loss of choice and privacy.” We find that consumers suffer a great
ded of confusion and outrage upon discovering that they have been dammed. We further find that a
consumer often experiences greet difficulty and inconvenience in correcting the damming situation and
being restored to his or her rightful carrier. Because damming inflicts these burdens on consumers,
dammed consumers should receive reparation for their troubles.

22.  We baance this need to compensate the consumer, however, againg the possibility of
consumers improperly reporting that they were dammed in order to obtain free telephone service. The
likelihood of this type of fraud is the main objection of most carriers to a rule asolving consumers of
lighility.” To address such concerns about fraud, we point out that subscribers may only be absolved
of ligbility if they have in fact been dammed. Carriers can, as described below, produce proof of vaid
verification to refute a subscriber's claim that he or she was dammed. This approach has the added
benefit of strengthening carriers incentive to comply grictly with our verification proceduresin order to
protect themsdlves from ingppropriate claims by consumers that they have been dammed. Our rules
will motivate carriers that submit legitimate carrier changes not only to verify carrier changes properly,
but aso to use forms of verification that provide solid evidence that a consumer has authorized and
verified acarier change.”? Spedificaly, we st forth in the Investigation and Reimbursement
Procedures section of this Order the mechanism by which a carrier may refute a subscriber's claim of
being dammed.”

23. In the Further Notice and Order, the Commission asked commenters to consder, if
subscribers were to be aosolved of liability for unpaid charges, whether it should limit the time during
which subscribers would not be liable for charges, and it asked for recommendations regarding what
that time should be.”” Commenters state that if consumers are to be absolved of liability for charges

n See, e.g., Bell Atlantic Comments at 2; CompTel Comments at 11; USTA Comments at 10.

n See, e.g., Montana Commission Comments at 3-4; OCC Reply Comments at 7.

& See, e.g., Ameritech Comments at 28; Illinois Commission Comments at 6; TRA Comments at 14.

. For example, a carrier may wish to provide an audio tape recording of an independent third party
verification.

" Seeinfra discussion in Investigation and Reimbursement Procedures.
®d.
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incurred after being dammed, it should be for only alimited time.”® We agree that restricting the period
of time for which the consumer is absolved of charges not only limits opportunities for consumers to
take possible unfair advantage of carriers, but aso provides incentive for consumersto review their bills
carefully and promptly. We limit the absolution period to 30 days after an unauthorized change has
occurred. Severd carriers support a 30-day limit to absolution.”” To the extent that the subscriber
receives additiona charges from the damming carrier after the 30-day absolution period, the subscriber
shall pay such charges to the authorized carrier at the authorized carrier's rates after the authorized
carrier has re-rated such charges.”® In most cases, the consumer will discover the unauthorized change
upon receipt of the first monthly bill after the unauthorized change occurs, because that bill generaly
provides the consumer with the first notice that a carrier change has been made.” The baanced
gpproach we adopt today encourages consumers to become more vigilant in detecting damming by
giving them incentive to review ther telephone bills carefully.

24.  Thelimitation on absolution for the first 30 days after an unauthorized change may be
waived by the Commission in circumstances where it is necessary to extend the period of absolution in
order to provide a subscriber with afair and equitable resolution. Waiver of the Commisson'srulesis
appropriate only if specid circumstances warrant a deviation from the generd rule, and such deviation
will serve the public interest.®® As explained above, we conclude that a 30-day limit is reasonable
because subscribers generally discover within one month that an unauthorized change has occurred.
The specid circumstances that may affect this period of asolution would likely be practices used to
delay the subscriber's redlization of the carrier change. For example, awaiver of the 30-day limit might
be appropriate if the subscriber's telephone bill failed to provide reasonable notice to the subscriber of
acarier change, or if the damming carrier did not have amonthly billing cycle. Another factor that
could extend the absolution period would be a Situation in which the damming carrier did not
immediately bill the subscriber for cals made, but instead withheld charges for severd months and
placed dl such charges on alater hill, such that the subscriber did not redize that a dam occurred until
months after the fact. We note, however, that we expect these instances to be infrequent and will not
grant waivers of the 30-day limit unless the request meets dl of the criteriafor waivers.

25. Werecognize that in 1995 the Commission decided that dammed consumers should
pay their unauthorized carriers for chargesincurred after being dammed at the rate they would have
paid if the unauthorized change had never occurred.® The Commission based its decision on the fact

& See, e.g., Excel Comments at 6-7; NY SCPB Comments at 9; WorldCom Comments at 13.

" See, e.g., Citizens Reply at 4; WorldCom Reply at 11; MCI Ex Parte Letter from Mary L. Brown, MCI
WorldCom, Inc. to Magalie Roman Salas, FCC (Nov. 17, 1998) (stating that MCI WorldCom supported the
provision in recent slamming legislation that would have required carriers to provide up to 30 days of free
service to consumers where the carrier could not produce evidence of compliance with the Commission's
rules); Telecommunications Resellers Association Ex Parte Presentation at 9 (Dec. 3, 1998) (suggesting a 30-
day limit on the extent to which consumers may be relieved from paying for telephone service received from
slamming carriers).

™ See Appendix A, § 64.1100(d)(3).

& In the Truth-in-Billing rulemaking proceeding, we proposed that all telephone bills include a section that

highlights all changes to a subscriber's service, including carrier changes. See Truth-in-Billing NPRM, 13
FCC Rcd at 18186.

80 WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969).
8 See 1995 Report and Order, 10 FCC Rcd at 9579.
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that the dammed subscriber does receive a service, even though the service is provided by a carrier not
of the consumer's choosing.®? The Commission recognized, however, that this solution "may not be the
best deterrent againgt damming . . . if 'damming’ continues unabated . . . we may haveto revist this
question a alater date."®® Because damming continues to be amgor consumer problem, we now find
that our gpproach to consumer liability must be revised. We conclude that the most effective deterrent
to damming is to absolve consumers of lidbility for alimited time. Thiswill deprive damming carriers of
revenue while cresting incentives both for consumers to read their telephone bills and for carriersto
ensure that carrier changes are made in accordance with our rules.

26.  Seved cariersargue that dammed consumers should pay dl charges because
absolving them of liability would give consumers awindfdl.2* We disagree. This argument failsto
recognize that consumers who are dammed have suffered both the persond intruson of having their
choices denied, aswell asthe imposition of having to remedy the unauthorized change. That is, the
consumer has been the subject of fraud, or even mistake, on the part of the unauthorized carrier and
deserves some compensation for the intruson, aswell asfor the time and effort expended in reingtating
the preferred carrier.

27. Furthermore, we agree with those commenters that state that a limited absolution rule
does not substantidly harm the authorized carrier, who has not provided service to the dammed
consumer during the period of absolution.® In the Further Notice and Order, the Commission sought
comment on the effect of aosolving dammed subscribers of liability for unpaid charges, in light of the
fact that the authorized carrier might be deprived of foregone revenue.®® We now conclude that,
athough the authorized carrier is deprived of profits that it would have received but for the unauthorized
change, it so has not actually provided any service to the subscriber and it gppears that the authorized
carier is not out of pocket for most costs that it would have borneiif it had in fact provided service.
This includes not only the cost of transmission, but other costs of providing service, such as access
charges and other fees® We emphasize that, should the authorized carrier conclude that it is entitled to
any compensation from the damming carrier that it does not receive under our rules, such aslogt profits
or other damages, the authorized carrier has recourse againgt the damming carrier in the appropriate
forum, such as before the Commission or in a state or federal court.22 We conclude that the approach
to liability we adopt herein strikes a reasonable baance between the interests of carriers and

82 Id.
8 Id.

8 See, e.g., CWI Comments at 10; SBC Commentsat 11. See also ACTA Comments at 35; TRA Comments at
14 (stating that authorized carriers should not be deprived of revenue).

8 See, e.g., Citizens Comments at 4; NCPSUC Comments at 5; NY SCPB Reply at 4; OCC Comments at 4.

8 Id.

87 In the Commission's most recent estimates, the combined access charges paid by long distance carriers are

approximately four cents per minute. Trends in Telephone Service, Federal Communications Commission,
July 1998. By comparison, many long distance carriers have been advertising residential rates of ten cents
per-minute or less.

See, e.g., 47 U.S.C. 8 208. The authorized carrier may take many different avenues to make additional claims
against the slamming carrier. For example, the authorized carrier could file suit in state court for tortious
interference with a business contract. If the slamming carrier isareseller of the authorized carrier's services,
the authorized carrier might also have a claim against the slamming carrier for violation of contract terms.
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consumers. We aso note that, in the Further Notice of Proposed Rulemaking section of this Order, we
propose to permit the authorized carrier to collect from the damming carrier either: (1) double the
amount of charges paid by adammed subscriber, or (2) the amount for which a subscriber has been
absolved of liability.® This proposa would provide limited absolution for al consumers -- thus
satisfying Congress policy tha "consumers be made whole€'® -- while at the same time ensuring that
authorized carriers are no worse off as aresult of an unauthorized change.

28.  Severd commenters, including AT& T and GTE, Sate that consumers should pay for
services received in order to give effect to the remedy in section 258(b), which requires unauthorized
carriersto give authorized carriers dl charges collected from dammed subscribers® By itsterms, that
remedy applies only when the consumer has in fact made payment to the unauthorized carrier. Section
258(b) does not require the consumer to pay either the authorized carrier or the unauthorized carrier.®
Asdiscussed in the following section, if a subscriber does pay his or her unauthorized carrier, the
authorized carrier will be entitled to collect that amount from the unauthorized carrier in accordance
with section 258(b). Although we recognize that encouraging subscribers not to pay the damming
carrier may reduce the amounts authorized carriers may collect from damming carriers pursuant to
section 258(b), absolving subscribers of the responghility to pay their damming carriersin the first
instance does not abrogate the section 258(b) remedy for authorized carriers.

29.  Wedo recognize that by absolving the consumer of ligbility for acertain period of time,
our remedy goes beyond the specific statutory remedy that is explicitly set forth in section 258(b) of the
Act. Section 258(b) also states, however, that "the remedies provided by this subsection are in
addition to any other remedies available by law."®* Absolving dammed subscribers of lidhility for a
limited period of timeiswithin the Commission's authority under section 201(b) to "prescribe such rules
and regulations as may be necessary in the public interest to carry out the provisions of [the] Act,” as
well as under section 4(i) to "perform any and dl acts, make such rules and regulations, and issue such
orders, not inconsistent with [the] Act, as may be necessary in the execution of its functions."®*

Pursuant to such authority, we have determined that the most effective method of deterring damming is
to deprive carriers of revenue from damming by absolving consumers of ligbility for 30 days after the
unauthorized change. Aswe have dready stated, by enabling the consumer to forgo payment to the
damming carrier, we limit the opportunities for damming carriers to profit from damming. Furthermore,
the absol ution remedy we adopt is not incons stent with section 258 because the section 258(b) remedy
only applies to charges that have been paid to the damming carrier and does not reference charges that
have not been paid.

30.  Wedso recognize that, to the extent that our rules permit authorized carriers to collect
some charges, a their rates, for services provided by damming carriers beyond the 30-day absolution
period, these requirements are not in accordance with Section 203(c), which requires carriers to collect

See infra Further Notice of Proposed Rulemaking, Recovery of Additional Amounts from Unauthorized
Carriers.

Joint Explanatory Statement at 136.

o See, e.g., AT& T Comments at 10; GTE Reply Comments at 6.
92 47U.S.C. § 258(b).

% d.

% See47U.S.C. 8§ 201(b); 4(i).
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chargesin accordance with their filed tariffs® Because tariffs only permit carriersto collect charges for
service they actudly provide, our new rule requiring authorized carriers to collect charges for service
provided by damming carriers would not be in accordance with their tariffs. Section 10 of the Act,
however, permits the Commission to forbear from applying section 203 tariff requirements to interstete,
domestic, interexchange carriers if the Commission determines that three statutory forbearance criteria
are satisfied.*® We conclude that these criteria are met.

31 Firgt, we find that enforcement of section 203(c) in thisingtance is not necessary to
ensure that the charges, practices, classfications, or regulations by, for, or in connection with that
carrier or service are just and reasonable and are not unjustly or unreasonably discriminatory.®” The
circumstances under which we permit the authorized carrier to collect chargesthat are not in
accordance with its tariff are very limited. In fact, by requiring the subscriber to pay the authorized
carrier rather than the damming carrier, our rule helps to deter the unlawful, unjust, and unreasonable
practices of damming carriers by preventing them from making profits from dammed consumers.
Under these limited circumstances, our rule is not necessary to ensure that the authorized carrier's
charges, practices, classfications, or regulations from being just and reasonable, and not unjustly or
unreasonably discriminatory.

32.  Second, enforcement of section 203(c) under these circumstances is not necessary for
the protection of consumers.® On the contrary, requiring subscribers to pay their damming carriers
rather than their authorized carriers would be harmful to consumers. Our rule operates to protect
consumers from the abusive practices of damming carriers by depriving such carriers of damming
profits. Therefore enforcement of section 203(c) in this particular Situation is not necessary to protect
consumers.

33.  Third, forbearance from gpplying section 203(c) in this instance is condgstent with the
public interest.®® In making this determination, section 10(b) a'so requires us to consider whether
forbearance will promote competitive market conditions, including the extent to which forbearance will
enhance competition among providers of telecommunications services!® We conclude that permitting
the subscriber to pay the authorized carrier for charges imposed by damming carriers after the 30-day
absolution period is consgent with the public interest. Samming distorts competition in the
marketplace because it rewards carriers who employ fraud and deceit over carriers that are conducting
lawful activities. Slamming aso deprives a consumer of choice. Because our rule deters damming by
making damming unprofitable, it promotes the public interest, including enhancing competition for
telecommunications services.

% Section 203(c) states that no carrier shall "(1) charge, demand, collect, or receive a greater or less or different

compensation, for such communication, or for any service in connection therewith, between the points
named in any such schedule than the charges specified in the schedule than in effect, or (2) refund or remit
by any means or device any portion of the charges so specified, or (3) extend to any person any privileges
or facilities, in such communication, or employ or enforce any classifications, regulations, or practices
affecting such charges, except as specified in such schedule." 47 U.S.C. § 203(c).

% 47U.S.C. §160(a).

%  Seeid. at § 160(a)(1).
% Seeid.at §160(a)(2).
% Seeid. at § 160(a)(3).
100 |d. at § 160(b).
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2. When the Sammed Subscriber Paysthe Unauthorized Carrier

34.  We concluded above that a dammed subscriber is not liable for charges incurred during
the first 30 days after an unauthorized carrier change.® In the event that a subscriber nevertheless
pays the unauthorized carrier for damming charges, two rules shdl govern. Firg, the unauthorized
carier is obligated to remit to the authorized carrier al charges paid by the subscriber. Second, after
receiving this amount from the unauthorized carrier, the authorized carrier shal provide the subscriber
with arefund or credit for any amounts the subscriber paid in excess of what he or she would have paid
the authorized carrier absent the unauthorized change.

a. Liability of the Unauthorized Carrier

35.  We adopt the rule proposed in the Further Notice and Order to provide that any
telecommunications carrier that violates the Commission's verification procedures and that collects
charges for telecommunications service from a subscriber shdl be liable to the subscriber's properly
authorized carrier in an amount equa to al charges paid by such subscriber after such violation. This
remedy is directed specificaly by the language in section 258(b) of the Act.1®® All of the parties
commenting on the proposed rule support this approach.’® Consistent with the discussion above, this
rule will gpply in stuations in which the subscriber has paid charges to an unauthorized carrier.

36. Weadsoimpose certain additiond pendties on unauthorized carriers. As proposed in
the Further Notice and Order, we aso require the unauthorized carrier to pay for reasonable billing
and collection expenses, including atorneys fees, incurred by the authorized carrier in collecting
charges from the unauthorized carrier.® Several commenters support the imposition of these
additiona pendties!® Although section 258 only requires the unauthorized carrier to remit to the
authorized carrier al charges collected from the dammed subscriber, we conclude that we have
authority to grant the authorized carrier additional remedies!® Requiring the unauthorized carrier to
pay for expensesincurred by the authorized carrier in collecting charges from the unauthorized carrier
ensures that the authorized carrier does not suffer further economic loss because of the unauthorized
change, and adds an economic incentive for the authorized carrier to seek reimbursement for damming.
Additiondly, snce the rule increases the pendty for damming, the unauthorized carrier may facilitate
reimbursement to the authorized carrier in order to avoid payment of any additiona expenses for billing

101 gee supra discussion on Liability of Subscribersto Carriers.

102 Further Notice and Order, 12 FCC Rcd at 10691. See Appendix A, §8§ 64.1100(c); 64.1170(a)(2)(A).
103 gee, e.g., ACTA Comments at 36; GTE Comments at 15; Sprint Comments at 26; Telco Comments at 9.

104 Further Notice and Order, 12 FCC Red at 10,691. See also Appendix A, § 64.1170(b). Although the
authorized carrier may collect attorneys' feesincurred in collecting charges from the unauthorized carrier
prior to the filing of aformal complaint with the Commission, the Commission has no authority to award
attorneys' fees incurred during litigation before the Commission. See Multimedia Cablevision, Inc. v.
Southwestern Bell Telephone Co., 11 FCC Recd 11202, 11208 (1996); Comark Cable Fund [11 v.
Northwestern Indiana Telephone Co., 100 FCC 2d 1244, 1259 (1985).

105 gee, e.g., Ameritech Comments at 27, n.6; Bellsouth Comments at 14; GTE Comments at 15, n.33; MClI
Comments at 20; NAAG Comments at 8; SBC Comments at 12.

16 Because section 258 states that "the remedies provided by this subsection are in addition to any other

remedies available by law," the Commission is not limited to using only the remedy contained in section
258. 47 U.S.C. §258. Seealso 47 U.S.C. 88 4(i); 201(b).
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and collection. Although severa commenters support this rule,’” severa other commenters object,
arguing that such expenses would be difficult to determine.’® We disagree because we find that
cariers are sophisticated business entities that are well aware of the expenses of collection, including
litigation costs. Moreover, we believe that collection expenses likely will become standardized among
cariersin the relatively near future. More importantly, we conclude that an unscrupulous carrier should
bear full financid responghility for the cogs of its unlawful actions.

37.  Wedso require the unauthorized carrier to pay for the expenses of restoring the
subscriber to his or her authorized carrier.® We have previoudy stated that where an interexchange
carrier submits arequest that is disputed by a subscriber and the interexchange carrier is unable to
produce verification of that subscriber's change request, the LEC must assess the gpplicable change
charge againgt that interexchange carrier.*® We codify and expand our prior requirement to
encompass any carrier, not just an interexchange carrier, that is unable to provide verificaion of a
subscriber's change request. By requiring the unauthorized carrier to pay the change charge to the
authorized carrier, we ensure that neither the authorized carrier nor the subscriber incurs additiona
expensesin restoring the subscriber to his or her preferred carrier. Furthermore, requiring the
unauthorized carrier to pay these additiond charges will serve as a further deterrent to unauthorized
changes.

b. Subscriber Refundsor Credits

38.  Our new rules will enable subscribersto prevent carriers from profiting by absolving
them of liability for the first 30 days after an unauthorized change. We conclude, however, that the
specific provisons of section 258(b) appear to prevent us from absolving consumers of ligbility to the
extent that they have dready made payments to their unauthorized carriers!'! We conclude that
Congress intended that subscribers who pay for damming charges should pay no more than they would
have paid to their authorized carriers for the same service had they not been dammed.**2 Indeed, the
legidative higory reflects Congr ond intent that "the Commisson's rules should aso provide that
consumers be made whole."'** Therefore our rules will require the authorized carrier to refund or credit
the subscriber for any charges collected from the unauthorized carrier in excess of what the subscriber

07 gee, e.g., Ameritech Comments at 27, n.16; Bell South Comments at 14.

18 See, e.g., BIC Comments at 8; Texas Commission Comments at 6.

109 gee Appendix A, §8§ 64.1100(d)(2), 64.1170(a)(2)(B). See, e.g., SBC Comments at 12; TRA Comments at 15;
WorldCom Comments at 14.

10 gseelllinois CUB Order, 2 FCC Red at 1729.

1 gsection 258(b) states that "[a]ny telecommunications carrier that violates the verification procedures

described in subsection (a) and that collects charges for telephone exchange service or telephone toll
service from a subscriber shall be liable to the carrier previously selected by the subscriber in an amount
equal to all charges paid by such subscriber after such violation." 47 U.S.C. § 258(b).

12 gee Appendix A, §§ 64.1100(d)(1). We realize that this rule appears to treat slammed consumers differently,

by absolving of liability those consumers who do not pay unauthorized charges, while not providing a
complete refund to consumers who may inadvertently pay such charges. We propose in the Further Notice
of Proposed Rulemaking a way to provide a complete refund to subscribers who have paid their slamming
carrierswhile still complying with the language of Section 258. See infra Further Notice of Proposed
Rulemaking, Recovery of Additional Amounts from Unauthorized Carriers.

13 Joint Explanatory Statement at 136.
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would have paid the authorized carrier absent the switch. This gpproach is congstent with the
Commission's current rules that ensure that the dammed subscriber pays no more for service than he or
she would have paid before the unauthorized switch. Furthermore, we conclude that requiring arefund
of the excess amounts paid by the subscriber does not harm the authorized carrier who hasin fact
received payment for service that it did not provide to the subscriber. Should the authorized carrier
conclude that it is suffering some financid harm, nothing in our rules would preclude the carrier from
filing aclaim againg the unauthorized carrier for lost profits or other damages ™4

39.  Werequire the authorized carrier to refund or credit the subscriber with any amounts
the subscriber paid in excess of the authorized carrier's rates, after the authorized carrier has received
from the damming carrier dl amounts paid by the subscriber to the damming carrier. > Thiswill
prevent the dammed consumer from being financidly harmed by the unauthorized change, in
accordance with the Commisson's belief, as stated in the Further Notice and Order, that adammed
subscriber should receive prompt and full reparation for harm suffered as a consequence of
unauthorized carrier changes!® We note that section 258 only requires that the unauthorized carrier
remit to the authorized carrier dl charges paid by the subscriber after the unauthorized change'’” We
conclude that we have authority to impose these requirements on authorized carriers to prevent
subscribers from suffering further harm from damming.*'® Moreover, the legidative history, which
mentions restoring lost premiums to dammed subscribers, demonstrates Congressona concern that
subscribers do not suffer losses due to being dammed.*® The authorized carrier may keep the amount
that it would have earned absent the unauthorized switch and refund or credit the difference to the
subscriber.

40. If the authorized carrier fails to collect the charges paid by the subscriber from the
unauthorized carrier, the authorized carrier is not required to provide arefund or credit to the
subscriber.! The authorized carrier, who has done no wrong, should not be pendized by having to
provide the subscriber with arefund paid out of the authorized carrier's pocket. The authorized carrier,
however, has an afirmative obligation to notify the subscriber in atimely fashion of itsfailure to collect
the charges paid by the subscriber to the unauthorized carrier. We require the authorized carrier to
notify the subscriber within 60 days after the subscriber has notified the authorized carrier of an
unauthorized change, if the authorized carrier has failed to collect from the unauthorized carrier the

14 For example, a carrier could file a complaint with the Commission pursuant to section 208. See 47 U.S.C. §

208.
115 See Appendix A, § 64.1170(d).
116 Further Notice and Order, 12 FCC Rcd at 10691.

U7 See 47 U.S.C. § 258(b).

18 gSee 47 U.S.C. §8 201(b) (granting the Commission authority to " prescribe such rules and regulations as may

be necessary in the public interest to carry out the provisions of [the] Act"); 4(i) (granting the Commission
authority to "perform any and all acts, make such rules and regulations, and issue such orders, not
inconsistent with [the] Act, as may be necessary in the execution of its functions").

19 Congress states that "the Commission's rules should require that carriers guilty of 'slamming' should be

liable for premiums, including travel bonuses, that would otherwise have been earned by telephone
subscribers but were not earned due to the violation of the Commission'srules. . .." Joint Explanatory
Statement at 136.

120 gsee Appendix A, § 64.1170(d)(1).
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charges paid by the dammed subscriber.*?! Thisfailure to collect may be due to the damming carier's
refusa to cooperate, or it may stem from the authorized carrier's decison not to pursue its clams
againg the damming carrier. Upon receipt of the notification, the subscriber will have the opportunity
to pursue acdlam againg the damming carrier for afull refund of al amounts paid to the damming
carier. The subscriber is entitled to the entire amount paid, rather than merely arefund or credit of
charges paid in excess of the authorized carrier'srates. Thisis becauseit is the subscriber who is
callecting the charges from the damming carrier rather than the authorized carrier. The language of
section 258(b) generdly prevents the subscriber from being absolved of ligbility for charges paid
because it indicates that the authorized carrier may make a claim for, and keep, amounts paid to the
damming carrier.’?? Wherethe authorized carrier has failed in collecting charges from the damming
carrier, however, the language of section 258(b) would not apply. Therefore the subscriber, who is not
bound by the carrier remedy in section 258(b), would be entitled to a refund from the damming carrier
of dl damming charges paid. If the subscriber has difficulty in obtaining this refund from the damming
carier, the subscriber has the option of filing a complaint with the Commission pursuant to section
208.1% We anticipate that, with continued consumer awareness and education about our damming
ligbility rules, fewer and fewer consumerswill find themsdves in the Situation of having paid their
damming carriers. We are confident that eventualy damming carriers will be completely unable to
profit because consumers will refuse to pay them.

3. I nvestigation and Reimbur sement Procedures
a. When the Subscriber Has Not Paid the Unauthorized Carrier

41. A subscriber may refuse to pay any charges imposed by the damming carrier for 30
days after the unauthorized change occurred.!** As stated above, we conclude that this smple remedy
will prevent damming carriers from profiting and will dso compensate the consumer for the confusion
and inconvenience of being dammed. The record supports, however, givi ng the carrier who has been
deprived of charges the opportunity to refute a subscriber's damming claim.*® We therefore impose
the following mechanism to limit the ability of subscribersto fraudulently claim that they have been
dammed.

42.  After the subscriber has reported an alegedly unauthorized change and requested to be
switched back to the authorized carrier, the damming carrier shal remove from the subscriber's bill,
whether billed through a LEC or otherwise, dl charges that were incurred for the first 30 days after the

121 1d

122 See 47 U.S.C. § 258(b) (stating that an unauthorized carrier must remit to the authorized carrier all charges
paid by a subscriber after being slammed).
122 See 47 U.S.C. § 208. We note that in the Further Notice and Order, we proposed to require carriers to
pursue private settlement negotiations prior to filing aformal complaint with the Commission to resolve
slamming liability. The Commission subsequently revised its formal complaint rulesto require parties to
certify that they have attempted to discuss settlement prior to filing any formal complaint. Therefore we
decline to adopt any specific rule requiring parties to certify that they have attempted settlement in
complaints regarding slamming liability.

124 gee Appendix A, § 64.1100(d).
15 gee e.g., AT&T Comments at 13.

21



Federal Communications Commission FCC 98-334

unauthorized change occurred.’”® Several commenters stated that the carrier that is accused of
damming must have the opportunity to provide proof of verification.’?” Thereforg, if the dlegedly
unauthorized carrier has proof of the consumer's valid verification of authorization to changeto it,
however, then such carrier may make a claim to the consumer's originaly authorized carrier.
Specificaly, the alegedly unauthorized carrier shdl, within 30 days of the subscriber's return to the
origindly authorized carrier, submit to the origindly authorized carrier aclam for the amount of charges
for which the consumer was absolved, along with proof of the subscriber's verification of the disputed
carrier change®® The proof of verification should contain dlear and convincing evidence that the
subscriber knowingly authorized the carrier change, such as awritten LOA or audiotagpe of an
independent third party verification. The authorized carrier shall conduct a reasonable and neutral
investigation of the claim, including, where appropriate, contacting the subscriber and the carrier making
the daim.'® Within 60 days after receipt of the dlaim and the proof of verification, the origindly
authorized carrier shall issue a decision to the subscriber and the carrier making the daim.** We note
here that, regardiess of the originaly authorized carrier's decison on the vadidity of the disouted change,
that carrier shdl remain the subscriber's authorized carrier, Since the subscriber has vaidly switched
back toit. If the origindly authorized carrier decides that the subscriber did in fact authorize a carrier
change to the carrier making the claim, it shal place on the subscriber's bill acharge equa to the
amount of charges for which the subscriber was previoudy absolved.™*! Upon receiving this amount,
the origindly authorized carier shdl forward this amount to the carrier making the daim.2 If the
authorized carrier determines that the subscriber was dammed by the carrier filing the claim, the
subscriber shdl not be required to make any payments for the charges for which he or she was
absolved.*® |f ether the subscriber or the carrier making the claim believes that the authorized carrier's
investigation or adjudication of the dispute was in any way improper or wrong, then it has the option of
filing a section 208 complaint.**

b. When the Subscriber Has Paid the Unauthorized Carrier

43. When the subscriber has paid charges to the damming carrier, the following procedures
shdl apply. Firdt, we require the authorized carrier to submit to the dlegedly unauthorized carrier,
within 30 days of natification of an unauthorized change, arequest for proof of verification of the
subscriber's requested carrier change.™®> Our reimbursement procedure, as origindly proposed in the

126 gee Appendix A, § 64.1180(b). These charges shall be removed from the bill upon a subscriber's allegation

that he or she was slammed.
127 See AT&T Comments at 13, MCI Ex Parte Presentation of Nov. 17, 1998 at 2.
128 gee Appendix A, § 64.1180(c).
29 1d. at § 64.1180(d).
130 |d. at § 64.1180(e).
B |d. at § 64.1180(e)(1).
132 1d.
18 |d. at § 64.1180(€)(2).
13 See47U.S.C.§208.
1% gee Appendix A, § 64.1170(a).
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Further Notice and Order, required the authorized carrier to make demand for payment on the
unauthorized carrier within ten days of natification from its subscriber of an unauthorized change.*®
Some commenters contend, however, that the authorized carrier may need more time than the
proposed ten days.™®” We agree that, under certain circumstances, a carrier may need more than ten
days to make demand on an alegedly unauthorized carrier. Such circumstances could include, for
example, stuationsin which the authorized carrier has difficulty in determining the identity of the
unauthorized carrier or in contacting the unauthorized carrier.*® Therefore, we require the authorized
carier to make demand on the alegedly unauthorized carrier within 30 days, which gives the authorized
carier sufficient time to prepare its demand while till enabling both carriers to resolve the dispute in a
timely manner, thus permitting the authorized carrier to resolve issues of overcharges and lost premiums
as quickly as possible for the subscriber.

44.  Second, we require the alegedly unauthorized carrier to provide proof of verification,
such asacopy of awritten LOA or an audiotape recording of an indeg)endent third party verifier, to the
authorized carrier within ten days of the authorized carrier's request.’®  If the dlegedly unauthorized
carrier does provide proof of verification, consstent with the Commission's verification procedures, of
the disputed carrier change request, then the burden shifts to the authorized carrier to prove that an
unauthorized change occurred.!* The proof of verification must provide clear and convincing evidence
that the subscriber provided knowing authorization of a carrier change.

45, If the dlegedly unauthorized carrier cannot provide proof of verificaion, then it must
provide to the authorized carrier, so within ten days of the authorized carrier's request for proof of
verification, acopy of the subscriber's bill, an amount equa to any charge required to return the
subscriber to his or her authorized carrier, and an amount equal to any charges paid by the subscriber,
if goplicable.’*! In adopting these rules, we take into account severa of the commenters viewpoints.
AT&T suggests that the unauthorized carrier be required to provide proof of compliance with the
Commission's verification rules by a certain deadling*? while TOPC and U S West suggest that the
unauthorized carrier be required to forward al bills and money paid by a certain deadline!® We
therefore provide the dlegedly unauthorized carrier with the opportunity to prove that it did comply with
our verification rules. We dso require the dlegedly unauthorized carrier to respond by a set deadline.

If it is determined that an unauthorized change has occurred, timely receipt by the authorized carrier of
the subscriber's bill and any charges paid will enable the authorized carrier to provide a quick resolution
for the subscriber. In the event that the authorized carrier is unable to obtain an appropriate response
from the damming carrier, the authorized carrier may bring an action in federd or state court, where

1% Further Notice and Order, 12 FCC Red at 10732.

187 See, e.g., AT&T Comments at 12; MCI Comments at 19 n.22; U S West Reply Comments at 31.
18 See e.g., AT&T Commentsat 12; MCl Comments at 19 n.22; U S West Reply Comments at 31.
1% gee Appendix A, § 64.1170(a)(1).

140 The authorized carrier might attempt to prove that an unauthorized change occurred in a section 208
complaint proceeding, for example.

4 sSee Appendix A, § 64.1170(2)(2).
42 AT&T Commentsat 13. See also MCI Ex Parte Presentation of Nov. 17, 1998 at 2.

143 TOPC Comments at 4; U SWEST Reply Comments at 31.

23



Federal Communications Commission FCC 98-334

appropriate, or before the Commission, againgt the damming carrier.*** Furthermore, as discussed
above, the authorized carrier must o notify the subscriber of its failure to collect charges within 60
days after the subscriber has notified the authorized carrier of an unauthorized change, so that the
subscriber may aso attempt to collect afull refund of al amounts paid to the damming carrier for
charges incurred during the first 30 days after the unauthorized change.X*®

46.  Wenotethat NAAG suggests that the unauthorized carrier's duty to send information
and rembursement to the authorized carrier should be triggered additionaly by notification from the
LEC, another carrier, or agovernment agency.** ACTA opposes expanding the number of parties
who can set the reimbursement procedure in motion because the only relevant parties to the dispute are
the unauthorized carrier, the properly authorized carrier, and the subscriber.**” We find that the
authorized carrier should be the party to make demand on the unauthorized carrier, athough the
authorized carrier may do so upon notification by the subscriber or the executing carrier. We find that
confusion could result if unauthorized carriers are required to respond to severd different parties within
the deadlines we have set. This rule does not negate any other obligations an unauthorized carrier may
have to respond to service of acomplaint, such as the obligation to respond within 30 daysto anotice
of aconsumer complaint issued by the Commission, pursuant to section 208 of the Act.X*® We aso do
not purport to preempt the activities of states who take action against damming carriers. X4

3. Restor ation of Premiums

47. Premiums are bonuses, such as frequent flier miles, that are given to subscribers as
rewards for each dollar spent on telecommunications services. The Commission noted in the Further
Notice and Order that athough section 258 does not specifically address the restoration of premiums,
the legidative history ates that "the Commisson's rules should require that carriers guilty of ‘damming
should be ligble for premiums, including travel bonuses, that would otherwise have been earned by
telephone subscribers but were not earned due to the violation of the Commisson'srules. . . " We
find, based on the legidative higtory, that Congress intended for subscribersto be reingtated in their
premium programs and receive restoration of premiums that were lost due to damming.*>:

48.  Werequire an authorized carrier to reingtate the subscriber in any premium program in
which the subscriber was enrolled prior to being dammed, if that subscriber's participation in the

144 E.g., the authorized carrier would have a cause of action in aformal complaint filed pursuant to section 208

of the Act. 47 U.S.C. § 208.
145 sSee Appendix A, § 64.1170(d)(1).
146 NAAG Commentsat 8.
1“7 ACTA Reply Comments at 22.
18 47U.S.C. 8208
4 geeinfra discussion in The States' Role.
10 see Further Notice and Order, 12 FCC Red at 10692, citing Joint Explanatory Statement at 136.

181 Cf. LCI Reply Comments at 18-19 (stating that because section 258 does not reference any carrier-subscriber

liability, the Commission should not adopt any requirements as to restoration of premiums).
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premium program was terminated because of the unauthorized change.®>* The record aso supports a
requirement that the authorized carrier restore to the subscriber any premiums that the subscriber lost
due to damming if a subscriber has paid the unauthorized carrier for damming charges™ Once an
authorized carrier receives from the damming carrier dl charges that the subscriber paid, the authorized
carrier has been made whole and is obligated to restore the subscriber's premiums. Since the
authorized carrier in this event has received at least what it would have been entitled to absent the dam,
they are no worse off from having to provide any premiums that subscribers would have received. We
emphasize that the authorized carrier is entitled to receive from the damming carrier charges paid by the
dammed subscriber, and we expect that authorized carriers will make every effort to pursue their claims
againg damming carriers™ In the event that an authorized carrier is unable to recover from the
unauthorized carrier charges that were paid by the subscriber, however, the authorized carrier is il
required to restore the subscriber's premiums.™® A subscriber who has paid damming charges
deserves to receive the premiums that would have accompanied such payment in the absence of the
unauthorized carrier change. Although this rule may result in some authorized carriers having to restore
premiums without being compensated, we conclude that thisis necessary to fulfill the intent of Congress
and to prevent the subscriber from suffering any losses from being dammed. The authorized carrier is
the only entity that isin aposition to compensate subscribers for lost premiums and we believe that a
carier'scod of providing premiumsis minimal. Furthermore, an authorized carrier that knows that it
must restore premiums to subscribers who have paid damming charges will make greeter effortsto
recover such charges from the unauthorized carrier. Encouraging carriersto pursue their clams againgt
unauthorized carriers will increase enforcement efforts againg al carriers who make unauthorized
changes. On the other hand, an authorized carrier is not required to restore any premiums lost by that
subscriber if the subscriber has not paid for the charges incurred after being dammed. Severd
commenters agree with our view that premiums should not be restored to subscribers who do not pay
any charges® To do otherwise would grant the subscriber awindfal. 1t is sufficient that the
subscriber be reingtated in any premium program from which he or she was terminated due to the
unauthorized change.

49.  Although the Commission proposed in the Further Notice and Order to require the
unauthorized carrier to remit to the properly authorized carrier an amount equd to the value of
premiums to be restored to the subscriber,*®” we find that thisis not necessary to enable the authorized
carrier to restore premiums to its subscribers. If the unauthorized change had never occurred, the
authorized carrier would have provided the premium to the subscriber on the basis of the subscriber's
payment to the authorized carrier. Therefore the authorized carrier is no worse off than it would have
been if it is required to restore subscriber premiums upon receipt of the amount paid by the subscriber
to the unauthorized carrier. In other words, we believe that charges for telephone service incorporate

182 gee Appendix A, § 64.1170(e).

18 gee, e.g., Ameritech Comments at 28-29; TOPC Reply Comments at 6.

1% Authorized carriers may, in addition to the remedies in the rules adopted in thisOrder, take legal actionin

the appropriate forum, including a complaint before the Commission or in a state or federal court.

185 gSee Appendix A, § 64.1170(e). See also NY SCPB Comments at 11 (stating that the authorized carrier should
promptly restore premiums even if the slamming carrier has not remitted the amounts paid by the
subscriber).

1% See, e.g., Ameritech Comments at 29; North Carolina Commission Comments at 6-7; Virginia Commission

Comments at 4; Working Assets Comments at 44.

157 Further Notice and Order, 12 FCC Red at 10691.
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the cost of any premiums that may be given to subscribers. The authorized carrier does not need to
collect from the damming carrier both the charges paid by the subscriber and an amount equd to the
cost of the premiums because the cost of the premiums has dready been incorporated into the charges
paid by the subscriber.

4. Liability for Inadvertent Unauthorized Changes

50.  Werdterate that the statute and our rulesimpaose ligbility for any unauthorized change
in a subscriber's preferred carrier, whether intentiona or inadvertent.™® Section 258 of the Act makes
itillegd for acarrier to "submit or execute a change in a subscriber's selection of a provider of
telephone exchange service or telegphone toll service except in accordance with such verification
procedures as the Commission shal prescribe."™>® Althouqh severa commenters assart that our rules
should apply only to intentiona acts that result in damming,'*° the statutory language does not establish
an intent element for aviolation of section 258. Severa commenters, such as Ameritech, BellSouth,
and the North Carolina Commission, support the gpplication of a gtrict ligbility standard, in which a
carrier would be liable for damming if it was responsible for an unauthorized change, regardless of
whether the unauthorized carrier did so intentionally.*®* We agree that such agtrict lighility standard is
required by the statute.

51.  GTE, Frontier, and U SWEST argue that imposing liability for actions that are not
intentiona or willful would abrogate common carriers limited liability tariff provisons®? We disagree
because we cannot condone dlowing carriers to protect themsdves from ligbility for unlawful or
fraudulent conduct through the use of tariff provisons. Furthermore, the language of section 258
prohibits al unauthorized carrier changes and does not impaose any requirement that such carrier change
beintentiond.1®> ACTA contends that defining damming to include inadvertent actsis so vague that it
" creates numerous congtitutiona concerns® ACTA contends that imposing liahility on carrierswho
are merdly negligent may infringe upon First Amendment rights because "it is feared that regulators are
conscioudy gretching the definition of damming to encompass those customers who switch carriers
based on alegedly mideading marketing materias® We do not agree that, by including unintentional
unauthorized changes, we are "dretching” the definition of damming, Snceit is Congress, not the
Commission, that has concluded that any unauthorized change in subscriber selection is consdered to

1% We note that a CMRS provider's change of a subscriber's toll carrier would not be considered an

unauthorized change under our rules because CMRS providers may change their toll carriers without the
approval of their subscribers, unless they have contracted otherwise with their subscribers. See supra
discussion on Application of the Verification Rulesto All Telecommunications Carriers.

189 47U.S.C. §258(a).
160 See, e.g., ACTA Comments at 10; Frontier Comments at 3.

161 See, e.g., Ameritech Reply Comments at 27; Bell South Reply Comments at 3; North Carolina Commission

Comments at 12.
162 GTE Comments at 7; Frontier Comments at 14; US WEST Comments at 48-49.
18 See47U.S.C. §258.
14 ACTA Commentsat 11.

165 ACTA Comments at 15.
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be damming.’®® Further, the Firs Amendment does not provide absolute immunity for negligent or
other non-intentional conduct Smply because that conduct relates to speech.'®” ACTA dso argues that
defining damming to include inadvertent actsis so vague that it will lead to selective enforcement.*®®
Agan, wedisagree. We conclude, in fact, that defining damming to include al unauthorized carrier
changes, whether inadvertent or intentiond, isin fact a bright line standard that will minimize the threat
of sdlective enforcement because it does not depend on divining the subjective intent of the violator.
Findly, ACTA contends that requiring a carrier who is merely negligent to remit revenues to the former
carrier would condtitute a taking in violation of the Fifth Amendment, because that carrier has done no
wrong.’® We disagree with ACTA that our rulesimpact any takings issues because we conclude that
adamming carrier has no property rightsin the charges for unauthorized service collected from another
carier's subscribers. More importantly, ACTA's assertion is Smply mistaken in assuming that acarrier
committing a negligent act has not committed a"wrong.” Negligent conduct gives riseto ligbility and in
this context, carriers have an affirmative obligation to both obtain authorization from the consumer and
to verify that authorization. Any failure to fully and accuratdly comply with these requirements is not
acceptable under either the statute or our rules.

52. We conclude that holding carriersliable for both inadvertent and intentiona
unauthorized changes to subscribers preferred carriers will reduce the overdl incidence of damming
and is conggtent with section 258. We find that the rights of the consumer and the authorized carrier to
remedies for damming should not be affected by whether the dam was an intentiona or accidentd act.
Regardless of the intent, or lack thereof, behind the unauthorized change, the consumer and the
authorized carrier have suffered injury. We agree with those commenters who assert that imposing
liability for both inadvertent and intentiond carrier changes will make dl carriers more vigilant in
preventing unauthorized carrier changes and provide carriers with incentive to correct errorsin a
gpeedy and efficient manner.1® We conclude that holding carriers lidble for al unauthorized changes
provides gppropriate incentives for carriers to obtain authorization properly and to implement their
verification procedures in atrustworthy manner. We recognize, however, that even with the greatest
care, innocent mistakes will occur and may result in unauthorized changes. In such cases, we will teke
into consideration in any enforcement action the willfulness of the carriersinvolved.

4, Determining Liability Between Carriers
53.  Section 258 requires both the submitting and executing telecommunicetions carriers to

ensure that a carrier change comports with procedures established by the Commission to protect
consumers and promote fair competition.!”* Hence, to the extent that a submission or execution failsto

186 Joint Explanatory Statement at 136.

17 See, e.g., Braunv. Soldier of Fortune Magazine, 968 F.2d 1110 (1992) (stating that the First Amendment
permits the imposition of liability for negligently publishing a commercial advertisement that makes it
apparent that there is a substantial danger of harm to the public), cert. denied, Soldier of Fortune
Magazine, Inc. v. Braun, 506 U.S. 1071 (1993).

18 ACTA Comments at 16.
1% |d.at 17.
10 gee, e.g., BellSouth Reply Comments at 3.

111 Section 258 makes it unlawful for any telecommunications carrier to "submit or execute achangein a

subscriber's selection of a provider of telephone exchange service or telephone toll service exceptin
accordance with such verification procedures as the Commission shall prescribe." 47 U.S.C. § 258.
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comport with established procedures, the Act contemplates that either or both telecommunications
carriers could be ligble for an unauthorized change in a subscriber's telecommunications service. In
order to avoid or minimize disputes over the source or cause of unauthorized carrier changes, or over
ligbility for such carrier changes, we dedlineste the duties and obligations of the submitting and executing
cariers.

54.  Asproposed in the Further Notice and Order, we adopt the following "but for"
ligbility test: (1) where the submitting carrier submits acarrier change request that fails to comply with
our rules and the executing carrier performs the change in accordance with the submission, only the
submitting carrier is liable as an unauthorized carrier;2 (2) where the submitting carrier submits a
change request that conforms with our rules and the executing carrier fails to execute the changein
conformance with the submission, only the executing carrier is liable for the unauthorized change'”® and
(3) findly, where the submitting carrier submits a carrier change request that fails to comply with our
rules and the executing carrier fallsto perform the change in accordance with the submission, only the
submitting carrier is liable as an unauthorized carrier.t™ The mgority of parties commenting on this
issue support the adoption of the proposed liability test.!™ They agree that this test not only properly
dlocates liability for unauthorized carrier changes, but aso establishes clear sandards for when ligbility
will beimposed. With these clear standards, carriers can take gppropriate measures to protect
themselvesagainst liability and therefore reduce dl instances of damming, whether intentiona or
inadvertent.1’

B. Third Party Administrator for Dispute Resolution

55. We have formulated severd mechanismsin this Order that rely on the authorized
carier to Provi de rief to its dammed subscribers and to determine whether its subscriber was
dammed.}”” We believe that these requirements form a necessary basdine for ensuring that consumer
problems arisng from damming are addressed adequately. \We recognize, however, that some carriers
may find it to bein their interest to make other mutuadly agreegble arrangements that might better serve
to address our concerns. For ingtance, severd carriers, particularly MCl, have indicated that they are
willing and able to create quickly a system using an independent third party adminigtrator to discharge
carrier obligations for resolving disputes among carriers and subscribers with regard to damming,

172 Where a submitting carrier isliable for an unauthorized change, the subscriber is absolved of liability for

chargesincurred during the first 30 days after being slammed. If the subscriber pays slamming charges, the
submitting carrier will be liable to the authorized carrier for such charges, as well as for additional amounts
such as billing and collection expenses. See Appendix A, 88 64.1100, 64.1170.

178 Where an executing carrier is liable for an unauthorized carrier change, it may be subject to liability for

damages proved in state or federal court, Commission proceedings, or forfeiture penaltiesimposed by the
Commission pursuant to section 503(b) of the Act. See, e.g., 47 U.S.C. 88§ 208, 503(b).

17 Further Notice and Order, 12 FCC Rcd at 10693. As a practical matter, a carrier change request submission

should always precede a carrier change execution; thus, the liability of an executing carrier for unauthorized
carrier changes would only be addressed after the actions of the submitting carrier are considered.

15 gee, e.g., Ameritech Comments at 30; Sprint Comments at 27; CompTel Comments at 13.

176 See, e.g., Ameritech Comments at 30; IXC Long Distance Reply Comments at 4.

17 gee supra discussions on Investigation and Reimbursement Procedures and Liability Between Carriers.
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including re-rating subscriber telephone bills and returning the subscriber to the proper carrier.t® We
agree that this concept has merit. Consumers would benefit by having one point of contact to resolve
damming problems. Carriers would benefit by having a neutral body to resolve disputes regarding
damming ligbility. LECswould no longer be the recipients of angry phone cals from consumers who
have been dammed by long distance carriers, while 1XCs would be able to divert their resources to
preventing damming rather than resolving damming disputes. Although this approach holds promise,
we do not believe that we should abandon the rules adopted herein because they provide an
appropriate mechanism for dl carriers to render gppropriate relief and dispute resolution to dammed
consumers and carriers. We do, however, encourage carriers to work out such arrangements and we
will be open to receiving requests for waiver of the ligbility provisons of our rules for carriersthet agree
to implement an acceptable dternative.

56.  To afford carrierstime to develop and implement an industry-funded independent
dispute resolution mechanism and to file waiver requests as described above, we delay the effective
date of the liability rules set forth above until 90 days after Federa Register publication of this Order 1™
We note that thisis not a subgtantia delay in light of the fact that, due to statutory congraints, the rules
adopted in this Order, aside from the ligbility rules, will not be effective until 70 days after publication in
the Federal Register.®®® Any waiver request must befiled in atimgy manner so that the Commission
may evauate and grant or deny such request in enough time to enable carriers to implement and utilize
the mechanism by the effective date of the liability rules. In submitting waiver requests, carriers should
bear in mind that we would be inclined to grant awaiver only if we are satisfied that any such neutrd
entity would fulfill the obligations impased by our rules with regard to lighility, in the timeframes

178 See, e.g., Letter from Leonard S. Sawicki, MCI WorldCom, to Magalie Roman Salas, FCC (November 25,
1998). In response to the Commission's request for comment in the Further Notice and Order on the use of
an independent third party to execute carrier changes neutrally, M Cl suggests that an independent third
party administrator could also provide a negotiation or dispute resolution function for the industry. MCI
Comments at 24, n.24. Further Notice and Order, 12 FCC Rcd at 10644. More generally, some carriers are
concerned that as the competitive marketplace changes, LECs may have a conflict of interest between their
role as LEC and their role as an affiliate of an interexchange competitor. See, e.g., Letter from Bruce K. Cox,
AT&T, to John Muleta, Federal Communications Commission (Sept. 27, 1996). AT&T suggeststhat "to
avoid the inherent conflict of interest between competing carriers, serious consideration should be given to
establishing procedures under which neutral third parties administer PIC protection.” Id.

1% The effective date of the following rule provisionsin Appendix A would be delayed for 90 days: section

64.1100(c), (d); section 64.1170; section 64.1180. Section 64.1100(c) deals with the slamming carrier's liability
to the authorized carrier for charges paid by a slammed subscriber. Section 64.1100(d) deals with the
subscriber's liability for slamming charges. Section 64.1170 deals with the reimbursement procedures for
subscribers who have paid chargesto their slamming carriers. Section 64.1180 deals with investigation
procedures for carriers who wish to dispute a subscriber's claim of slamming after the subscriber has
refused to pay charges. During this 90-day period, the Commission's current slamming liability policies will
remain in place -- that is, the subscriber shall be liable to the slamming carrier for chargesincurred after
being slammed at the authorized carrier's rates.

18 Therules adopted in thisOrder contain new and revised collections of information that must be approved,

prior to their effective date, by the Office of Management and Budget (OMB) pursuant to the Paperwork
Reduction Act of 1995. 44 U.S.C. 8 3502, et seq. The OMB has 60 days after the publication of any new or
revised information collection in the Federal Register to review such information collection. See 44 U.S.C. §
3507. Therefore all of the rules adopted in thisOrder would not be effective until 70 days after publication
in the Federal Register (some extratimeis added in the event of adelay by OMB). By delaying the effective
date of the liability rules until 90 days after publication in the Federal Register, we only delay their effective
date for 20 days after the effective date of the remaining rules adopted in thisOrder.
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specified in therules.!®! Therefore, for example, with regard to charges imposed on dammed
subscribers, the neutral administrator would be charged with ensuring that subscribers are absolved of
ligbility for unpaid charges assessed by damming carriers for the first 30 days after an unauthorized
carrier change has occurred and that such charges are removed from the subscribers telephone bills.
Any charges assessed by the damming carrier after this 30-day period would be re-rated to the
authorized carrier's rates, if lower, to enable the subscriber to pay the authorized carrier. If the
subscriber pays the damming carrier, the neutrd adminigtrator also would be charged with ensuring that
the damming carrier remits dl such amounts to the authorized carrier, as well as reasonable billing and
collection expenses and any applicable change charges. The administrator should also ensure thet,
under appropriate circumstances, the subscriber receives arefund or credit of any amounts paid in
excess of what the authorized carrier would have charged, as well as premiumsif gpplicable. If the
adminigrator fails to collect any amounts from the damming carrier, it would be responsible for
informing the subscriber of his or her rights with respect to charges paid. The third party administrator
should be the investigator and arbiter for resolving disoutes where the damming carrier dams that it had
proper authorization and verification of the subscriber's request to change carriers. We note that
nothing in the Commisson's ligbility rules or the use of the third party administrator shal preclude a
consumer or carrier from filing a section 208 complaint or other action in state or federa court.'#

57.  Weencourage carriers to develop a plan that idedly enables the consumer to resolve
his or her damming problem with asingle contact. Wefind that it would be greetly beneficid to provide
the consumer with the ability to cal one entity to explain the damming problem, and have that entity
switch the consumer back to the proper carrier, re-rate bills, provide refunds, and determine whether a
dam has occurred in the event that a carrier clams that a change was authorized. Thiswould provide
the consumer with a convenient way to undo the damage caused by damming. Furthermore, having
one neutra party administer these numerous and complicated tasks would lessen any confusion that
might be caused if severd parties -- the consumer, the damming carrier, the LEC, and the authorized
carrier -- atempt to resolve the same problem at the same time.

C. Verification Rules
1 The Welcome Package
a. Background

58.  Oneof the verification procedures available to carriers under the Commisson'srulesis
the "welcome package.” As st forth in section 64.1100(d), after obtaining the subscriber's
authorization to make a carrier change, the IXC may send the consumer a wel come package containing
information and a prepaid postcard, which the customer can use to deny, cancd, or confirm the change
order. Section 64.1100(d)(8) provides that the package must contain a statement that if the subscriber
does not return the postcard, the subscriber's long distance service will be switched within 14 days after
the date the package was mailed.’® In its petition for reconsideration of the 1995 Report and Order,
the Nationa Association of Attorneys Generd (NAAG) asked the Commission to eiminate the
automatic switching of consumers who do not return a postcard to the I X C because this aspect of the

181 We note that waiver of the Commission's rules is appropriate only if special circumstances warrant a

deviation from the general rule, and such adeviation will serve the public interest. WAIT Radio v. FCC, 418
F.2d 1153, 1159 (D.C. Cir. 1969).

182 gee, e.g., 47 U.S.C. §208.

18 47 C.F.R. §64.1100(d)(8).

30



Federal Communications Commission FCC 98-334

welcome package was a " negative-option” LOA.*®* A negative-option LOA, which is prohibited under
section 64.1150(f), is an unsolicited notice of a pending carrier change that requires a consumer to take
some action to avoid the change.’® In the Further Notice and Order, the Commission sought
comment on whether the welcome package verification option should be eiminated because it could be
used in the same manner as a negative-option LOA. 1%

b. Discussion

59.  Therecord, aswdl as our experience with consumer complaints, supports our decision
to diminate the welcome package as a verification option.*®” The welcome package has been a
sgnificant source of consumer complaints regarding damming. As many of the commenters note,
consumers often fail to receive the welcome package, or they throw it away as junk mail, or they have
their service switched despite the fact that they returned postcards requesting that their service not be
changed.’® The welcome package becomes a particularly ineffective verification method when used in
combination with amideading telemarketing script. 1f a subscriber does not even redize that he or she
has agreed to change his or her service because the tdlemarketing solicitation was so mideading, that
subscriber would reasonably conclude that the welcome package is a solicitation, not a confirmation,
and thus discard it without examinaion.*® In dl instances, however, we find that the welcome package
is an ineffective verification method because it does not provide evidence, such as awritten signature or
recording, that the subscriber hasin fact authorized a carrier change. Moreover, even where the
subscriber actudly receives and reads the information in awelcome package, this approach places an
affirmative burden on the subscriber to avoid having his or her preferred carrier switched. Aswith
negative-option LOAS, we do not think consumers should have to take affirmative action to avoid being
dammed.

60. Despite these consumer problems, many of the IXCs contend that the welcome
package option should be kept because it is an economica method of verification.!® These
commenters argue that the welcome package does not work like a negative-option LOA because the
wel come package confirms consent aready given.'® Although we agreed in the Further Notice and
Order that thereis a ditinction between a post-sde verification and a negative-option LOA, we Sated
that, in practice, this digtinction is easily blurred because a welcome package can be used to switch a

18 NAAG Petition for Reconsideration at 16-17.

18 47 C.F.R. §64.1150(f).

8 Further Notice and Order at 10685.

187 See, e.g., Ameritech Comments at 18; NAAG Comments at 4.

18 See, e.g., Florida Commission Comments at 3; NY SDPS Comments at 7; TOPC Comments at 2. See, e.g.,
Informal Complaint of James E. Robertshaw, 1C 97-22801 (alleging that even though the customer returned
the postcard to cancel the carrier change, his phone service was switched).

18 For example, an unscrupul ous telemarketer may convince a subscriber to consolidate his or her long
distance and local exchange bill without explaining to the subscriber that thisinvolves achangein carriers.

190 gee, e.g., ACTA Comments at 25; TRA Comments at 11.
%1 See e.g., AT&T Comments at 5-6; 360"" Comments at 4.
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subscriber who has not previoudy consented to a carrier change.’® We have seen many instances
where unscrupulous carriers used the welcome package as a negative-option LOA by sending it to
consumers from whom they have not obtained prior consent, and where such ora consent was
obtained based on false or mideading telemarketing pitches™®® Thus, the argument that the welcome
package is a benign form of verification because it merdly confirms consent aready given begsthe
question of whether consent in fact has been given. Also, like negative-option LOAS, thereisno
evidence after the switch that the welcome package was ever received, or mailed for that matter, by the
correct party or that the party to whom it was sent was in fact authorized to change the preferred
carier for that telephone line.

61.  We declineto adopt modifications to the welcome package, rather than eiminate the
option, as suggested by severa commenters,*** because we do not believe that any of the proposed
changes would decrease sgnificantly the fraudulent potentia of the welcome package without aso
decreasing its utility. For example, severa commenters, including NY SDPS and WorldCom, suggest
that if the welcome package is not diminated, then it should contain a positive-option postcard, so that
acarrier change would not be considered verified until the customer signed and returned the
postcard.’®  Although requiring a positive-option postcard requirement might minimize one of the
fraudulent aspects of the welcome package, we agree with AT& T that such arequirement merely
transforms the wel come package into awritten LOA requirement, which is dready a verification option
under our rules!®® ACTA statesthat carriers could prove that consumers received awelcome package
by using cartified mail, or by maintaining mailing manifests®” We decline to adopt these proposals.
Although such proposals may prove that a customer received a welcome package, they would not
prevent carriers from sending wel come packages to consumers with whom they have never spoken or
from whom they have not obtained valid consent. Nor would such proposas address the problem of
consumers throwing away welcome packages as junk mail. We conclude that it is better to iminate
the welcome package entirely, rather than attempt to "fix" it with modifications that fall to provide
adequate protection againg fraud or that curtall its usefulness.

2. Application of the Verification Rulesto In-Bound Calls
a. Background

62.  The Commisson concluded in the 1995 Report and Order that it should extend our

192 Further Notice and Order, 12 FCC Rcd at 10705.

198 gee, e.g., Ameritech Comments at 18; I1linois Commission Comments at 3; NAAG Comments at 4; NY SDPS
Comments at 7; OCC Comments at 3. We have received many consumer complaintsin which consumers
allege that their service was changed despite the fact that they only asked for information to be mailed to
them, but did not agree to switch their service. See, e.g., Informal Complaint of J. Brian Lison, |C 98-42237
(stating that the customer's long distance carrier was changed even though the customer only agreed to
receive a brochure about the carrier's service).

194 gee e.g., ACTA Comments at 26; TNRA Comments at 2.

1% gee, e.g., NYSDPS Comments at 7; WorldCom Comments at 7.

1% AT&T Reply Comments at 4. See 47 C.F.R. §§ 64.1100(a), 64.1150.

7 ACTA Comments at 26.
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verification procedures to consumer-initiated "in-bound” calls*® On its own motion the Commission
stayed the gpplication of the verification rules to in-bound calls pending its decison on severd petitions
for reconsideration by AT& T, MCI, and Sprint.** In the Further Notice and Order, the Commission
denied the petitions for recong deration to the extent that they requested that the Commission decline to
apply its verification rules to in-bound calls, but continued the stay.?® In the Further Notice and
Order, the Commission stated its belief that it serves the public interest to offer consumers who initiate
cdlsto carriers the same protection under the verification rules as those consumers who are contacted
by carriers and tentatively concluded that verification of in-bound cals is necessary to deter
damming.®*

b. Discussion

63.  Wefind that verification of in-bound calsis necessary to deter damming and,
accordingly, we lift the stay imposed in the In-bound Stay Order. Our decision is supported by state
commissions and some IXCs, indluding MCI and AT&T.?? These commenters argue, and we agree,
that the opportunity for damming is as great with in-bound cals as with out-bound cals?® Equdly
important, we recognize that excluding in-bound calls from our verification requirements would open a
loophole for dammers®* Through this loophole, unscrupulous carriers could Sam not only consumers
who initiate cals for reasons other than to change carriers, but also consumers who have smply never
cdled in. Consumers dammed in thisway would have difficulty proving that they had never initiated
cdlsto acarier. Wefind that the commenters who opposed verification of in-bound calsfailed to
offer any solutions to the problem that no record is created during an in-bound call that can adequately
demondtrate both that the subscriber caled in and that the call was for the purposes of authorizing a
carrier change.®®

1% 1995 Report and Order, 10 FCC Rcd at 9560.

1% gee Policies and Rules Concerning Unauthorized Changes of Consumers' Long Distance Carriers, Order, 11

FCC Rcd 856 (1995) (In-bound Stay Order). The stay was imposed before the effective date of the 1995
Report and Order. The consumer-initiated or in-bound telemarketing provision was the only component of
the slamming rules that the Commission stayed.

20 Further Notice and Order, 12 FCC Rcd at 10701.

201 Id

22 See, e.g., BClI Comments at 6; NAAG Comments at 9; Ohio Commission Comments at 9; MCl Comments at 2.

AT&T was originally opposed to verification of in-bound callsin its comments. See AT& T Comments at
21. Subsequently, AT& T announced itsintention to require third party verification of all telemarketing
sales, including those generated by in-bound calls. See, e.g., John J. Keller, Inside AT& T, A Crackdown on
‘Slamming,’ Wall St. J., Mar. 3, 1998, at B1. TRA states that excluding in-bound calls from the verification
requirements would favor large carriers over small carriers because large carriers are able to launch
marketing campaigns in order to encourage consumersto call in to change their service. TRA Comments at
10-11.

23 See, e.g., Intermedia Comments at 5; Telco Comments at 6. In fact, the Florida Commission reports that it

has received complaints about slams resulting from in-bound calls. Florida Commission Comments at 3.

24 See, e.g., NYSCPB Reply Comments at 8; TOPC Reply Comments at 3; TW Comm. Comments at 7.

25 The Florida Commission states in its comments that when questioned, carriers accused of in-bound call

slamming stated that their records indicated nothing but that the consumer had requested a change. See
Florida Commission Comments at 4.
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64. Furthermore, we find that exempting in-bound cals from the verification requirements
would undermine the policy underlying section 258, which we conclude was intended to provide
protection for al changes to a subscriber's telecommunications service, regardless of the manner of
licitation.?®® We dso disagree with the arguments of some commenters who claim that customers will
become frustrated if their in-bound carrier change requests are verified.?®” Samming has been amuch
publicized issue and we receive many cals and letters and complaints on adaily basis from consumers
regarding damming. We bdlieve that consumers will welcome additiond efforts to combat damming
from dl of its sources.

65.  Severd commenters date that damming from in-bound cals currently is not asignificant
problem.?® We conclude, however, that consumers who cal carriers are just as vulnerable to being
dammed as consumers who are caled by carriers and are entitled to the same protection under section
258.2% We further conclude that, with the imposition of the more stringent verification rules that we are
adopting in this Order, unscrupulous carriers will attempt to devise other schemes to make unauthorized
carrier changes. If in-bound cals were not required to be verified, they would become an easy
opportunity for damming carriers to take advantage of consumers. For example, a carrier may
advertise a sweepstakes for which a consumer must call a certain number to register for the drawing.
The carrier could use thisin-bound cal to dam consumers, who would not have the benefit of
subsequent verification to prevent themselves from being dammed. Our experiences with damming
carriers demondrate the vita importance of foreclosing potentia sources of fraud before they become
amgor subject of consumer complaints. In addition, we conclude that damming using in-bound calling
will become even more prevaent when carriers begin to combine services to market to consumers,
e.g., combining intraLATA and interLATA toll servicestogether. For example, if aconsumer calsan
unscrupulous carrier to order interLATA toll service, that carrier could make an unauthorized change to
the consumer'sintraLATA toll service aswel. By imposing verification requirements on sales made
from in-bound cdls, we take an aggressive gpproach to combating damming before it occurs. The
meagnitude of the damming problem reveds that the Commission cannot smply wait for problemsto
appear before attempting to fix them. The Commission must take a pro-active gpproach to damming
and foreclose opportunities for damming before unscrupulous carriers use them.

66.  Our verification ruleswill gpply to dl carriers who receive cdls that result in the
submission of acarrier change request on a subscriber's behaf. We decline to apply our verification
requirements only to certain carriers, based on their ILEC status or the fact that they conduct contests
or sweepstakes, as suggested by some commenters.?® All calsthat generate the submission of a
carrier change on a subscriber's behalf, regardless of the carrier receiving it or how the request was
received, mugt be verified. This uniform rule will ease adminigration by iminating any possible
confusion or disputes regarding the gpplicability of cal verification. We agree, for example, withU S
WEST that if verification of in-bound calsis applied only to carriers usng contests or sweepstakes, it

26 gee, e.g., Intermedia Comments at 5; NY SCPB Comments at 21.
27 See, e.g., BellSouth Comments at ii; USTA Comments at 5.

28 See, e.g., BellSouth Comments at 11; SDN Comments at 2.

29 gee Informal Complaint of Kathleen M. Simpson, |C # 98-04051 (alleging that her long distance service was

switched without her authorization when she called the carrier's 800-number to ask it to stop mailing her
promotional material).

210 See, e.g., BIC Comments 5-6; CompTel Comments at 10; WorldCom Comments at 8; Working Assets

Comments at 6.
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may be difficult to determine whether any particular promotiona campaign is a contest or
sweepstakes.?! We dso find that uniform application of the verification reguirementsto dl in-bound
and out-bound calls will decrease consumer confusion about what to expect when making changes to
their telecommunications services. We note that severa commenters gppear to believe that verification
would be required only of calls made to a carrier's sales department or only for purposes of inquiry
concerning a possible change request.?? We darify that the in-bound call verification requirement
gppliesto any cal madeto acarrier that resultsin a carrier change request being submitted on behalf of
asubscriber.#2 In thisway, our verification rules will protect those consumers who may call acarrier
for reasons other than to change service, but end up having their service changed.

67.  Weapply the same verification requirements to in-bound and out-bound calls. Thiswill
enable carriers to adopt uniform verification procedures for dl cals. We conclude that the verification
rules for out-bound cals will sufficiently protect consumers from in-bound cal damming. We note that
severa commenters propose that less burdensome verification procedures apply to in-bound
telemarketing. ACTA and RCN, for example, suggest that the telemarketer be permitted to confirm
the order verbdly, just as amail order telemarketer would.?** BdlSouth, GTE, IXC Long Distance,
and TOPC propose to dlow carriers to make audio recordings of inbound calls?® We declineto
adopt these proposals because we find that they offer little protection to a consumer againgt an
unscrupulous carrier. We have previoudy rejected in-house verification procedures as providing
carriers with too much incentive and opportunity to commit fraud.?'® Because we conclude that
consumers deserve the same protection from in-bound cal damming as they do from out-bound call
damming, we cannot permit carriers to use less secure procedures to verify ses generated fromin-
bound cdlls. Furthermore, we find that our rules provide a carrier with sufficient flexibility to choosea
verification method that is appropriate for that carrier.

68. U SWEST included in its comments a Petition for Reconsideration of that portion of
the 1995 Report and Order that applied the Commission's verification rulesto in-bound cals®” U S
WEST dates that because the 1995 Report and Order pertained only to interexchange services and
IXCs, aLEC such as U SWEST would not have been expected to seek reconsideration of those rules
a that time?!® Wefind that U SWEST's Petition for Reconsideration of the Commission's 1995
Report and Order isuntimdy filed?® Nevertheless, in making our decision regarding in-bound

21 U SWEST Reply Comments at 18 n.50.

22 For example, NY SCPB argues that the verification requirements should apply not just to calls to sales or

marketing centers but to all calls on which sales or marketing activities occur. NY SCPB Comments at 22.
We agree.

23 gSee 1995 Report and Order, 10 FCC Red 9560; see also 47 U.S.C. § 258(a).
24 ACTA Comments at 27; RCN Comments at 5.

25 BellSouth Comments at 11; GTE Comments at 10-11; IXC Long Distance Comments at 3; TOPC Reply
Comments at 4.

26 See PIC Verification Order, 7 FCC Red at 1041.
27 See U SWEST Comments at 33.
218 U SWEST Comments at 33, n.76.

A9 47 CF.R. § 1.429(d).
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veification in this Order, we have taken into consderation the comments regarding in-bound
verification submitted by U SWEST in its Petition for Reconsderation. Based on the evidence in the
record, the additional comments sought and received, and the anticipated competitive climate, we
conclude that imposing verification rules on in-bound calsisin the public interest and that U SWEST's
request to the contrary should be denied. We note additiondly that we have concluded earlier in this
Order that, in accordance with the mandate of section 258, the Commission's verification rules gpply to
al telecommunications carriers that submit or execute carrier changes, indluding LECs?®

3. Independent Third Party Verification

69.  Severa commenters submitted proposds regarding the independent third party
verification method in response to the Commission's request in the Further Notice and Order for
additiona mechanisms for reducing damming.??! Based on some of these proposals, and also to
address some of the problems we have seen in conjunction with the use of this verification method, we
modify our rulesto set forth explicit criteriato meet the requirement of independence for an
independent third party verifier. We aso seek comment on additional modifications to our rules
regarding independent third party verification in our Further Notice of Proposed Rulemaking.?

70.  Our exiging rules provide for verification by usng an "gppropriately qudified and
independent third party operating in alocation physicaly separate from the telemarketing
representative’ who obtained the carrier change request.??® When we adopted independent third party
verification as a verification option in the PIC-Verification Order, we sated thet this verification
procedure should create evidence that is "totally independent of the IX C's marketing operations.'%*
We have seen many ingtances in which carriers use third party verification in amanner thet is caculated
to confuse and midead consumers. These carriers dam consumers by first usng mideading
telemarketing to induce consumers to change carriers, for example, by telling them that their loca and
long distance hills will be consolidated. Then third party verifiers close the ded for these damming
carriers by assuring the consumers that they have merdly authorized billing consolidation, not any carrier
changes*® We emphasize that our existing rules mandate that a third party verification must be truly
independent of both the carrier and the telemarketer in order to congtitute avalid verification. In
particular, athird party verifier that has any incentive, financia or otherwise, to gpprove a carrier switch
would violate our rules and such verification would not serve as evidence to rebut a subscriber's
dlegation of an unauthorized switch.

71.  We st forth the following specific criteriato determine athird party verifier's
independence. These criteria are not intended to be exhaustive, but rather the Commission will evauate

20 We note, however, that we exclude CMRS carriers from compliance with our verification requirements. See

supra discussion on Application of the Verification Rulesto All Telecommunications Carriers.

2L Further Notice and Order, 12 FCC Rcd at 10694. See, e.g., MCl Comments at 21; TPV Services Comments
at 7.

22 geeinfra Further Notice of Proposed Rulemaking, Independent Third Party Verification.
23 See 47 C.F.R. §64.1100(c)(3).
24 P|C Verification Order, 7 FCC Red at 1045.

235 gee, e.g., Business Discount Plan, Inc., Notice of Apparent Liability for Forfeiture, 19 13-15, ENF-98-02,
NAL/Acct. No. 916EF0004, FCC 98-332 (Dec. 17, 1998) (BDP NAL).
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the particular circumstances of each case. Firg, the third party verifier should not be owned, managed,
controlled, or directed by the carrier.??® Ownership by the carrier would give the third party verifier
incentive to affirm carrier changes, rather than to determine whether the consumer has given
authorization for acarrier change. Second, the third party verifier should not be given financid
incentives to gpprove carrier changes.??’ For example, an independent third party verifier should not
receive commissions for telemarketing saes that are confirmed because such a compensation scheme
provides the third party verifier with incentive to fasdy confirm sdes. As another example, a carrier
should not require an independent third party verifier to agree to an exclusive contract with the carrier,
such that the independent verifier is wholly dependent on that particular carrier for revenue. Third, we
reiterate that the third party verifier must operate in alocation physicaly separate from the carrier. We
note that our rules dready require this, but we highlight this requirement because we find it to be an
important one.?® Reguiring third party verifiersto bein different physica locations from cariers
reinforces the arms-length nature of their relationship.

72.  Severa commenters aso propose disclosure requirements for the scripts used by third
party verifiers. NAAG, for example, suggests that third party verification should include the disclosure
of al materiad information, such as the information disclosures reguired for written LOAs??® TPV
Services dso gates that the verifier should only confirm that the subscriber understands the transaction
and should refrain from telemarketing for the carrier.?® Based on the record, we conclude that the
scripts used by the independent third party verifier should clearly and conspicuoudy confirm that the
subscriber has previoudy authorized a carrier change. The script should not mirror any carrier's
particular marketing pitch, nor should it market the carrier's services. Instead, it should clearly verify
the subscriber's decison to change carriers. We note that we seek additional comment on proposals
for script requirementsin the Further Notice of Proposed Rulemaking.?®

4. Other Verification M echanisms

73.  The Commisson snught comment in the Further Notice and Order on additiona
mechanisms for reducing damming.?** We received multiple proposas and have evauated them
accordingly. We adopt a proposa made by certain commenters to require a retention period for proof
of verification and decline to adopt severd other proposals made by commenters. We dso highlight or
clarify certain agpects of our verification rules, including the application of our verification rulesto al
carrier changes, and our LOA requirements.

74.  Weadopt arule requiring carriersto retain LOASs and other verification records for two

26 See MCI Comments at 21; see also TPV Services Comments at 7.

27 See MCI Comments at 21; see also TPV Services Comments at 7.

28 47 C.F.R. §64.1100(c).
2% NAAG Commentsat 17. Seealso 47 C.F.R. § 64.1150.

20 TPV Services Reply Comments at 6.

#l seeinfra Further Notice of Proposed Rulemaking, Independent Third Party Verification.

22 Further Notice and Order, 12 FCC Rcd at 10694.
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years.?® Previoudy, we required LOASsto be retained for one year®* and we did not impose any
retention period for other methods of verification. NAAG suggests that carriers be required to retain
LOAs and verification records for three years>® We conclude that requiring carriersto retain
verification records for greater than two years would be an unnecessary burden for carriers and instead
will require verification records to be retained for aperiod of two years. We choose a retention period
of two years because any person desiring to file a complaint with the Commission aleging aviolation of
the Act must do so within two years of the dleged violaion.?® A two-year retention period will endble
carriers to produce documentation to support their clams regarding an aleged unauthorized change.
Any carrier who is unable to provide evidence of verification during this period will be subject to a
rebuttable presumption in any action before the Commission that the carrier has failed to obtain
authorization before making a carrier change.

75.  Other commenters make other suggestions that, athough they might be helpful in
preventing damming, areimpractica to implement. For example, NCL suggests that al subscribers be
assigned a persond identification number (PIN) by their interexchange carriers to use when authorizing
carrier changes®’ We conclude that, at this time, such proposa would beimpractica. Allowing one
party, the IXC, to control confirmation of PIN numbers could deter competition. Furthermore,
because such PINs would be infrequently used, most subscribers would probably forget their PINS,
resulting in considerable inconvenience to them.

76.  Severd commenters suggest limiting our verification options to only written LOAS™® or
to independent third party verification,?® while others propose to add more options, such as audio
recording.?*® Many commenters object to any proposals that would limit the verification options
available, arguing that carriers should be granted flexibility in their verification procedures? We
decline to further limit the verification options. A ranrge of verification options - written LOA, eectronic
authorization, and independent third party verification™ - is necessary to continue to give cariersthe
maximum flexibility to choose a verification method appropriate for their needs. Furthermore, the
verification rules, as we have modified them in this Order will provide consumers with protection
againg damming while till providing them with the ability to change carriers without unnecessary
burdens.

77.  Somecommenters propose that the Commission adopt regulations to prohibit directly

28 see Appendix A, § 64.1100(a)(1).

4 Allocation Order, 101 FCC 2d. 911, 930 (1985).
25 NAAG Commentsat 8.

2% See47U.S.C. §415.

#7  NCL Commentsat 7.

28 See, e.g., Virginia Commission Comments at 5; FLS Comments at 2.

29 See, e.g., MCI Comments at 4; California Commission Comments at 7.

20 gee, e.g., Ameritech ex parte presentation of June 16, 1998; Virginia Commission Commentsat 5; U S WEST

Reply Comments at 19.
21 See, e.g., SNET Reply Comments at 9.

22 gee Appendix A, § 64.1150.
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deceptive or abusive sdlestactics®*® NAAG states that some carriers claim that Federal Trade
Commission regulations prohibiting deceptive sales practices do not gpply to common cariers®* FLS
states that some carriers claim that state consumer protection laws do not gpply to common carriers.*
We decline to adopt any specific regulations a thistime. We note that the Commission has authority
under section 201(b) to prohibit al carrier practices that are unjust and unreasonable,®*® induding
deceptive or abusive sdlestactics. For example, recently we took enforcement action against a carrier
because its fraudulent representation of itself as a billing consolidation service, rather than as an
interexchange carrier, as well asits efforts to obscure the true nature of its service offering, appeared to
condtitute unjust and unreasonable practices in violation of Section 201(b).2*

78.  Wedarify that, regardiess of the solicitation method used, dl carrier changes must be
verified. We modify our rulesto make clear that a carrier must use of one of our three verification
options (written LOA, dectronic authorization, and independent third party verification) to verify any
carrier change. Specificaly, the current rules appear to create a dichotomy between verification
methods to be used when a carrier change is obtained through telemarketing, and when other marketing
methods are used. A drict reading of the rules would indicate that, pursuant to current section
64.1100, atdemarketing carrier has severd verification options, but that a carrier that does not
telemarket must obtain awritten LOA pursuant to current section 64.1150. Thiswould seem to
pendize carriers that use methods other than telemarketing, such as in-person solicitations or Internet
sgn ups® by denying them flexibility in their verification methods. We are dso avare that some
carriers have interpreted the difference between current sections 64.1100 and 64.1150 to argue that
they are not required to verify their carrier change requests because such changes were not obtained
through telemarketing. Thisisincorrect, as the Commisson's previous orders have clearly sated that
all carrier changes must be authorized and verified.?*® Because some confusion appears to exist among
carriers regarding this subject, we modify our rules accordingly.

79.  With regard to LOAS, we have seen adisturbing trend in the practices of certain
carriers and their agents of marketing telecommunications services in conjunction with sweepstakes and
contests at events such as fairs and other public gatherings. Such carriers encourage people to fill out
and sgn contest forms that aso contain LOA language printed in an inconspicuous manner, and to drop
the formsinto abox in order to win a prize that will be awvarded on the basis of an entry drawn from the
box.?° Such practices arein violaion of the Commission'srules. Our rules Sate that the LOA "shall
be a separate document . . . whose sole purpose is to authorize an interexchange carrier to initiste a

23 gee, e.g., NAAG Comments at 14-15; FLS Comments at 3.
24 NAAG Comments at 14-15.

25 FLS Commentsat 3.

26 See 47 U.S.C. §201(b).

27 BDP NAL at 129.
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Seeinfra discussion on Carrier Changes using the Internet.

29 see, e.g., Allocation Order, 101 FCC 2d at 929; PIC Verification Order, 7 FCC Red at 1038. We note that
the Commission had stayed the application of our verification rules to in-bound calls. See In-Bound Stay
Order.

20 see, e.g., Informal Complaint of Federal Flange, IC 97-0826161027; Informal Complaint of Gregory G. Bentz,
CPA, IC 97-0812114300.
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primary interexchange carrier change®! In situations such as the one we have described, the LOA is
not being used for the sole purpose of authorizing a changein carriers. The LOA isbeing used for two
purposes - to change a subscriber's long distance service and to enter a contest or sweepstakes. We
adopted this rule specifically to address the Situation in which a consumer is "deceived by an LOA that
is disguised as a contest entry, prize claim form, or charitable solicitation.>* We emphasize that
carrierswho utilize such practices are violaing the Commission's rules and may be subject to the full
range of sanctions a the Commission's disposd, including forfeitures and revocation proceedings. >

5. Use of the Term " Subscriber”

80.  Wemodify current section 64.1100 to use the term "subscriber” in place of "customer,”
as proposed in the Further Notice and Order.* We aso amend current section 64.1150(€)(4) to
change the word "consumer” to "subscriber."® Because section 258 uses the term "subscriber” rather
than "customer,” thiswill make the language in our rules consistent with the statutory language®

D. Extension of the Commission's Verification Rulesto the Local Market

1. Application of the Verification Rulesto the L ocal Market

81. In the Further Notice and Order, the Commission sought comment on whether the
current verification rules, which apply only to IXCs, should be applied to the loca market (i.e., local

exchange sarvice and intraL ATA toll service).?®” We conclude that Congress has expressed itsintent in
section 258 to have the Commission adopt verification rules gpplicable to changes in both loca

B 47 C.F.R. § 64.1150(b), emphasis added. Thereis an exception to this rule for check LOAs. See 47 CF.R. §
64.1150(d). Furthermore, in certain circumstances, we would consider an LOA's inclusion of information
about the terms of service to which the subscriber is agreeing to change as not inconsistent with the
requirement that the LOA's "sole purpose” be to authorize achangein carriers. See Further Notice and
Order, 12 FCC Rcd at 10707 (stating that, to the extent that a telecommunications services contract
authorizes a change in business or residential service, that contract must also be consistent with our LOA
requirements).

%2 1995 Report and Order, 10 FCC Red at 9572.
38 See47U.S.C. 88 214, 503(b).

34 see Appendix A, § 64.1150. We note that, although throughout the text of thisOrder we use the terms
"subscriber," "consumer," and "customer," the applicable term for the rulesis "subscriber."

5 see Appendix A, § 64.1160(e)(4). We note that we inadvertently failed to propose this specific word change

in the Further Notice and Order. Further Notice and Order, 12 FCC Rcd at 10683. Our rationale, however,
for using the term "subscriber” in current sections 64.1100 and 64.1150 is the same. Although we did not
provide notice prior to making this amendment, we conclude that the substitution of termsis aminor, non-
substantive change for which notice is not necessary. See 47 C.F.R. § 1.412(c) (stating that rule changes
may be adopted without prior notice if the Commission for good cause finds that notice and public
procedure are impracticable, unnecessary, or contrary to the public interest).

26 |nthe Further Notice of Proposed Rulemaking, we include proposals on how a "subscriber" should be

defined. Seeinfra discussion in Further Notice of Proposed Rulemaking, Definition of " Subscriber."

27 Further Notice and Order, 12 FCC Rcd at 10682.
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exchange and telephone toll service®® Accordingly, al changes to a subscriber's preferred carrier,
including local exchange, intraLATA toll, and interLATA tall services, must be authorized by that
subscriber and verified in accordance with our procedures®® The damming complaints we have
received thus far are dmost exclusively complaints about unauthorized changes in interexchange
cariers. With the advent of competition in the provision of loca exchange and intraL ATA toll services,
however, we anticipate an even greater incidence of damming generdly if effective rules are not put into
place. State commissions are dready receiving complaints concerning loca service damming.?° The
Commission processed approximately 80 complaints regarding local service damming in 1997 and 129
locd service damming complaints from January through October 1998.%! We agree with the mgjority
of commentersthat the current rules, with the modifications adopted in this Order,%?2 should be
effective in preventing damming in the local market. 2

82.  Weadsorequire cariersto identify specificaly the types of service or services being
offered (e.g., interLATA tall, intraLATA tall, loca exchange) in any preferred carrier solicitation or
letter of agency, and to obtain separate authorization and verification for each service that is being
changed.® The separate authorization and verification may be received and conducted during the
same tdlemarketing solicitation or obtained in separate statements on the same LOA form. We merely
require that each service be identified and ddlineated clearly to the subscriber. For example, a carrier
that calls a subscriber to market both intraL ATA toll and interLATA toll services must explain to the
subscriber the difference between the two services. Then the carrier must obtain separate authorization

8 Section 258 makes it unlawful for any telecommunications carrier to "submit or execute achangein a

subscriber's selection of a provider of telephone exchange service or telephone toll service except in
accordance with such verification procedures as the Commission shall prescribe." 47 U.S.C. § 258.

29 gSee Appendix A, §8 64.1100, 64.1150, 64.1160. We note that changing a subscriber's local exchange carrier
may be avery different transaction from changing a subscriber's interexchange carrier. For example,
changes to interexchange service are executed by making a software change at the switch of the facilities-
based local exchange carrier. Changesto local exchange service, however, do not involve software
changesin the switch. For example, if a subscriber changes from afacilities-based incumbent local
exchange carrier to acompetitive LEC who isreselling the facilities-based carrier's local exchange service,
the reseller competitive LEC would submit the change request to the facilities-based local exchange carrier,
who would simply change the billing information for that subscriber. The facilities-based carrier does not
make a software change at the switch because its facilities are still used to provide local exchange service to
that subscriber, albeit through areseller. We conclude that our verification rules provide sufficient
protection for subscribers, regardl ess of the services changed.

20 For example, the Florida Commission reports that it received 27 complaints concerning local slamming in the

first seven months of 1997. Florida Commission Comments at 2.

%1 Common Carrier Bureau, Enforcement Division, Consumer Protection Branch Databases Tracking Consumer

Complaints (Oct. 1998).

%2 gee, e.g., infra discussion on The Wel come Package (eliminating the wel come package as a verification

method for carrier changes generated through telemarketing).
%5 gee, e.g., AT&T Comments at 1; Bell Atlantic Comments at 10; NAAG Comments at 9.

%4 see Appendix A, §8 64.1100(b), 64.1160(e)(4). Additionally, if a carrier were to use customer proprietary
network information (CPNI) for marketing, such carrier would have to comply with section 222 requirements.
See 47 U.S.C. § 222; see also | mplementation of the Telecommunications Act of 1996; Telecommunications
Carriers' Use of Customer Proprietary Network Information and Other Customer Information;
Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communi cations Act of
1934, as amended, Second Report and Order and Further Notice of Proposed Rulemaking, 13 FCC Rcd 8061
(1998) (CPNI Order).
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for each service. The subscriber's authorizations to change intraL ATA toll and interLATA carriers
must aso be verified separately. We adopt this rule in response to the concerns of carriers such as
Ameritech and CBT that consumers may experience cond derable confusion about the differences
among telecommunications services, especidly the ditinction between intraLATA toll and interlLATA
toll.?*> By requiring carriers to describe fully the services they offer, and obtain separate authorization
and verification for different services, carrierswill be prevented from taking advantage of consumer
confusion and changing the preferred carriersfor al of a subscriber's telecommuni cations services
where the subscriber merely intended to change one. We note that this rule builds on the existing
requirement in section 64.1150(e)(4) of our rules that an LOA must contain separate statements
regarding the subscriber's choice of interexchange carriers where ajurisdiction alows the selection of
additiona primary interexchange carriers (e.g., for intrastate toll or internationd calling).?® Our
decision today expands the requirement of section 64.1150(€)(4) to encompass al telephone exchange
and telephone toll services and establishes the same requirement for the verification of dl carrier
changes.

83.  Theveification rules are intended to deter damming and protect consumers from
unauthorized changesin their preferred carriers. Several commenters, however, support targeted
proposds, rather than the genera gpplication of more rigorous verification rules, purportedly to avoid
unnecessary costs and harm to competition.?®” For example, Ameritech, SBC, and U SWEST
propose systems that would impaose fines or more stringent verification requirements on carrierswith a
history of damming, as determined by the LEC or otherwise®® In light of the high incidence of
damming violations we currently face, we prefer to adopt the gpproach taken in the rulesin this Order
because they will hep to prevent carriers from damming consumersin the first place. Furthermore,
such proposas could permit LECs to target certain carriers, including those that are offering competing
sarvices. Congdering that LECs may no longer be neutrd partiesin the carrier change process asa
result of their entry or expected entry into the in-region long distance market and the advent of loca
competition, we do not believe that it would be prudent to provide LECs with incentive to act anti-
competitively. We note that Ameritech States that, rather than permitting LECs to determine which
carriers should be subject to fines or more stringent verification requirements, carriers could be targeted
using amore neutral source of numbers of carrier change disputes, such as the Commission's Common
Carrier Scorecard, which shows the number of disputed carrier changes for carriers?® We share
TRA's concern, however, about imposing disparate treetment before a carrier has the opportunity to
provethat it did not dam a consumer.2”°

%5 see Ameritech Comments at 10; CBT Comments at 3-4.
%6 47 CF.R. § 64.1150(€)(4).
%7 See, e.g., TRA Comments at 2; RCN Comments at 5.

28 gSee Ameritech Comments at 12; SBC Comments at 4-5; U SWEST Comments at 20. Under SBC's "3 strikes
and you're out" approach, Strike 1 would occur if a carrier's disputed change orders exceeded 2% of its
service orders in one month. The carrier would be placed on probation. Strike 2 would occur if the dispute
level continued to exceed 2% of its service ordersin one month at the end of the probation period. That
carrier would then be subjected to afine of at least $5,000 per slamming occurrence. Strike 3 would occur if
the dispute level continued to exceed 2% of its service ordersin one month. The carrier would then be
subject to $10,000 fines, as well as possible suspension of carrier-change privileges. SBC Comments at 5.

%9 See Ameritech Comments at 12.

20 See TRA Reply Comments at 9-11.
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2. Application of the Verification Rulesto All Telecommunications Carriers

84. In the Further Notice and Order, the Commission proposed to incorporate the
specific language of section 258(a) of the Act into its rules to reflect the satutory prohibition on
damming by any telecommunications carrier, and not just IXCs asis the case under the current rules®™
We adopt the proposed rule requiring that no telecommunications carrier shall submit or execute a
change on behaf of a subscriber in the subscriber's selection of a provider of telecommunications
service except in accordance with the Commission's verification procedures, consstent with the
language of section 258.22 We note that the Commission's verification procedures would not apply to
agtuaion in which a carrier drops a subscriber from its service, resulting in the subscriber not having
any presubscribed carrier, because such a change would not result in the subscriber being
presubscribed to another carrier. The commenters support our finding that incorporati ng the broad
language of section 258 into our rule will appropriately implement Congressiond intent.2”

85.  Based on the record, however, we create an exception for CMRS providers.2* We
conclude that CMRS providers should not be subject to our verification rules at this time because
damming does not occur in the present CMRS market.2® CMRS providers are not currently subject
to equal access requirements.?’® In other words, a CMRS provider is free to designate any toll carrier
for its subscribers unlessit has voluntarily chosen not to do so. We believe that many CMRS providers
offer their subscribers teecommunications service packages that include local exchange, intraLATA
toll, and interLATA toll services using particular carriers, and therefore any consumer who has agreed
to subscribe to such a package as offered by a CMRS provider may have agreed to use only those
cariers?”” Where aCMRS provider does not offer its subscribers any choicesin toll carriers,
verification of subscriber authorization to change toll providers would be ingpplicable. We are aware,
however, that some CMRS providers do provide their subscribers with choicesin toll carriers. It isour
understanding that the CMRS carrier, which has made contractua arrangements with thetall carriers, is
in control of this selection process and must be contacted by the subscriber in order for any changein
toll carriersto occur. Furthermore, Bell Atlantic Mobile and CTIA date that, at thistime, a CMRS
carrier cannot change a customer's wireless loca exchange service without that customer's express
gpproval, because the customer must typically physicaly reprogram the handset to initiate service with a

271 Id

22 gee Appendix A, §8 64.1100, 64.1150, 64.1160.
28 See, e.g., BClI Comments at 9; PAOCA Comments at 4; USTA Comments at 2.

24 gSee Appendix A, § 64.1100(a)(3). See also, e.g., Air Touch Comments at 2; Bell South Reply Comments at 7;
360"" Comments at 7.

25 See Appendix A, § 64.1100(a)(3).
26 gection 332(c)(8) of the Act states that CMRS providers "shall not be required to provide equal access to
common carriers for the provision of telephone toll services." 47 U.S.C. 8 332(c)(8). See Interconnection
and Resale Obligations Pertaining to Commercial Mobile Radio Services, Order, 11 FCC Rcd 12456
(1996).

2" Because CMRS carriers compete with each other to provide the lowest overall rates for their subscribers,
they presumably attempt to obtain the lowest rates for toll services fromintraLATA toll and interLATA toll
carriers. We anticipate that once wireline local competition is established, wireline carriers will also begin to
offer telecommunications packages offering local exchange, intraLATA toll and interLATA toll services.
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new carrier.2® In light of these considerations, we believe that unauthorized changes are much less
likely to occur and we are not aware of any damming complaintsin thisarea®”® Accordingly, in the
absence of evidence that damming is aproblem in this area, we decline to apply our verificaion
proceduresto CMRS carriers at thistime.®® We may revist thisissue should damming become a
problem in the CMRS market.

3. The States' Role

86.  Section 258 charges the Commission with the responghility for establishing verification
procedures for carriers who "submit or execute a change in asubscriber's selection of aprovider of
telephone exchange service or telephone toll service®! Therefore, section 258 explicitly grants the
Commission authority to creete verification procedures for both interstate and intrastate services, and
our rules here indeed apply to both sets of services. Many carriers urge us generaly to preempt Sate
regulation of damming by loca exchange and intragtate interexchange carriersin order to creete uniform
rules®? Carrierssuch as AT& T, BellSouth, and Excdl state that compliance with mult'fle sats of
federal and state rules would be expensive, delay competition, and confuse consumers.®® Theissue of
federa preemption of damming regulation by states has aso been raised in other fora?

87.  Wededlineto preempt generaly state regulation of carrier changes. The sates and the
Commission have along history of working together to combat damming, and we conclude that sate
involvement is of greeter importance than ever before. We conclude that the Commission must work
hand-in-hand with the sates for the common purpose of diminating damming. In the context of this
partnership, we expect the states and the Commission to continue sharing information about damming
and to develop together new and crestive solutions to combat damming. We conclude thet, dthough a
state must accept the same verification procedures as prescribed by the Commission, a state may
accept additiona verification procedures for changes to intrastate service if such state concludes that
such action is necessary based on itsloca experiences.

88. In other words, absent a pecific preemption determination, a state may provide
carriers with further options for verifying carrier changes to intrastate service, in addition to the
Commission's three verification options, if the state feds that such procedures would promote consumer
protection and/or competition in that state's particular region. In this regard, we agree with the
Maryland Commission, which contends that states may have vauable insght because they have

28 Bell Atlantic Mobile Comments at 4; CTIA Reply Comments at 3-4.

2% |f aCMRS provider, however, changes a subscriber's toll carrier without authorization after contractually

agreeing not to take such actions, such CMRS carrier could be acting unreasonably in violation of section
201(b). See 47 U.S.C. § 201(b).

20 gee Appendix A, § 64.1100(a)(3).

Bl 47U.S.C. § 258(a).

%2 See, e.g., BellSouth Comments at 3; Working Assets Comments at 2.

23 AT&T Comments at 38; Bell South Comments at 3; Excel Comments at 3.

284 See, e.g., Minnesota v. Minimum Rate Pricing, Inc. and Thomas N. Salzano, No. C1-97-008435 (Minn. Apr.
13, 1998) (stating that section 258 of the Communications Act preempts state slamming rules).
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substantia contact with consumers and are near to the damming problem.?®* We agree with the
Oklahoma Commission, which states that a"one-size-fits-al approach,” as recommended by the
carriers, would not take into consderation the specific experiences and concerns of individua statesin
the damming area®® We further note that nothing in our rules prohibits states from deterring damming
through means other than regulation of verification procedures, such as generd consumer protection
requirements or direct regulation of telemarketing sdles®’

89.  Staesmug, however, write and interpret their statutes and regulations in a manner that
is congstent with our rules and orders, aswell as section 258. For example, a state may not adopt the
wel come package as an additiond verification method because we have determined that the welcome
package fails to protect consumers. Furthermore, we are obligated and willing to examine state rules
on a case-by-case basis if it gppears that they conflict with the purpose of our rules, for instance, by
prohibiting or having the effect of prohibiting the ability of any entity to provide telecommunications
service.®® With regard to the issue of preemption of state verification procedures, the Commission will
not make a preemption determination in the absence of an adequate record clearly describing the Sate
law or action to be preempted and precisely how that Sate law or action conflicts with federa law or
obstructs federa objectives?®® The record in this proceeding does not contain any comprehensive
identification or analysis of which particular state laws would be inconsstent with our verification rules
or would obstruct federd objectives. Some commenters reference state laws that differ from the
Commisson'srules, such as Cdifornias law thet requires carriers to use third party verification for
changesto residentia service?® These commenters, however, do not ask for preemption of these
specific satutes done, but rather for wholesale preemption of al sate satutes that may be inconsistent
with the Commission's verification requirements?®* The commenters do not provide any detailed
explanation of how a particular sate's verification requirements differ from those of the Commission,
nor how any state requirements are inconsistent with our rules or obstruct federa objectives. The
commenters merely alege generdly that carriers will find it eesier to comply with one uniform set of

25 Maryland Commission Comments at 3.

26 Oklahoma Commission Reply Comments at 3.

287 See, e.g., Letter from Lawrence E. Strickling, Federal Communications Commission to David J. Gilles,

Assistant Attorney General, State of Wisconsin (Aug. 12, 1998) (stating that the Commission'srules and
the Communications Act of 1934, as amended do not preempt Wisconsin laws and rules that regul ate
telemarketing sales and home solicitation sales).

28 See 47 U.S.C. § 253(a) (providing that, subject to certain exceptions, no state or local statute or regulation

may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service).

29 see, e.g., Motion for Declaratory Ruling Concerning Preemption of Alaska Call Routing and

Interexchange Certification Regulations as Applied to Cellular Carriers, Memorandum Opinion and
Order, 12 FCC Rcd 13987, 13,991 (1997). Cf. California Payphone Association Petition for Preemption of
Ordinance No. 576 NS of the City of Huntington Park, California Pursuant to Section 253(d) of the
Communications Act of 1934, 12 FCC Rcd 14191 (1997) (Commission denied petition for preemption under
section 253 because petitioner failed to present sufficient record demonstrating barrier to entry); TCI
Cablevision of Oakland County, Inc., 9 Comm. Reg. (P&F) 730 (1997) (petitioner seeking preemption under
section 253 bears burden of proof to demonstrate that it is entitled to such relief).

20 gee, e.g., AT&T Comments at 36-37, n.51.

21 See, e.g., ACTA Comments at 19; AT& T Comments at 37; RCN Comments at 3; Sprint Reply at 9; Winstar
Comments at 9.
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federd rules rather than with federd rules and multiple sets of state rules®®? Accordingly, the record
does not contain sufficient information about various state requirements to alow us to assess the ability
of carriersto comply with both federd and state anti-damming mechanisms. To the extent, however,
that these laws require a verification procedure that is acceptable under our rules, they would appear to
be in compliance with section 258 and would not be preempted.

90.  Section 258 expressy grantsto the states authority to enforce the Commission's
verification procedure rules with respect to intrastate services.®*® A gate therefore may commence
proceedings againgt a carrier for violation of the Commission's rules governing changes to a subscriber's
intrastate service. We conclude that enforcement is another arealin which the states and the
Commission may work together to eradicate damming. A single unauthorized change may result in the
switching of both a subscriber's intrastate and interstate service in violation of the Commission's
verification procedures. In the case of an unauthorized change that results in changes to intrastate and
interstate service, a sate's proceeding to enforce the Commission's rules with respect to the intrastate
violaion will yield factua findings regarding the interdate violation aswell. The state's factud finding in
such acase will be given great weight in the Commission's proceeding to determine whether the carrier
violated the Commission's interdate verification procedures. Thiswill help to deter damming by
expediting the resolution of damming complaints on a nationwide basis. We conclude that date
regulation of carrier changesin the intrastate market that is compatible with our rules, dong with sate
enforcement of our rules regarding carrier changes in the intrastate market, will enable states to play a
vauable and essentid role in the partnership with the Commission to combat damming and protect
consumers.

E. Submitting and Executing Carriers
1 Definition of " Submitting” and " Executing” Carriers

91. In the Further Notice and Order, the Commission tentatively concluded that a
submitting carrier is any carrier that requests that a consumer's telecommunications carrier be changed,
and that an executing carrier is any carrier that effects such a request.”®* The Commission sought
comment on these definitions, and on whether they were sufficiently broad in scope to hold accountable
al cariersinvolved in carrier change transactions.®®

92.  We adopt amodification to our proposed definition of a submitting carrier in order to
take into account the roles of underlying carriers and their resdlers. Many commenters, including Bell
Atlantic, Frontier, the North Carolina Commission, and Sprint, note that our proposed definitions did
not take into account the role shifting that occurs when afacilities-based LEC or IXC sdlssarviceto a
switchless resdler.®® For example, the resdler that generates carrier changes for interexchange service
generdly submits the change requests to the facilities-based IXC from which it purchases service. The
facilities-based I X C then submits the change requests to the executing LEC. These commenters

22 See, e.g., ACTA Comments at 23; | XC Long Distance Reply at 7; SDN Comments at 2.
28 See47U.S.C. §258(a).

24 Further Notice and Order, 12 FCC Rcd at 10683.

295 1d

29 See, e.g., Bell Atlantic Comments at 8; Frontier Comments at 17; North Carolina Commission Comments at

4; and Sprint Comments at 26 n.20.
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generdly support redefining a submitting carrier o that the resdler, rather than its underlying facilities-
based carrier, would have the obligations of being the submitting carrier.” The rules we adopt build
on suggestions made by WorldCom for defining a submitting carrier.2®® Under the rules we adopt, a
submitting carrier will be generdly any carrier that (1) requests on the behdf of a subscriber that the
subscriber's telecommunications carrier be changed; and (2) seeks to provide retail servicesto the end
user subscriber.?® We note, however, that either the resdller or the facilities-based carrier may be
trested as a submitting carrier if it is responsible for any unreasonable delays in the submission of carrier
change requedts or if it isrespongble for submitting unauthorized carrier change requests, including
fraudulent authorizations. I, for example, aresdler submits a carrier change request to its underlying
carrier, and that underlying carrier changes that carrier change request so that the subscriber ends up
being subject to an unauthorized carrier change, the underlying carrier would be liable as a submitting
carrier for the unauthorized change. The underlying carrier would not be ligble as a submitting carrier,
however, if it innocently submitted to the executing carrier a change request that was not verified
properly by itsresdler.

93.  Wenatetha in Stuations in which a customer initiates or changes long distance service
by contacting the LEC directly, verification of the customer's choice would not need to be verified by
ether the LEC or the chosen IXC. Inthis Stuation, neither the LEC nor the IXC is the submitting
carier aswe have defined it. The LEC isnot providing interexchange service to that subscriber. The
IXC has not made any requests -- it has merely been chosen by the consumer. Furthermore, because
the subscriber has persondly requested the change from the executing carrier, the IXC is not requesting
achange on the subscriber's behdf. If aLEC's actionsin this Situation resulted in the subscriber being
assigned to a different interexchange carrier than the one originaly chosen by the subscriber, however,
then that LEC could be lidble for violations of its duties as an executing carrier.

94.  We adopt the definition proposed in the Further Notice and Order for an executing
carrier, so that an executing carrier is generdly any carrier that effects arequest that a subscriber's
telecommunications carrier be changed.3® Thisrule will apply even where aresdler competitive local
exchange company (CLEC) receives carrier changes and submits such changesto its underlying
facilities-based LEC. Some commenters argue that, in such acase, the resdler CLEC should be
considered the executing carrier rather than the facilities-based LEC 3 BelSouth argues that both the
CLEC and the fadilities-based L EC should be considered executing carriersin this scenario.3? We
conclude that the executing carrier should be the carrier who has actua physica responsibility for
making the change to the subscriber's service, rather than a carrier that is merely forwarding a carrier
change request on behaf of a subscriber. For example, if aconsumer who is subscribed to aresdller
CLEC for loca exchange service requests a change in interexchange carriers, the executing carrier is
the facilities-based LEC that makes the software change at its switch, not the CLEC that receivesthe
change order from the IXC and forwards that change order to the facilities-based LEC. For achange
from afacilities-based loca exchange carrier to aresdler CLEC, the executing carrier would be the

27 Seee.g., Frontier Comments at 19; IXC Long Distance Reply Comments 10; and Sprint Comments at 26 n.20.

2% sSee WorldCom Comments at 4.

29 gee Appendix A, § 64.1100(e)(1).
30 gSee Appendix A, § 64.1100(€)(2).
1 See, e.g., Bell Atlantic Comments at 9.

302 BellSouth Comments at 7.
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facilities-based loca exchange carrier who makes the change in its billing records so that the subscriber
is billed by the CLEC rather than the facilities-based LEC. In acarier change Stuation, the resdller
CLEC may have little respongbility except to forward the change request to the facilities-based LEC
that actudly makesthe change. Defining the executing carrier as the carrier that actudly makesthe
change is therefore most gppropriate. We note that, where a subscriber is changing to afacilities-based
local exchange carrier, that facilities-based loca exchange carrier will both "submit” the change, dbet to
itself, and also execute that change. We dso emphasize, however, that either the resdler or the
facilities-based carrier may be trested as an executing carrier if it is responsible for any unreasonable
delays in the execution of carrier changes or for the execution of unauthorized carrier changes, including
fraudulent authorizations. If, for example, aresdler CLEC forwardsto its facilities-based carrier a
fagfied request for a change in interexchange carriers, in order to benefit the resdler's effiliate, that
resdler may be ligble as an executing carrier and be subject to the same sanctions that would be
imposed on any executing carrier that fails to comply with our rules%

95.  Wedso notethat our definition of an executing carrier could dso include an IXC in the
current environment. When afacilities-based 1XC resdlls service to aswitchless resdller, the switchless
resdller uses the same carrier identification code (CIC) as the facilities-based IXC. Subscribers of both
the facilities-based 1XC and the switchless resdller would therefore be on the network of the facilities-
based 1XC, with the same CIC. ClCsare used by LECsto identify different IXCs so that LECs will
know to which carrier they should route a subscriber's interexchange traffic.3**  Where a subscriber
changes from afacilities-based IXC to aresdler of that facilities-based IXC's services, the resdller
submits a carrier change order to the facilities-based IXC. That facilities-based 1XC does not submit
that change order to the subscriber's LEC because, asfar asthe LEC is concerned, the routing of calls
for that subscriber has not changed due to the fact that the CIC remains the same (i.e., the LEC will ill
send interexchange cdls from that subscriber to the same facilities-based carrier). The facilities-based
IXC uses the carrier change request to process the change in its own system, which enables the resdller
to begin hilling the subscriber. Therefore, in this very limited Situation, the executing carrier isthe
facilities-based IXC, not the LEC. In fact, the facilities-based I X C would be the executing carrier for
al carrier changes in which the subscriber remains on the facilities-based IXC's network, regardless of
whether the subscriber has changed from a switchless resdller to the resdller's facilities-based IXC,
from the facilities-based I X C to a switchless resdller of that IXC's service, or from a switchless resdller
of the facilities-based IXC's service to another switchless resdler of that same IXC's service.

96.  Based on BdlSouth's recommendation,®* we darify that abilling agent has no lidhility
under our verification rulesif it is neither an executing or submitting carrier, as defined by our rules.

2. Application of Verification Rulesto Submitting and Executing Carriers

97. In the Further Notice and Order, the Commission tentatively concluded thet the
submitting carrier's compliance with our verification rules would facilitate timely and accurate execution
of any carrier change, and that an executing carrier would not be required to duplicate the carrier
change veification efforts of the submitting carrier.3® The Commission sought comment on any specific
additional or separate verification procedures that should apply to telecommunications carriers that

88 seeinfra discussion on Application of Verification Rules to Submitting and Executing Carriers.

84 For afull discussion of CICs, seeinfra discussion in Further Notice of Proposed Rulemaking, Resellers and
CICs.

305 BellSouth Comments at 14.
%6 Further Notice and Order, 12 FCC Rcd at 10683.
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"execute' carrier changes, and the possible effects of such procedures on competition and consumer
protection.*’

98.  We conclude that executing carriers should not verify carrier changes prior to executing
the change3® We agree with several commenters that requiring such verification would be expensive,
unnecessary, and duplicative of the submitting carrier's verification.*®  Although executing carriers do
not have verification obligations under our rules, they do have aresponshility to ensure that subscribers
carrier changes are executed as soon and as accuratdy as possible, using the most technologically
efficient means avalable. Executing carriers are required to execute promptly and without any
unreasonable delay®'° changes that have been verified by the submitting carrier 3!t In other words,
executing carriers may be liable for failure to comply with our rulesif their actions result in any
unreasonable delay of execution of carrier changes or in unauthorized carrier changes®'2

99. SomeLECsbdievethat additiond verification of carrier changes by executing carriers
would further reduce the incidence of damming.®® These parties sate that LEC verification has proved
effective in avoiding unauthorized PIC changes which may be codtly in terms of time devoted to
resolution of consumer complaints and in aloss of consumer confidencein the LEC.3* In contrast,
severd commenters sate that an executing carrier could use verification as an opportunity to delay or
deny carrier changesin order to gain a competitive advantage for itsdlf or for affiliated cariers®®
Although we agree that verification by executing carriers of carrier changes could help to deter
damming, we find that permitting executing carriers to verify independently carrier changes that have
dready been verified by submitting carriers could have anticompetitive effects. We have concerns that
executing carriers would have both the incentive and ability to delay or deny carrier changes, using
verification as an excuse, in order to benefit themsdves or ther affiliates. Furthermore, we find that an
executing carrier that attemptsto verify a carrier change request would be acting in violation of section
222(b), which states that a carrier that "receives or obtains proprietary information from another carrier

07 d.

38 see Appendix A, § 64.1100(a)(2).

309 See, e.g., Ameritech Comments at 13; Bell South Comments at 8; MCI Comments at 6.

810 seeinfra discussion on Timeframe for Execution of Changes.

31 See Appendix A, § 64.1100(a)(2).

812 sanctions imposed on executing carriers for violation of our rules may range, for example, from damages

proved in state or Commission proceedings to forfeiture penalties imposed by the Commission pursuant to
section 503(b) of the Act. See, e.g., 47 U.S.C. §8 208, 503(b).

83 Weincorporate into this proceeding arequest from several LECs for an advisory opinion on whether aLEC

may, upon receipt of a carrier change order from an I XC, independently verify the carrier change request.
See Request for Advisory Opinion Concerning LEC Customer Notification Procedures Before
Implementation of PIC-Change Orders by Skyline Telephone Membership Corp., Yadkin Valley Telephone
Membership Corp., and Bledsoe Telephone Cooperative, filed July 20, 1998 (LEC Advisory Opinion
Request).

314 Id

815 See, e.g., AT&T Comments at 2; CompTel Comments at 3; |llinois Commission Comments at 2; TRA

Commentsat 9. See also, Ex Parte Presentation by MCI, Oct. 16, 1998 (MCI Oct. 16, 1998 Ex Parte
Presentation).
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for purposes of providing any teecommunications service shal use such information only for such
purpose].]"** The information contained in a submitting carrier's change request is proprietary
information because it must submit that information to the executing carrier in order to obtain
provisioning of service for anew subscriber. Therefore, pursuant to section 222(b), the executing
carrier may only use such information to provide service to the submitting carrier, i.e., changing the
subscriber's carrier, and may not attempt to verify that subscriber's decision to change carriers.3Y’

100. Weds0 have concerns that an executing carrier's verification of an areedy verified
carrier change could serve as a de facto preferred carrier freeze, even in Stuations in which the
subscriber has not requested such afreeze®® Preferred carrier freezes require subscribers to contact
their executing carriersto lift such freezes before any carrier changes may be made to their accounts.
The verification of acarrier change request by an executing carrier is milar to a preferred carrier freeze
because it would require the subscriber firgt to confirm with the submitting carrier that he or she wishes
to make a carrier change, and then to contact the executing carrier to confirm that such a change was
authorized. By requiring consumers to take affirmative action in order to change their carriers,
preferred carrier freezes provide consumers with additiona protection from damming. But because
preferred carrier freezes by their very nature impose additiona burdens on subscribers, freezes should
only be placed as aresult of consumer choice. The preferred carrier freeze worksto prevent damming
because it gives a consumer control over carrier changes. The imposition of an "unauthorized preferred
carier freeze' by an executing carrier would take away control from the consumer. We therefore find
that, even where verification by an executing carrier would not result in undue delay or denid of a
carrier change, such verification is prohibited.

101. Notwithstanding our prohibition on verification of carrier changes by executing carriers,
we find that executing carriers may il provide asimilar leve of protection to their customersin ways
that do not raise anticompetitive concerns. Executing carriers may make preferred carrier freezes
available for subscribers who have concerns about damming.  In thisway, the subscriber who has
chosen to have a preferred carrier freeze placed on his or her account will be protected from
unauthorized changes to the account. We emphasize that the imposition of a preferred carrier freeze
must be authorized by the consumer to minimize any anticompetitive effects and to maintain flexibility for
the consumer. Executing carriers dso have a variety of methods to notify their subscribers that their
carriers have changed. For example, as discussed in the Truth-in-Billing NPRM, carriers may choose
to include a separate section in their subscriber billsto highlight any changes that have occurred on a
subscriber's account, including changes to preferred carriers3!® We note that most of the telephone
billsissued by U SWEST highlight changes that have occurred to a subscriber's account, including
changesin preferred carrier selections. Findly, we conclude that the LECs that want to verify carrier
changes should experience less concern over damming in the future because our new rules, epecidly
the abosol ution remedy, should decrease consumer harm from samming.3%

816 47 U.S.C. §222(b).

817 seealso, infra discussion on Marketing Use of Carrier Information.

818 Seeinfra discussion on Preferred Carrier Freezes.

819 Truth-in-Billing NPRM, 13 FCC Rcd at 18186. NAAG proposes to require carriers to notify subscribersin
their telephone bills of carrier changes. NAAG Comments at 16.We decline to adopt this proposal in this
Order because it is more properly addressed in the Truth-in-Billing rulemaking proceeding.

80 gee supra discussion on Liability of Subscribersto Carriers.
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3. Concernswith Certain Executing Carriers
a. I nter ference with the Execution Process

102. The Commisson sought comment in the Further Notice and Order on whether ILECs
should be subject to different requirements and prohibitions because they may have the incentive and
the ability to delay or refuse to process carrier change ordersin order to avoid losing local customers,
or in order to favor an affiliated IXC.3* Wefind that ILECs may very well have incentive to act
anticomptitively, aswould any carrier that executes changes for itsdf or an affiliate and for competing
cariers. For example, a LEC that executes changesin loca exchange service for CLECs might be
tempted to delay the execution of such changesin order to retainitsloca exchange customers.

103. We agree with the ILECs, however, that the ability of an executing carrier to act
mticomg)eitively by ddlaying execution of carrier changesis limited by severd statutory provisonsin
the Act.**? For example, section 251 requires incumbent LECs to provide facilities and services to
requesting telecommunications cariersin a nondiscriminatory manner.32® Any carrier that unreasonably
failsto execute carrier changes for itself (or an affiliate) and for competing carriers within the same
timeframe will be in violation of the specific nondiscrimination requirements of section 251 if itisaLEC,
aswdl asin violaion of section 201(b)'s prohibition against unjust and unreasonable practices, and
section 202(a)'s prohibition againgt unjust and unreasonable discrimination.®?* Furthermore, any carrier
that imposes unreasonable delays in executing carrier changes, both for itself and others, will bein
violation of our verification procedures® or acting unreasonably in violation of section 201(b),*?® even
if it isnot acting in violation of a non-discrimination requirement. A party that believes that a carrier is
delaying execution of carrier changesin violation of any of these satutory or regulatory provisons
should file a complaint in the appropriate forum.3*” We would consider all the facts and circumstances
presented in a section 208 complaint proceeding, for example, and take remedid action as
appropriate.3® In thisway, we require carriers to provide parity in executing carrier changes for
competitors and promptness in executing carrier changes generaly.

b. Timeframe for Execution of Carrier Changes

%21 Further Notice and Order, 12 FCC Rcd at 10684.

82 See, e.g., Ameritech Comments at 16; Bell Atlantic Comments at 6.

32 See 47 U.S.C. § 251(c)(3), (€)(4); see also 47 U.S.C. § 271(c)(2)(B)(ii), (xiv); see also Application of Ameritech
Michigan Pursuant to section 271 of the Communications Act of 1934, as amended, to Provide In-Region,
InterLATA Services in Michigan, Memorandum Opinion and Order, 12 FCC Rcd 20543 (1997) (providing
that Ameritech must "provision[ ] resale orders within the same average installation interval as that
achieved by itsretail operations").

84 See 47 U.S.C. §8 251(c)(3), 251(c)(4), 201(b), 202(a).
35 see Appendix A, § 64.1100(a)(2).
86 47 U.S.C. § 201(b).

%27 For example, aparty may file acomplaint with the appropriate state commission or with the Commission

under section 208 of the Act. See 47 U.S.C. § 208.

88 See47U.S.C. §208.
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104. Severd commenters aso support imposing sgedfic deadlines for execution of carrier
changes in order to prevent carriers from delaying execution.®”® For example, commenters suggest that
cariers that execute carrier changes for themselves and for other carriers be required to implement
changes within established deadlines ranging from three to seven days3* We dedline a thistime to
adopt any such deadlines. We agree with many commenters that argue that mandating a specific
deadline for execution of al carrier changes could be problematic because there may be many
legitimate reasons for a delay in the execution of acarrier change, such as a consumer request for a
delay inimplementation, or the administrative burden of processing alarge number of change orders3%*
We dso find that it would not be feasible to establish a specific deadline for execution of changes that
would accommodate the needs of the wide variety of carriersin the marketplace, including smaller
cariers. Some commenters propose that we aso require a carrier that executes changes for itsdlf and
for other carriers to submit areport comparing the execution times for changes submitted by itself or its
affiliates against changes submitted by competing carriers.®*? We decline to do so at this time because
we conclude that the non-discrimination requirements of sections 202(a) and 2513* dready prohibit
executing carriers from imposing discriminatory delays on their competitors.®

105.  Although we decline to adopt specific execution timeframes for the reasons stated
above, we believe that subscribers should be informed of how long it will take for a carrier change to
become effective because they have the right to know when they will be able to use their new service.
We gtrongly encourage a submitting carrier to inform subscribers of the expected timeframe for
implementing the carrier change, if it is able to obtain such information from the executing carrier. Such
informetion lets the subscriber know what to expect and alows the subscriber to plan his or her cdling
patterns accordingly. Such information also would give carriers and subscribers dike a standard by
which to determineif adday is unreasonable. Although we do not establish any specific andard for
execution of changesin this proceeding, we may revist thisissue in alater proceeding. Inthe
meantime, we expect carriers to fulfill subscriber requests as quickly as possible, using the most
technologicdly efficient means available to implement changes to subscribers tedecommunications
sarvices. Noncompliance with this standard could be considered unreasonable delay.

C. Marketing Use of Carrier Change Information

39 See, e.g., North Carolina Commission Comments at 3-4; TRA Comments at 16.

30 see, e.g., Excel Comments at 5 (suggesting that carrier changes be executed within seven days); Texas

Commission Comments at 3 (suggesting that carrier changes be executed within three days).
See, e.g., Ameritech Reply Comments at 19; GTE Reply Comments at 19.

32 See, e.g., CompTel Commentsat 6; LCI Comments at 5; and NY SCPB Comments at 21.

38 See 47 U.S.C. §8 251(c)(3), 251(c)(4), 202(a).

We note that the Commission is considering the issue of reporting requirements for certain ILEC activities
in another proceeding. See Performance Measurements and Reporting Requirements for Operations
Support Systems, Interconnection, and Operator Services and Directory Assistance, Notice of Proposed
Rulemaking, 13 FCC Rcd 12817 (1998); see also | mplementation of the Local Competition Provisionsin the
Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd 15499 (1996) (Local Competition
First Report and Order), motion for stay denied, 11 FCC Rcd 11754 (1996), Order on Reconsideration, 11
FCC Rcd 13042 (1996), Second Order on Reconsideration, 11 FCC Rcd 19738 (1996), further recon. pending,
appeal pending sub nom. lowa Util. Bd. v. FCC and consolidated cases, No. 96-3321 et al ., partial stay
granted pending review, 109 F.3d 418 (8th Cir. 1996), order lifting stay in part (8th Cir. Nov. 1, 1996), motion
to vacate stay denied, 117 S. Ct. 429 (1996).
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106. Inthe Further Notice and Order, the Commission voiced concern that an incumbent
LEC might attempt to engage in conduct that would blur the distinction between its role as a neutrd
executing carrier and its objectives as a marketplace competitor.3* Specificaly, the Commission stated
that an example of this type of conduct could occur if an incumbent executing carrier sends a subscriber
who has chosen anew carrier apromotiona letter (winback letter) in an attempt to change the
subscriber's decision to switch to another carrier.** We conclude that thisis avaid concern and
therefore find that an executing carrier may not use information gained from a carrier change request for
any marketing purposes, including any attempts to change a subscriber's decision to switch to another
carier.®” Many commenters support this decision.®*® As explained above, we find that carrier change
information is carrier proprietary information®° and, therefore, pursuant to section 222(b), the executing
carier is prohibited from using such information to attempt to change the subscriber's decision to switch
to another carrier.3° More specificaly, section 222(b) states that "[a] telecommunications carrier that
receives or obtains proprietary information from another carrier for purposes of providing any
telecommunications service shdl use such information only for such purpose, and shdl not use such
information for its own marketing efforts.'®*! The submitting carrier's change request is proprietary
information because it must submit that information to the executing carrier in order to obtain
provisoning of service for anew subscriber. Inthe CPNI Order, we stated that Congress goal of
promoting competition and preserving customer privacy would be furthered by protecting the
competitively-sengtive information of other carriers from network providers that gain access to such
information through provision of wholesde sarvice:3*2 Similarly, in the Situation of executing carriers
and carrier change requests, section 222(b) works to prevent anticompetitive conduct on the part of the
executing carrier by prohibiting marketing use of carrier proprietary information. The executing carrier
otherwise would have no knowledge at that time of a consumer's decision to change carriers, were it
not for the executing carrier's position as a provider of switched access services. Therefore, when an
executing carrier receives a carrier change request, section 222(b) prohibits the executing carrier from
using that information to market services to that consumer.

107. GTEand U SWEST contend that, because customer solicitations are protected by the
Firg Amendment, the Commission should not prohibit executing carriers from winback solicitations as
long as such solicitations are based on the executing carriers own information, do not interfere with
execution processing, and are not made in conjunction with notification to customers of carrier

35 Further Notice and Order, 12 FCC Rcd at 10684.

6 d.

%7 See Appendix A, section 64.1100(a)(2).

38 See, e.g., Ameritech Reply at 17-18; MCI Comments at 7-8; Texas Commission Comments at 3.

39 geesupra discussion in Application of Verification Rules to Submitting and Executing Carriers (concluding

that section 222(b) prohibits an executing carrier from using carrier change information to verify a
subscriber's decision to change carriers after such change has been verified by the submitting carrier).

30 47 U.S.C. § 222(b). We note that, although section 222(b) prohibits the use of carrier change information for
marketing purposes in this situation, the scope of section 222(b) is not limited to this particular application
and may be construed broadly to cover avariety of situations.

3.

32 CPNI Order, 13 FCC Rcd at 8201.
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changes3® As stated above, we conclude that section 222(b) only prohibits an executing carrier from
marketing using information from acarrier change request because the executing carrier is not using its
own information, but rather the submitting carrier's proprietary information, which GTE and U SWEST
agreeisareasonable limitation. Furthermore, section 222(b) does not prohibit all winback attempts,
but only those that are based on carrier proprietary information. Finaly, because our rule merely
implements section 222(b), any possible First Amendment concerns would need to be addressed to the
federa courts and Congress, not the Commission. Nonetheless, we conclude that section 222(b) and
its gpplication to this Stuation are entirdly lawful and do not impermissibly infringe on carriers First
Amendment rights. It is true that the First Amendment protects commercid speech from unwarranted
governmentd intrusion.®** The government may, however, regulate commercial speech that is not
mideading or unlawful if: (1) the asserted governmentd interest is subgtantid; (2) if the regulation
directly advances the asserted governmentd interest; and (3) if the regulation is not more extensive than
is necessary to serve that interest.3® In this case, we find that prohibiting executing carriers from using
carier proprietary information for marketing purposesin violation of section 222(b) does not
impermissibly infringe upon FHrst Amendment rights.

108. Firg, the Commisson'sinterest in promulgating the rule is substantial. Section 222(b) is
intended to advance competition and, as part of that god, to protect consumer choices. The Supreme
Court has recognized that diminaing restraints on competition is a"substantial" government interest.3%
Furthermore, the fact that the 1996 Act was enacted in order to open "al telecommunications markets
to competition"**” aso demonstrates that the governmenta interest in promoting competition is very
subgtantid. In fulfilling the Congressionad mandate to promote competition in al telecommunications
markets, the Commission helps to ensure that the American public derives the full benefit of such
competition by giving them the opportunity to choose new and better products and services at
affordable rates, and by giving effect to such choices.

109. Second, therule directly advances the governmentd interest. The rule, governed by
section 222(b), promotes competition and protects consumer choices by prohibiting executing carriers
from using information gained solely from the carrier change transaction to thwart competition by using
the carrier proprietary information of the submitting carrier to market the submitting carrier's
subscribers. Therule places alimited prohibition on executing carriers because an executing carrier
should be a neutra party without any interest in the choice of carriers made by a subscriber. Because
of its position as a monopoly service provider, however, it may gain access through the carrier change

3 GTE Reply Comments at 13; U SWEST Comments at 21.

%4 Central Hudson Gas & Electric Corp. v. Public Service Commission of New York, 447 U.S. 557, 561 (1980)
(Central Hudson).

Central Hudson, 447 U.S. at 566. The four-part analysis requiresthe following: first, a determination of
whether the expression is protected by the First Amendment; second, a determination of whether such
expression concerns lawful activity and is not misleading; third, a determination of whether the asserted
governmental interest is substantial; fourth, a determination of whether the regulation directly advances the
asserted government interest and whether it is not more extensive than is necessary to serve that interest.
Id. We acknowledge that the first two parts of this test are satisfied because the commercial speech
involved is both protected by the First Amendment and that the commercial speech involved does concern
lawful activity and is not misleading.

%6 See, e.g., Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 663 (1994) (“[T]he Government'sinterest in
eliminating restraints on fair competition is always substantial, even when the individual s or entities subject
to particular regulations are engaged in expressive activity protected by the First Amendment.").

%7 See Joint Explanatory Statement at 1.
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process to a submitting carrier's proprietary information, i.e., that the submitting carrier needs service
provisoning for anew subscriber. The rule we adopt ensures that the executing carrier remainsin its
role as a neutra administrator of carrier changes, and prevents the executing carrier from shifting into a
competitive role againg the submitting carrier using carrier proprietary information.

110. Third, therule is not more extensive than is necessary to serve the governmenta
interest.  Theruleisnarrowly tailored so that it only prohibits the marketing use of carrier proprietary
information gained from the carrier change request. Accordingly, the rule would not prohibit agenerd
marketing scheme that may coincidentaly target a subscriber who has requested a carrier change
because such activity would not entail the use of information gained solely by a carrier from acarrier
change transaction.

111. Based on the above analyss, we conclude that prohibiting the use of carrier proprietary
information gained from a carrier change request for marketing purposes, pursuant to section 222(b),
does not impermissibly interfere with carriers Firs Amendment rights. We have shown that the
Commisson'sinterest in promulgating this rule, to promote competition, is substantia because
competition will give the American people access to new, better, and more affordable
telecommunications services. We aso have shown that the rule directly advances the interest of
promoting competition by preventing the executing carrier from thwarting competition by using carrier
proprietary information gained from the carrier change request to interfere with subscriber decisions.
Finaly, we have shown that the rule is not more extensive than necessary to serve our interest in
promoting competition because the prohibition is limited only to marketing use of carrier proprietary
information gained from the carrier change request.

F. Useof Preferred Carrier Freezes
1 Background

112. Inthe Further Notice and Order, the Commisson sought comment on whether it
should adopt rules to address preferred carrier freeze practices*® The Commission noted that,
athough neither the Act nor its rules and orders specificaly address preferred carrier freeze
practices,**° concerns about carrier freeze solicitations have been raised with the Commission.®° The
Commission noted, moreover, that MCl filed a Petition for Rulemaking on March 18, 1997, requesting
that the Commission inditute a rulemaking to regulate the solicitation, by any carrier or its agent, of
carier freezes or other carrier restrictions on a consumer's ability to switch his or her choice of

Further Notice and Order, 12 FCC Rcd at 10,687-89. A preferred carrier freeze (or freeze) prevents a change
in asubscriber's preferred carrier selection unless the subscriber gives the carrier from whom the freeze was
requested his or her express written or oral consent.

%9 We noted also that the Common Carrier Bureau Enforcement Division has previously reviewed certain

preferred carrier freeze practices and found them to be consistent with the Act and the Commission'srules
and orders. See, e.g., Staff Interpretive Ruling Regarding Preemptive Effect of Commission's Regulations
Governing Changes of Consumers' Primary Interexchange Carriers and the Communications Act of 1934, As
Amended, On Particular Enforcement Action Initiated by the California Public Utilities Commission, DA 96-
1077, 11 FCC Rcd 20453 (July 3, 1996); see also Letter, Elliot Burg, Esq., Asst. Attorney General, State of
Vermont, 11 FCC Rcd 1899 (1995).

350 See, e.g., Letter from Donald F. Evans, MCI Telecommunications Corporation to John Muleta, FCC (July 31,

1996).
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interexchange (interLATA or intraLATA toll) and loca exchange carrier.®*' The Commission
determined that it was appropriate to consder MCl's petition in the Further Notice and Order and,
therefore, incorporated MCl's petition and al responsive pleadings into the record of this
proceeding. 2

2. Overview and Jurisdiction

113.  We adopt rulesto clarify the appropriate use of preferred carrier freezes because we
believe that, dthough preferred carrier freezes offer consumers an additiona and beneficia leve of
protection againgt damming, they aso create the potentid for unreasonable and anticompetitive
behavior that might affect negatively efforts to foster competition in dl markets. Thus, in adopting rules
to govern the use of preferred carrier freeze mechanisms, we gppropriately balance severd factors,
including consumer protection, the need to foster competition in al markets, and our desire to afford
cariersflexibility in offering their cusomers innovative services such as preferred carrier freeze
programs.®® Moreover, in so doing we fadilitate customer choice of preferred carrier selections and
adopt and promote procedures that prevent fraud.

114.  While we are confident that our carrier change verification rules, as modified in this
Order, will provide considerable protection for consumers againgt unauthorized carrier changes, we
recognize that many consumers wish to utilize preferred carrier freezes as an additiond level of
protection againgt damming.®* As noted in the Further Notice and Order, a carrier freeze prevents a
change in a subscriber's preferred carrier salection until the subscriber gives the carrier from whom the
freeze was requested his or her written or oral consent.®* The record demonstrates that LECs
increasingly have made available preferred carrier freezesto their customers as a means of preventing
unauthorized conversion of carrier selections.®*® The Commission, in the past, has supported the use of
preferred carrier freezes as ameans of ensuring that a subscriber's preferred carrier selection is not

1 MCI Petition for Rulemaking, RM-9085 (filed Mar. 18, 1997) (MCI Petition). AT& T hasindicated that it
"strongly supports' MCl's petition to establish regulations governing preferred carrier freezes. Letter from
Mark C. Rosenblum, AT&T Corp. to ReginaM. Keeney, FCC (Apr. 9, 1997). The Commission established a
pleading cycle for comments regarding the MCI petition. See Public Notice, DA 97-942 (rel. May 5, 1997).
Commentsin response to that Public Notice are referred to as " Petition Comments" and "Petition Replies."

%2 Further Notice and Order, 12 FCC Rcd at 10,687-88.

%8 See, e.g., Ohio Commission Comments at 12.

¥ See, e.g., NYSDPS Comments at 8-9; Ameritech Petition Comments at 8 (noting that number of Ameritech

Illinois customers utilizing freezes increased from 35,000 to 200,000 between 1993 and 1995); SNET Reply
Comments at 4.

%5 See Further Notice and Order, 12 FCC Rcd at 10,688.

%6 See, e.g., Bell Atlantic Comments at 4 ("Bell Atlantic began offering PC freezes in response to its
subscriber's demands for protection from slamming."); SNET Comments at 6-7. It appears, based on the
record, that particular PC freeze administration practices can vary widely between carriers (e.g., some
carriersrequire written consent to lift afreeze while othersrequire oral consent to lift afreeze). See, e.g.,
GTE Comments at 13 (stating that GTE requires customers to complete and return special form before freeze
islifted); Ameritech Comments at 21 (stating that Ameritech offers 24 hour telephone line for customers to
lift freeze).
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changed without his or her consent.®” Indeed, the mgjority of commenters in this proceeding assert
that the use of preferred carrier freezes can reduce damming by giving customers grester control over
their accounts.®® Our experience, thus far, has demonstrated that preventing unauthorized carrier
changes enhances competition by fostering consumer confidence that they control their choice of
sarvice providers. Thus, we believe that it is reasonable for carriers to offer, a their discretion,
preferred carrier freeze mechanisms that will enable subscribers to gain greater control over their carrier
sdection.

115. IntheFurther Notice and Order, however, we Stated that preferred carrier freezes
may have the effect of limiting competition anong cariers®®° We share commenters concernsthat in
some ingtances preferred carrier freezes are being, or have the potentid to be, implemented in an
unreasonable or anticompetitive manner.3° Indeed, we note that a number of state commissions have
determined,®* and certain LECs concede,*? that unregul ated preferred carrier freezes are susceptible
to such abuses. By definition, preferred carrier freezes create an additiona step (namely, that
subscribers contact directly the LEC that administers the preferred carrier freeze pro%ra*n) that
customers must take before they are able to obtain achange in their carrier sdlection.®* Where
cusomersfal to take the additiona step of lifting a preferred carrier freeze, their otherwise vaid
attempts to effectuate a change in carrier selection will be frustrated. Observing this process, some
commenters argue that certain preferred carrier freeze programs are so onerous as to create an
unreasonable hurdle for subscribers and submitting carriers seeking to process a carrier change. %%
Other commenters, primarily interexchange carriers, suggest that LECs are using deceptive preferred
carier freeze solicitation practices to "lock up" consumers, without their understanding, as part of an

357 See, e.g., Federal Communications Commission, Common Carrier Scorecard (Fall 1996); Policy and Rules

Concerning Unauthorized Changes of Consumers' Long Distance Carriers, Report and Order, 10 FCC Rcd
9560, 9574, n.58 (1995) (1995 Report and Order).

%8 See, e.g., NAAG Comments at 11; NCL Comments at 9; Texas Commission Comments at 4; Ameritech

Comments at 21; GTE Reply Comments at 14; AT& T Comments at 18.
%9 gSee Further Notice and Order, 12 FCC Rcd at 10,688.

%0 See, e.g., MCI Petition at 2-8; CompTel Comments at 8 ("In fact, the incumbent LEC's strategic use of PC-
freezes belies any claim that they are using PC-freezes to protect consumers from slamming."); PaOCA at 7;
RCN Reply Comments at 7-8.

%l See, e.g., Michigan Public Service Commission, Sprint Communications Company, L.P. v. Ameritech

Michigan, Case No. U-11038 (Aug. 1, 1996); Public Utilities Commission of Ohio, Complaint of Sprint
Communications Company, L.P. v. Ameritech Ohio, Case No. 96-142-TP-CSS (Feb. 20, 1997); New Jersey
Board of Public Utilities, Investigation of IntraLATA Toll Competition for Telecommunications Services on
a Presubscription Basis, Docket No. TX94090388 (June 3, 1997). Cf. California Public Utilities Commission,
Alternative Regulatory Frameworks for Local Exchange Carriers, Decision 97-04-083 (Apr. 23, 1997). See
also North Carolina Commission Comments at 4; NAAG Comments at 11.

%2 See, e.g., Ameritech Reply Comments at 9; USTA Comments at 7 ("USTA agrees that PC freezes do have

the ability to hinder competition if the Commission's rules permit improper use of them.").

%3 gSee Further Notice and Order, 12 FCC Rcd at 10,688.

364 See, e.g., Worldcom Petition Comments at 5; MClI Comments at 11; L Cl Reply Comments at 8; see al so

NAAG Commentsat 11.
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effort to stifle competition in their markets3%°

116.  Paticularly given the market structure changes contemplated in the 1996 Act,3® we are
persuaded that incentives for unreasonable preferred carrier freeze practices exist. With the remova of
legal and regulatory barriersto entry, carriers are now or soon will be able to enter each other's
markets and provide various services in competition with one another.®’ Incumbent LECs have, or will
have in the foreseeable future, authorization to compete in the market for interLATA services.

Smilarly, incumbent LECs are preparing to face or are facing competition in the loca exchange and
intraLATA toll markets. Given these changes in market structure, incumbent LECs may have incentives
to market preferred carrier freezes aggressively to their customers and to use different standards for
placing and removing freezes depending on the identity of the subscriber's carrier.3® Despite these
market changes, it appearsthat, at thistime, facilities-based LECs -- most of which are incumbent
LECs-- are uniquely Stuated to administer preferred carrier freeze programs. Thus, other carriers are
dependent on the LECsto offer preferred carrier freeze servicesto their customers.

117. We conclude, contrary to the assertions of Bell Atlantic, that we have authority under
section 258 to address concerns about anticompetitive preferred carrier freeze practices for intrastate,
aswedl asinterstate, services® Congress, in section 258 of the Act, has granted this Commission
authority to adopt verification rules applicable to both submission and execution of changesin a
subscriber's selection of a provider of loca exchange or telephone toll services®™ Preferred carrier
freezes directly impact the verification procedures which Congress ingtructed the Commission to adopt
because they require subscribers to take additiona steps beyond those described in the Commission's
verification rules to effectuate a carrier change. Moreover, where apreferred carrier freezeisin place,
asubmitting carrier that complies with our verification rules may find that its otherwise vaid carrier
change order is rgjected by the LEC administering the freeze program. Since preferred carrier freeze
mechanisms can essentidly frudtrate the Commission's satutorily authorized procedures for effectuating
carrier changes, we conclude that the Commission has authority to set sandards for the use of
preferred carrier freeze mechanisms.

118. Based on this authority, we prescribe rules to ensure the fair and efficient use of
preferred carrier freezes for intrastate and interstate services to protect customer choice and,
correspondingly, to promote competition. Specificdly, in the following sections, we adopt rules that

%5 See, e.g., Sprint Petition Comments at 7 (citing examples of Ameritech practicesin Illinois and Michigan);

TRA Comments at 23; see also Ohio Commission Comments at 10-12.

%6 See Joint Explanatory Statement (stating that the principal goal of the 1996 Act is to "provide for a pro-

competitive, deregulatory national policy framework designed to accelerate rapidly private sector
deployment of advanced telecommunications and information technologies and servicesto all Americans
by opening all telecommunications markets to competition").

%7 See, eg., 47 U.S.C. §§ 251-252, 271.
%8 See, e.g., MCI Comments at 18; Worldcom Comments at 9-10; Sprint Petition Comments at 5 ("In the past,
most LECs did not actively promote PIC freezes. ... "); TRA Comments at 18; cf. TOPC Reply Comments at
5.

%9 Bell Atlantic and NYNEX Petition Comments at 1, n.1 (" The Commission has no jurisdiction to regulate PIC

freezes or other LEC practices regarding intrastate services. . . .").

870 47 U.S.C. §258. Seesupra discussion on Application of the Verification Rulesto the Local Market. See
also Sprint Petition Reply Comments at 4.
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apply, on agoing-forward basis, to dl carriers and that provide for the nondiscriminatory solicitation,
implementation, and lifting of preferred carrier freezes.

3. Nondiscrimination and Application of Rulesto All Local Exchange Carriers

119. We conclude, and codify in our rulesimplementing section 258 of the Act, that
preferred carrier freezes should be implemented on a nondiscriminatory basis so that LECs do not use
freezes as atool to gain an unreasonable competitive advantage. Given that LECs are uniquely
positioned to offer preferred carrier freezes, as described above, we believe that a nondiscrimination
requirement is necessary to prevent unreasonable practices, such as denying freezes to the customers of
their competitors. Accordingly, local exchange carriers must make available any preferred carrier
freeze mechanism to al subscribers, under the same terms and conditions, regardless of the subscribers
carrier sdlection.3* We note that a number of LECs, including Ameritech and GTE, indicate that they
dready offer preferred carrier freezes to customers on a nondiscriminatory basis>? Smilarly, we sate
our expectation that LECs should not be able to impose discriminatory delays when lifting freezes®™
Since the Commission has long recognized that incumbent LECs may have the incentive to discriminate
in the provision of sarvice to their competitors,®”* we believe that articulating this nondiscrimination
requirement will ensure that the same level of protection isavailable to dl subscribers.

120. At the sametime, we conclude that our rules for preferred carrier freezes should apply
to dl loca exchange carriers. We rgject those proposals to place additiona requirements on incumbent
LECs, to the exclusion of competitive LECs3™ Where a competitive LEC offers a preferred carrier
freeze program, that competitive LEC must comply with our preferred carrier freeze rules, asset out in
thisOrder. This policy is appropriate because we expect that a competitive LEC may face the same
incentives to discriminate in the provison of preferred carrier freeze service to the customers of its
competitors. In addition, subscribers of competitive LECs have the same right to expect that preferred
carier freeze programs will be nondiscriminatory and not deceptive or mideading, as do subscribers of
incumbent LECs.

4, Solicitation and Implementation of Preferred Carrier Freezes
121.  We adopt minimum standards to govern the solicitation and implementation of preferred

carrier freezesin order to deter anticompetitive application of freeze practices and to ensure that
consumer's are able to make more informed decisons on whether to utilize afreeze. We share

81 See, Appendix A, § 64.1190(b). See also, e.g., MCI Petition at 9; TRA Petition Comments at 8; CompTel
Petition Comments at 2; CompTel Comments at 9; TOPC Reply Comments at 5; Citizens Petition Comments
at 5.

872 See, e.g., Ameritech Reply Comments at 11; GTE Comments at 12 ("GTE treats all carriers, including
affiliates, the same for PC-change freeze purposes.").

87 We concluded above that the nondiscrimination requirements of sections 202(a) and 251 prohibit executing
carriers from imposing discriminatory delays on their competitors when executing preferred carrier changes.
See supra discussion on Timeframe for Execution of Carrier Changes. We believe that sections 202(a) and
251 may also restrict incumbent LECs' ability to use preferred carrier freezes for anticompetitive conduct.

874 See, e.g., Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, As Amended, First Report and Order and Further Notice of Proposed
Rulemaking, FCC 96-489, CC Docket No. 96-149 (rel. Dec. 24, 1996) (" Non-Accounting Safeguards Order").

8 See, e.g., AT&T Petition Comments at 6; CompTel Petition Comments at 6.
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concerns of some commenters that certain carriers may solicit preferred carrier freezesin a manner that
is unreasonable under the Act.3® The record indicates the potentia for customer confusion. It appears
that many consumers are unclear about whether preferred carrier freezes are being Qlaced on their
carrier selections and about which sarvices or carriers are subject to these freezes®”” Wefind that the
most effective way to ensure that preferred carrier freezes are used to protect consumers, rather than as
abarrier to competition, is to ensure that subscribers fully understand the nature of the freeze, including
how to remove afreeze if they chose to employ one. We thus conclude thet, in order to be ajust and
reasonable practice, any solicitation and other carrier-provided information concerning a preferred
carrier freeze program should be clear and not mideading.3”® Moreover, we adopt the tentative
conclusion, as st forth in the Further Notice and Order, that any solicitation for preferred carrier
freezes should provide certain basic explanatory information to subscribers about the nature of the
preferred carrier freeze3™® Our decision to adopt rules governing the solicitation of preferred carrier
freezes is supported by the vast mgority of commenters, including state commissions and a number of
incumbent LECs3¥°

122. We specificdly decide that, at aminimum, carriers soliciting preferred carrier freezes
must provide: 1) an explanation, in clear and neutra language, of what a preferred carrier freezeis and
what services may be subject to a preferred carrier freeze; 2) a description of the specific procedures
necessary to lift apreferred carrier freeze and an explanation that these steps are in addition to the
Commission's regular verification rules for changing subscribers carrier selections and that the
subscriber will be unable to make achange in carrier sdlection unless he or she lifts the freeze; and 3) an
explanation of any charges associated with the preferred carrier freeze sarvice®® We decling, a this
time, to mandate specific language to describe preferred carrier freezes because we believe that our
ruleswill provide carriers with sufficient guidance to formulate scripts that inform customers about
preferred carrier freezesin aneutral manner while preserving carier flexibility in the message.3®

123.  Wedso conclude that preferred carrier freeze procedures, including any solicitetion,
must clearly distinguish among telecommunications services subject to afreeze, i.e., between locdl,
intraL ATA toll, interLATA toll, and internationd toll services®*® This rule will address concerns raised
by commenters, including MCI and NAAG, that consumers may experience confusion about the
differences between te ecommuni cations services when employing freezes3* It will dso serveto

86 See, e.g., AT&T Petition Comments at 4-5; Sprint Petition Comments at 7; TRA Comments at 23.
817 See, e.g., MCI Petition at 4, n.3; NAAG Comments at 12.

8% Seealso 47 U.S.C. § 201(b).

3% See Further Notice and Order, 12 FCC Red at 10688.

%0 See, e.g., NYSCPB Reply Comments at 9 ("Commission properly . . . proposed rules that would limit such

promotional materials."); NAAG at 12; Ameritech Reply Comments at 10; CompTel Comments at 9.
Bl See Appendix A, § 64.1190(d)(1).

See MCI Comments at 17 (" Commission should consider requiring the use of standard language.. . .");
NY SCPB Reply Comments at 9; Excel Reply Comments at 4.

33 See Appendix A, § 64.1190(c).

364 MCI Comments at 14, n.15; NAAG Comments at 12. See also U SWEST Reply Comments at 24, n.74; TRA
Comments at 25-26.
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prevent unscrupulous carriers from placing freezes on dl of a subscriber's services when the subscriber
only intended to authorize a freeze for a particular service or sarvices®® We thus conclude that
"account level” freezes are unacceptable and that, instead, carriers must explain clearly the differencein
services and obtain separate authorization for each service for which a preferred carrier freezeis
requested.®* We note that a broad range of commenters, including many incumbent LECs, agree that
customers should have the ahility to place individua freezes on their interLATA, intraLATA toll, and
local services®’ While some members of the public may till be unclear about the distinctions between
different telecommunications services, particularly the difference between intraL ATA tall and
interLATA toll services, we expect that carriers can help customers to develop a better understanding
of these services.

124.  We decline those suggestions that we prohibit LECs from taking affirmative stepsto
make consumers aware of preferred carrier freezes because we believe that preferred carrier freezes
are auseful tool in preventing damming. Nor do we draw distinctions between "solicitation” and
"educational materias' that some commenters urge us to adopt.3® We instead believe that the
standards adopted herein will provide sufficient guidance for consumers. At the same time, we decline
the suggestions of those parties who would have us require LECs affirmatively to digtribute literature
describing their preferred carrier freeze programs®° Should states wish to adopt such requirements,
we believe that it is within their purview to do so.

125. We adopt our proposa to extend our carrier change verification procedures to
preferred carrier freeze solicitations and note that this progg)osd was supported by awide range of
carriers, state commissions, and consumer organizations.>*° By requiring LECs that administer
preferred carrier freeze programs to verify a subscriber's request to place a freeze, we expect to reduce
customer confusion about preferred carrier freezes and to prevent fraud in their implementation.
According to anumber of commenters, customer confusion over preferred carrier freezes often results
invalid carrier change orders being rejected by LECs.**! In combination with our requirement that
carriers obtain separate authorization for each telecommuni cations service subject to the freeze, these
verification procedures will further ensure that subscribers understand which services will be subject to

365 See, e.g., Ameritech Petition Comments at 14; AT& T Petition Reply Comments at 7.

%6 See Appendix A, § 64.1190(c).

%7 See, e.g., USTA Commentsat 7; AT& T Petition Reply at 7; Puerto Rico Telephone Company Petition Reply
at 4; LCI Reply Comments at 9.

%8 See, e.g., CBT Comments at 8.

%9 See, e.g., TOPC Reply Comments at 5; OCC Reply Comments at 4, CBT Comments at 9. We note that some
LECs do not affirmatively market their preferred carrier freeze programs. See, e.g., SBC Comments at 8, 10.

30 See Appendix A, § 64.1190(d)(2). See Further Notice and Order, 12 FCC Rcd at 10,687-89. See, e.g.,
Worldcom Comments at 9; Intermedia Comments at 6; BellSouth Comments at 4; Texas Commission
Comments at 4; PaOCA Comments at 7.

%1 See, e.g., Sprint Petition Comments at 8 (rejection of the preferred carrier change order "may occur weeks

after such customers have chosen to switch . . ."); CompTel Petition Comments at 4, MCI Comments at 14-
15.
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apreferred carrier freeze3? Requiring LECsthat offer preferred carrier freezes to comply with the
Commisson's verification rules will dso minimize the risk that unscrupulous carriers might attempt to
impose preferred carrier freezes without the consent of subscribers®® We find such a practice to be
unreasonable because it frusirates consumers choice in carriers by making it more difficult for the
consumer to switch carriers,

126. Our verificaion rules are designed to confirm a subscriber's wishes while imposing the
minimum necessary burden on carriers. We agree with BellSouth that applying the Commission's
verification rulesto preferred carrier freezes will enable subscribersto obtain preferred carrier freeze
protection with aminimum of effort.3** By adopting the same verification procedures for both carrier
changes and preferred carrier freezes, we expect that the process of implementing preferred carrier
freezes will be less confusing for subscribers and adminigtratively more efficient for carriers. We rgject
other commenter Joroposals, such as AT& T's proposal to require that LECs confirm preferred carrier
freezesin writing.*® We think that our verification rules will be adequate to ensure that subscribers
choices, whether for carrier changes or preferred carrier freezes, are honored.

5. Proceduresfor Lifting Preferred Carrier Freezes

127. We conclude that LECs offering preferred carrier freeze programs must make available
reasonable procedures for lifting preferred carrier freezes. Based on the record before us, we are
concerned that some procedures for lifting preferred carrier freezes may place an unreasonable burden
on subscribers who wish to change their carrier selections® In addition, and as noted above, we are
concerned that consumers are not being fully informed about how freezes work, and therefore often fail
to appreciate the significance of implementing a freeze at the time they make the choice. Thisconcernis
particularly acute in markets where competition has not yet fully developed so that consumers are
aware of the choices they have or will have in the future. We conclude that adopting basdine standards
for thelifting of preferred carrier freezes will gppropriately baance the interests of Congressin opening
markets to competition by protecting consumer choice, preventing anticompetitive practices, and
providing consumers a potentialy vauable tool to protect themsalves from fraud. Thus, carriers must
offer subscribers asmple, easily understandable, but secure, way of lifting preferred carrier freezesin a
timdy manner.>’

128.  With these concerns for promoting customer choice in mind, we conclude that aLEC
adminigtering a preferred carrier freeze program must accept the subscriber's written and signed

%2 We note that, where a subscriber seeks to place a freeze on more than one of his or her services, the

separate authorization and verification may be received and conducted during the same telephone
conversation or may be obtained in separate statements on the same written request for afreeze.

38 See AT& T Comments at 18 ("extending the verification rules to the freeze mechanism may help to curb

competitive abuse of that procedure. . ."); BellSouth Comments at 4 (rules will "provide some protection
against unscrupulous carriers that attempt to limit competition by imposing PC freezes without the
subscriber's authorization").

%4 See BellSouth Comments at 4.

%5 AT&T Commentsat 19, n.23.

3% See, e.g., MCI Comments at 15-17; CompTel Petition Comments at 2.

%7 See, e.g., IXC Long Distance Reply Comments at 5; Ameritech Reply Comments at 10; MCI Petition at 9.
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authorization stating an intent to lift a preferred carrier freeze3®  Such written authorization -- like the
LOAs authorized for usein carrier changes and to place apreferred carrier freeze -- should state the
subscriber's billing name and address and each telephone number to be affected. In addition, the
written authorization should state the subscriber's intent to lift the preferred carrier freeze for the
particular servicein question. We think that this procedure is clearly consgstent with the purpose of the
preferred carrier freeze because it permits the subscriber to notify the LEC directly of her or his
intention to lift a preferred carrier freeze3* By requiring LECs to accept such authorization, we ensure
that subscribers will have a smple and reliable way of lifting preferred carrier freezes, and thus making a
carrier change.

129. Wesgmilarly conclude that LECs offering preferred carrier freeze programs must
accept ora authorization from the customer to remove a freeze and must permit submitting carriersto
conduct a three-way conference call with the LEC and the subscriber in order to lift afreeze® Inthis
regard, we agree, for example, with the Texas Office of Public Utility Counsd that three-way caling is
an effective means of having a preferred carrier freeze lifted during an initid conversation between a
subscriber and a submitting carrier.t Specificaly, three-way cdling dlows a submitting carrier to
conduct athree-way conference call with the LEC administering the freeze program while the consumer
isdill ontheling e.g., during the initid telemarketing session, so that the consumer can personaly
request that a particular freeze be lifted. We are not persuaded by certain LECs claims that three-way
cdling is unduly burdensome or raises the risk of fraud.*” We do not anticipate that the volume of
subscribers seeking to lift their preferred carrier freezes will be overly burdensome for these carriers
customer support staff. Further, we expect that LECs administering preferred carrier freeze programs
will be able to recover as part of the carrier change charge the cost of making such three-way cdling
available*®® We dso bdieve that three-way calling will effectively prevent fraud because a three-way
cal establishes direct contact between the LEC and the subscriber. We expect that the LEC
administering the preferred carrier freeze program will have the opportunity to ask reasonable questions
designed to determine the identity of the subscriber during an ora authorization, such as athree-way
cdl, to lift afreeze®®* Findly, the three-way call procedure merdly lifts the preferred carrier freeze. In
addition, a submitting carrier must follow the Commission's verification rules before submitting a carrier
change. For example, an interexchange carrier wishing to submit a carrier change for a customer with a
preferred carrier freeze would comply with our verification rulesfor carrier changes, perhaps by using
third-party verification, and then, if necessary, could perform athree-way cal with the LEC
adminigtering the preferred carrier freeze program to lift the freeze -- dl before submitting its carrier
change order to the executing carrier.

3% See Appendix A, § 64.1190(e)(1).
39 See, e.g., USWEST Reply Comments at 25; USTA Reply Comments at 5; TNRA Comments at 3.
40 see Appendix A, § 64.1190(e)(2).

41 TOPC Reply Commentsat 5. Seealso AT&T Petition Comments at 7; Telco Comments at 8-9; Ohio
Commission Comments at 11; Worldcom Comments at 10.

42 See e.g., GTE Petition Comments at 5; Citizens Petition Reply at 5; Ameritech Petition Comments at 21.

48 Moreover, we can revisit these conclusions if further experience indicates that these rules become unduly

burdensome.
44 See AT&T Petition Reply at 5, n.8.
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130. Wedeclineto enumerate al acceptable procedures for lifting preferred carrier freezes.
Rather, we encourage parties to develop new means of accurately confirming a subscriber's identity and
intent to lift a preferred carrier freeze, in addition to offering written and oral authorization to lift
preferred carrier freezes. Other methods should be secure, yet impose only the minimum burdens
necessary on subscribers who wish to lift a preferred carrier freeze.*® Thus, we do not adopt IXC
Long Digtance' s proposal to require that LECs give customers a unique password or personal
identification number.*® While some LECs may find such a proposa useful, we need not mandae its
use, given our decision to adopt the procedures for lifting preferred carrier freezes described above.

131. We agree with Ameritech and those commenters who suggest that the essence of the
preferred carrier freeze isthat a subscriber must specifically communicate his or her intent to request or
lift afreeze®” Because our carrier change rules alow carriers to submit carrier change requests
directly to the LECs, the limitation on lifting preferred carrier freezes gives the freeze mechaniam its
protective effect. We disagree with MCI that third-party verification of a carrier change aone should
be sufficient to lift a preferred carier freeze*® Were we to alow third-party verification of acarier
change to override apreferred carrier freeze, subscribers would gain no additiond protection from the
implementation of a preferred carrier freeze. Since we believe that subscribers should have the choice
to implement additional damming protection in the form of preferred carrier freeze mechanisms, we do
not adopt MCI’ s proposal.

132.  Weexpect that, in three-way calls placed to lift a preferred carrier freeze, carriers
adminigtering freeze programs will ask those questions necessary to ascertain the identity of the caller
and the cdller'sintention to lift her or hisfreeze, such asthe caller's socia security number or date of
birth. Severa commenters state that when subscribers contact certain LECsto lift their preferred
carier freezes, those LECs go further and attempt to retain customers by dissuading them from
choosing another carrier astheir preferred carrier sdection.*® Indeed, SNET statesthat thereis no
reason for incumbent LECs to treet the lifting of preferred carrier freezes "as ministeria and not asan
opportunity to market the sarvices of its affiliates.*° We disagree with SNET and believe that,
depending on the circumstances, such practices likely would violate our rule, discussed above, that
carriers must offer and administer preferred carrier freezes on anondiscriminatory basis. Indeed, we
are aware of dates that have made similar findings that a carrier that is asked to lift a freeze should not
be permitted to attempt to change the subscriber's decision to change carriers*'! In addition, such

45 See, e.g., Ameritech Comments at 20-21 (discussing devel opment of 24 hour voice response unit).

46 |XC Long Distance Comments at 5.

47 Ameritech Reply Comments at 14. See also NY SCPB Reply Comments at 10; U S WEST Reply Comments at
25.

4% MCI Petition at 9. See also Midcom Petition Comments at 3; BCl Comments at 3.
49 gSee e.g., CompTel Petition Comments at 4; Sprint Comments at 34; MCI Reply Comments at 10 (indicating
that LECs engage in "win back" efforts even while participating in three-way calls). But see Bell Atlantic
Reply Comments at 11, n.21.

40 SNET Petition Reply Comments at 7.

4l See, e.g., lllinois Commerce Commission, MCI Telecommunications Corp. et al. v. lllinois Bell Telephone
Co., Order, Case Nos. 96-0075 and 96-0084 (rel. Apr. 3, 1996) ("[d]uring telephone calls for the purpose of
changing the customer'sintraM SA PIC to another carrier, Respondent should not attempt to retain the
customer's account during the process"); Michigan Public Service Commission, Sprint Communications
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practices could also violate the "just and reasonable” provisions of section 201(b).**? Much asinthe
context of executing carriers and carrier change requests, we think it is imperative to prevent
anticompetitive conduct on the part of executing carriers and carriers that administer preferred carrier
freeze programs*® Carriers that administer freeze programs otherwise would have no knowledge at
that time of a consumer's decision to change carriers, wereit not for the carrier's position as a provider
of switched access services. Therefore, LECsthat receive requeststo lift a preferred carrier freeze
must act in aneutral and nondiscriminatory manner. To the extent that carriers use the opportunity with
the customer to advantage themsalves compstitively, for example, through overt marketing, such
conduct likely would be viewed as unreasonable under our rules*#

6. I nfor mation about Subscriberswith Preferred Carrier Freezes

133.  Wedo not require LECs administering preferred carrier freeze programs to make
subscriber freeze information available to other carriers because we expect thet, particularly in light of
our new preferred carrier freeze solicitation requirements, more subscribers should know whether or
not thereis a preferred carrier freeze in place on their carrier selection.**> Given our requirement that
LECs make available athree-way caling mechanism to lift preferred carrier freezes, if asubscriber is
uncertain about whether a preferred carrier freeze has been imposed, the submitting carrier may use the
three-way calling mechaniam to confirm the presence of afreeze. Thus, we expect that carriers will not
typicaly need to rely on such information to determine whether afreezeisin place®® On the other
hand, we see benefit to the consumer -- in terms of decreased confusion and inconvenience -- where
carrierswould be able to determine whether afreeze isin place before or during an initia contact with a
consumer. As one dternative, we encourage LECsto consider whether preferred carrier freeze
indicators might be a part of any operationd support system that is made available to new providers of
local telephone service.

7. When Subscribers Change LECs

134. Based on the record developed on this issue, we do not adopt the Commission's
tentative conclusion that LECs would automatically establish existing preferred carrier freezes that were
implemented with the prior LEC when a subscriber switches his or her provider of loca sarvice*’
Rather, we conclude that when a subscriber switches LECs, he or she should request the new LEC to
implement any desired preferred carrier freezes, even if the subscriber previoudy had placed a freeze

Company, L.P. v. Ameritech Michigan, Case No. U-11038 (Aug. 1, 1996) (concluding that "if a customer
with [a preferred carrier freeze] calls to change providers, Ameritech Michigan shall not use that contact to
try to persuade the customer not to change providers").

42 47U.S.C. § 201(b).

43 gSee supra discussion on Marketing Use of Carrier Change Information.

44 See 47 U.S.C. §§ 201, 208.

45 See MCI Petition at 8-9; IXC Long Distance Reply Comments at 5. We note that at | east one incumbent LEC

makes this information available already. BellSouth Reply Comments at 7; cf. Ameritech Reply Comments at
11-12.

46 If we find that substantial impediments to the timely identification and lifting of preferred carrier freezes

existsin the future, we can revisit this issue.

47 Further Notice and Order, 12 FCC Rcd at 10,689. See also OCC Comments at 3; Worldcom Comments at 10.
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with the origind LEC. We are persuaded by the substantial number of LEC commenters asserting that
it would be technically difficult or impossible to transfer information about existing preferred carrier
freezes from the origind LEC to the new LEC.**® It is our understanding that these difficulties are
accentuated because each LEC has different procedures for managing preferred carrier freeze
mechanisms. Moreover, because our rules will dlow carriersto have different means for lifting freezes,
it will be important for subscribersto be informed of the new LECS procedures before deciding
whether to renew afreeze. In the absence of such arequirement, we expect that LECs will develop
procedures to ensure that new subscribers are able to implement any desired preferred carrier freezes
at the time of subscription, thus avoiding potential confusion for subscribers.

8. Preferred Carrier Freezesof Local and IntraL ATA Services

135. Wedecline the suggestion of a number of commenters that we prohibit incumbent
LECsfrom soliciting or implementing preferred carrier freezes for loca exchange or intraLATA
sarvices until competition developsin aLEC's sarvice area’® In so doing, however, we recognize, as
severad commenters observe, that preferred carrier freezes can have a particularly adverse impact on
the development of competition in markets soon to be or newly open to competition.*° These
commenters in essence argue that incumbent LECs seek to use preferred carrier freeze programs as a
means to inhibit the ability or willingness of customers to switch to the services of new entrants. We
share concerns about the use of preferred carrier freeze mechanisms for anticompetitive purposes. We
concur with those commenters that assert that, where no or little competition exigts, thereis no red
opportunit;/ for damming and the benefit to consumers from the availahility of freezesis Sgnificantly
reduced.**! Aggressive preferred carrier freeze practices under such conditions appear unnecessary
and raise the prospect of anticompetitive conduct.*? We encourage parties to bring to our attention, or
to the attention of the appropriate state commissons, instances where it appears that the intended effect
of acarrier's freeze program is to shield that carrier's customers from any developing competition.

136. Despite our concerns about the possible anticompetitive aspects of permitting preferred
carier freezes of loca exchange and intraL ATA toll services in markets where there is little competition
for these services, we believe that it is not necessary for the Commission to adopt a nationwide
moratorium. Indeed, we remain convinced of the value of preferred carrier freezes as an anti-damming
tool. We do not wish to limit consumer access to this consumer protection device because we believe
that promoting consumer confidence is centrd to the purposes of section 258 of the Act. Aswith most
of the other rules we adopt today, the uniform gpplication of the preferred carrier freeze rulesto al
carriers and services should heighten consumers understanding of their rights. We note the strong
support of those consumer advocates that Sate that the Commission should not delay the

4“8 See, e.g., Ameritech Comments at 23; Bell Atlantic Comments at 5; MCI Comments at 17. See also Ohio
Commission Comments at 12.

419 See, e.g., MCI Petition Reply at 3; Intermedia Comments at 7; LCI Comments at 1; Telco Comments at 7;

Excel Reply Comments at 2-3.
40 See e.g., NAAG Comments at 11; PaOCA Comments at 7; Sprint Comments at 34.

42l See, e.g., MCI Comments at 13-14; Ohio Commission Comments at 11-12; ¢f. USTA Reply Comments at 7.
Cf. Bell South Comments at 12, n.25 (stating that it does not offer preferred carrier freezes for choice of local
service providers whether the provider is Bell South or areseller CLEC).

422 See, e.g., Ohio Commission Comments at 11-12; LCl Comments at 2-3; Intermedia Comments at 6; TRA
Petition Comments at 2-4 (citing examples from MCI Petition).
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implementation of preferred carrier freezes*?® We aso expect that our rules governing the solicitation
and implementation of preferred carrier freezes, as adopted herein, will reduce customer confusion and
thereby reduce the likelihood that LECswill be able to shield their customers from competition.

137.  We make clear, however, that states may adopt moratoria on the imposition or
solicitation of intrastate preferred carrier freezesif they deem such action gppropriate to prevent
incumbent LECs from engaging in anticompetitive conduct. We note that a number of dates have
imposed some form of moratorium on the implementation of preferred carrier freezesin their nascent
markets for local exchange and intraL ATA toll services** Wefind that states -- based on their
observation of the incidence of damming in their regions and the development of competition in relevant
markets, and their familiarity with those particular preferred carrier freeze mechanisms employed by
LECsin ther jurisdictions -- may conclude that the negative impact of such freezes on the development
of competition in loca and intraLATA toll markets may outweigh the benefit to consumers.

9. Limitation on Freeze Mechanisms for Resold Services

138. A number of commentersindicate that preferred carrier freeze mechanisms will not
prevent al unauthorized carrier changes*® Specificaly, and as described above, when a subscriber
changesto anew carrier that has the same CIC asthe origina carrier -- such as a change from a
facilities-based IXC to aresdler of that facilities-based I XC -- the execution of the change order is
performed by the facilities-based IXC, not the subscriber's LEC.*® Where such a change is made
without the subscriber's authorization, it is referred to asa "soft dam.” In a soft dam, the LEC does not
make any changesin its system because it will continue to send interexchange cals from that subscriber
to the same facilities-based IXC, using the same CIC. Since the soft-dam execution is not performed
by the LEC and the LEC may not even be natified of the change, the LEC's preferred carrier freeze
mechanism would not prevent such achange. We seek comment in the attached Further Notice of
Proposed Rulemaking about issues concerning resdlers and CICs, including aternative methods for
preventing switchless resdlers from circumventing a subscriber's preferred carrier freeze protection
through soft dams.*?’ We encourage commenters to address these issues in detail.

V. FURTHER NOTICE OF PROPOSED RULEMAKING

139. Theframework we have established in this Order isamed a diminating damming by
attacking the problem on severd fronts, including keeping profits out of the pockets of damming
carriers, imposing more rigorous verification procedures, and broadening the scope of our rulesto
encompass dl carriers. We seek additional comment on severd issues that either were not raised
auffidently in the Further Notice and Order or that require additional comment for resolution.

423 See, e.g., OCC Reply Comments at 6 (" Customers would thus not be able to protect themselves against

slamming for one year under AT& T's proposal.”); NY SDPS Comments at 8-9; NCL Comments at 8.
424 oSee, e.g., New Jersey Board of Public Utilities, Investigation of IntraLATA Toll Competition for
Telecommunications Services on a Presubscription Basis, Docket No. TX94090388 (June 3, 1997);
California Public Utilities Commission, Alter native Regulatory Frameworks for Local Exchange Carriers,
Decision 97-04-083 (Apr. 23, 1997); Tex. Admin. Code Title 16, § 23.103 (prohibiting freezes for intraLATA
toll services until subscribers receive notice of equal access).

4% See, e.g., NYSDPSat 9.; Ameritech Petition Comments at 17; U SWEST Reply Comments at 11, n.28.

4% gSee supra discussion on Definition of "Submitting” and "Executing” Carriers.

47 Seeinfra discussion in Further Notice of Proposed Rulemaking, Resellers and CICs.
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Specifically, we seek comment on (1) requiring unauthorized carriers to remit to authorized carriers
certain amounts in addition to the amount paid by dammed subscribers; (2) requiring resellers to obtain
their own carrier identification codes (CICs) to prevent confusion between resdlers and their underlying
facilities-based carriers; (3) modifying the independent third party verification method to ensure that this
verification method will be effective in preventing damming; (4) darifying the verification requirements
for carrier changes made using the Internet; (5) defining the term "subscriber” to determine which
person or persons should be authorized to make changes in the sdlection of acarrier for aparticular
account; (6) requiring carriers to submit to the Commission reports on the number of damming
complaints received by such carriers to dert the Commission as soon as possible about carriers that
practice damming; (7) imposing a regidration requirement to ensure that only qudified entities enter the
telecommunications market; (8) implementing a third party administrator for execution of preferred
carrier changes and preferred carrier freezes.

A. Recovery of Additional Amounts from Unauthorized Carriers

140. Asexplained above, because section 258 specifically mandates that the unauthorized
carrier remit to the authorized carrier al amounts paid by the consumer, we conclude that Congress
intended that the authorized carrier should be entitled to retain these payments, & least in the amount
that the authorized carrier would have charged the subscriber absent the unauthorized change.*® In
light of this gtatutory restriction, we have established in this Order rulesthat treet differently subscribers
who discover an unauthorized change before they pay their bills and those subscribers who do not
discover that they have been dammed until after they have paid their bills. Conversdly, the authorized
carrier receives payment only if the subscriber firgt pays the damming carrier. The rules we have
adopted above reflect our efforts to balance the interests of consumers and carriers consstent with the
provisons of the satute. We seek further comment, however, concerning possible mechanisms that
would relieve the tension between compensating consumers and compensating authorized carriers,
while maintaining a srong deterrent effect againg damming. We specificaly seek comment on whether
the proposals discussed below are within our jurisdiction and consstent with Congress' intent embodied
in Section 258 of the Act.

141. Where asubscriber has paid charges to the unauthorized carrier, we propose that the
authorized carrier collect from the unauthorized carrier double the amount of charges paid by the
subscriber during the first 30 days after the unauthorized change:*?® This proposa would enable the
authorized carrier to: (1) provide acomplete refund or credit to a subscriber for charges paid after
being dammed, so that the subscriber would, in effect, be absolved for the first 30 days of damming
charges;*® and (2) retain an amount equa to the chargesincurred by the subscriber after the
unauthorized change, in accordance with the specific language of section 258(b). For example, if a
subscriber who has been dammed has paid the damming carrier $30.00 for charges incurred during the
firgt 30 days after an unauthorized change, the damming carrier must pay the authorized carrier $60.00.
The authorized carrier then would give the subscriber arefund or credit of $30.00 and keep $30.00 for
itsdf. If the subscriber has paid the unauthorized carrier for additiona charges beyond the first 30 days
after the unauthorized change, the authorized carrier would be entitled to collect and keep that amount
from the unauthorized carrier.

48 gSeesupra discussion on Subscriber Refunds or Credits.

4% gee Appendix B, § 64.1100(c). This proposal would not affect the obligation of slamming carriersto remit to
authorized carriers billing and collection expenses and carrier change charges. See Appendix A, §
64.1170(a)(2), (b).

40 see Appendix B, § 64.1100(d)(1).
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142. Where the subscriber has not paid charges to the unauthorized carrier, we propose to
permit the authorized carrier to collect from the unauthorized carrier the amount that would have been
billed to the subscriber during the first 30 days after the unauthorized change. This proposal would
enable the subscriber to be absolved of ligbility for the first 30 days after the unauthorized change, as
provided by the rules we adopt in this Order, and a the same time provide for the authorized carrier to
receive charges equa to the amount for which the subscriber was absolved. For example, if a
subscriber who has been dammed would have paid the unauthorized carrier $30.00, but did not pay
such charges, the unauthorized carrier must pay the authorized carrier $30.00. Alternatively, we seek
comment on whether the authorized carrier's recovery under this proposal should equa the amount that
the authorized carrier would have billed the subscriber during that 30-day time period absent the
unauthorized change. The authorized carrier would then receive payments to which it would have been
entitled if the unauthorized change had not occurred. Under either approach, the damming carrier
would be liable for charges to the authorized carrier regardless of whether the subscriber has paid the
unauthorized carrier for such charges. We note that the rules adopted in this Order require that any
charges imposed by the unauthorized carrier after the 30-day absolution period be paid by the
subscriber to the authorized carrier a the authorized carrier's rates. ™!

143. Wetentatively conclude that these proposas would appropriately impose additiona
pendties on damming carriers. Moreover, by making the unauthorized carrier liable to the authorized
carier for these additiona amounts, these proposals would provide further economic disincentive for
cariersthat engage in damming and extraincentive for authorized carriers to pursue their clams against
unauthorized carriers. The effect of the first proposd, furthermore, would be to absolve al subscribers
of liahility for charges incurred after being dammed while till giving authorized carriers incentive to
pursue their clams againgt unauthorized carriers. Under the first proposd, even a subscriber who
dready has paid the unauthorized carrier would receive the benefit of being absolved of ligbility for
damming charges, thus compensating adl consumers for the intrusion and inconvenience of being
dammed.

144. Wetentatively conclude that the Commission has the authority to permit these
additiona payments by damming carriers, based on the language of section 258, which provides that
"the remedies provided by this subsection are in addition to any other remedies available by law."*2
The Commission has additiona authority under section 201(b) to "prescribe such rules and regulations
as may be necessary in the public interest to carry out the provisons of [the] Act," aswell as under
section 4(i) to "perform any and dl acts, make such rules and regulations, and issue such orders, not
inconsistent with [the] Act, as may be necessary in the execution of its functions*® We tentatively
conclude that permitting an authorized carrier to collect the above-described amounts from the
unauthorized carrier would help to deter damming by making damming so unprofitable that carriers will
cease practicing it. We seek comment on these tentative conclusions.

B. Resellersand CICs
145. The practice of resdling telecommunications service from facilities-based carriers to

non-facilities based (switchless) carriersis amaor development that has enabled many carriersto
compete effectively in the long distance market. Resdlling has given consumers awider variety of

4“1 See Appendix A, § 64.1100(d)(3).

82 d.

48 47U.S.C. 88 201(b), 4(i).
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services and carriers, aswdll as areduction in the cost of telecommunications service. As competition
devel ops further, however, so does the need to ensure that consumers are receiving accurate and
sufficient information about the assortment of telecommunications services and carriersin order to avoid
consumer confusion. Confusion over carriers and the services they provide can negate competition
because confused consumers cannot make informed choices. Further misunderstandings may arise due
to the use of carrier identification codes (CICs), which are used by LECs to identify different IXCs.
Because CICs are issued by the North American Numbering Plan Administrator (NANPA) to
facilities-based IXCs only, switchless resdlers do not have their own CICs, but rather use the CICs of
their underlying facilities-based carriers. The fact thet resdlers do not have their own CICsresultsin
two damming-relaed problems. (1) the "soft dam;" and (2) the misdentification of aresdler asthe
underlying carrier.

146. Asdescribed above, the "soft dam™ occurs when a subscriber is changed, without
authorization, to a carrier that uses the same CIC as his or her authorized carrier.®* This can ocour
when a subscriber is changed from a switchless resdler to the resdller's facilities-based IXC, from the
facilities-based IXC to a switchlessresdller of that IXC's service, or from a switchless resdller of the
facilities-based 1XC's service to another switchless resdller of that same IXC'ssarvice. Indl such
cases, the subscriber's CIC remains the same even though the identity of the carrier has changed. As
explained earlier, when a subscriber changes from afacilities-based IXC to aresdler of that facilities-
based IXC's services, or in any Stuation in which a subscriber changes to another carrier that has the
same CIC as the previous carier, the execution of the change is performed by the facilities-based 1XC,
not the LEC.** It isthe facilities-based carrier that processes the carrier change in its system to enable
the resdler to begin billing the subscriber. The LEC does not make any changes in its system because it
will continue to send interexchange calls from that subscriber to the same facilities-based carrier, using
the same CIC. Infact, the LEC may not even be notified of any changes.

147. The soft dam istherefore particularly problematic because it bypasses the LEC and
enables adamming resdler to bypass a subscriber's preferred carrier freeze protection.**® Preferred
carier freeze protection, where the LEC will change a subscriber's carrier only after it receives express
written or ord consent from that subscriber to lift the freeze, will not be triggered by a soft dam. Thisis
because the LEC is not the executing carrier and may not even be aware of the unauthorized change.
Further complications arise because the name of the facilities-based carrier may continue to appear on
the subscriber's bill, giving the subscriber no indication that his or her preferred carrier has been
changed.**" If the damming resdler's retail rates are higher than those of the carrier it replaced,
however, the subscriber may become suspicious.

148.  Another problem that results from resdlers using the same CICs as their underlying
fadilities-based carriersis that of misdentification. For example, dthough a consumer is subscribed to a
switchless resdller, the LEC will identify the subscriber's carrier as the facilities-based carrier because
the LEC's records show that the resdler's CIC isthe same as that of the facilities-based carrier.
Subscribers dso may experience difficulty in detecting when an unauthorized change has occurred.
When a subscriber of aresdler receives the monthly bill for long distance services, the identity of the
carrier on the portion of the subscriber's bill that lists the presubscribed carrier may not be the resdller,

44 Seesupra discussion on Limitation on Freeze Mechanisms for Resold Services.

45 see supra discussion on Definition of "Submitting" and "Executing" Carriers.
See supra discussion on Limitation of Freeze Mechanism for Resold Services.

7 See, e.g., NYSDPS Comments at 9; Ameritech Comments at 17.
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but the facilities-based carrier providing the underlying wholesdle service. The identity of the resdller
may, however, gppear on a separae billing page under the resdller's name, or on an aggregator's billing
page. Thus, if aresdler switches a subscriber to its network without first obtaining the subscriber's
permission, the subscriber may only see the identity of the facilities-based carrier on the monthly
telephone bill, and not the identity of the resdler that committed the damming, unless the subscriber
looks for the resdler'sidentity among the other pages of the telephone bill. Because the facilities-based
carrier appears on the hill, subscribers who have been dammed by the unidentified reseller reasonably
might assume that the facilities-based carrier isthe culprit. Subscribers could then bring damming
complaints againg the facilities-based carriersin numerous fora, when the red culprit is the unidentified
resdler.

149. We seek comment on the issue of whether switchless resdllers should be required to
have their own CICs or some other identifier that would distinguish them from the underlying facilities-
based carriers and alow the consumer to ensure that damming has not occurred. We seek comment
on three options: 1) require each reseller to obtain a CIC; 2) require the creation for each resdller of a
"pseudo-CIC," that is, digits that would be appended to the underlying carrier's own CIC for
identification of the resdler; or 3) require underlying facilities-based carriers to modify their sysemsto
prevent unauthorized changes from occurring if a subscriber has a freeze on the account and to alow
identification of resdllers on the consumer's bill. We aso seek comment on other benefits, unrelated to
damming, that may result from adoption of any of these options.

1 Background - Carrier Identification Codes

150. ClCsare numeric codesthat enable LECs providing interstate interexchange access
savices to identify the IXC that the originating caller wishes to use to transmit its interstate call. *%®
LECs use the CICsto route traffic to the proper IXC and to bill for the interstate access service
provided. CICs facilitate competition by enabling calersto use the services of telecommunications
service providers both by presubscription and by diaing a carrier access code, or CAC, which
incorporates that carrier's unique Feature Group D CIC.** Origindly, CICswere unique three-digit
codes (XXX), and CACs were five-digit codes incorporating the CIC (10X XX). Later, when demand
forecasts exceeded the number of three-digit CICs, the Commission: (1) implemented CIC
conservation measures in 1995 that stopped assigning three-digit CICs and started assigning four-digit
ClCsin aseven-digit CAC format (101X XXX),** and (2) approved atransition period that would
dlow subscribers to use either the origina five-digit CACs required by the three-digit CICs, or the new

48 Most access providers are | LECs that provide access customers with circuits that interconnect to the ILEC's
public switched telephone network. Commission rules require that "interstate access services should be
made available on a non-discriminatory basis and, as far as possible, without distinction between end user
and I C (interexchange carrier) customers." Petition of First Data Resources, Inc., Regarding the Availability
of Feature Group B Access Service to End Users, Memorandum Opinion and Order, 1986 WL2911786 (rel.
May 28, 1986) at para. 13. Typical access customers include interexchange carriers, wireless carriers,
competitive access providers, and large corporate users.

4% Feature Group D access, or "equal access," is known in the industry as"One-plus" ("1+") dialing. This

type of access allows calls to be routed directly to the caller's carrier of choice. Feature Group D access

offers features, including presubscription, not generally available through other forms of access.

440 See Letter from Kathleen M.H. Wallman, Chief, Common Carrier Bureau, Federal Communications
Commission to Ron Conners, Director of NANP Administration, dated March 17, 1995.
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seven-digit CACs (101X XX X) required by the four-digit CICs*! The transition period ended on
July 1, 1998, and al subscribers must now use the seven-digit CAC format.**? After the Commissionis
satisfied that dl of the Nation's carriers have complied with the requirement to end the trangtion period,
we will consider making available for assgnment to carriers the remainder of the approximately 10,000
CICs contained in the four-digit CIC format.

151. Asnoted above, CICsare aso used to bill customers for the access and transport
services provided by multiple carriers. Most calls between local access and transport areas
(interLATA) involve at least two carriers. the LEC and the IXC. The LEC trandaesthe di%ilts dided
by the subscriber, who uses either the presubscribed carrier (1+) or a"dia-around" carrier,” usng a
CAC. The LEC knowswhich carrier the subscriber chose by either accessing the database to
discover the identity of the carrier to which the subscriber is presubscribed, or by trandating the CAC
diaded by the subscriber. The LEC then routes the cal to the IXC chosen by the subscriber.  Carriers
that share the transport of cdls bill each other for the total minutes of use incurred on their repective
networks, usng ClCs to identify the specific carriers that generated the calls. To obtain aCIC,
however, NANPA reﬂhji res carriersto first obtain Feature Group D access from the LECs that serve
their customer bases.** The trandation services provided by the LECs are bundled together with the
Feature Group D acocess purchased by the IXC, and are not sold separately.** Asaresult, most CIC
holders are facilities-based carriers because, unlike most resdllers, they have a switch that needsto be
connected with the LEC over a Feature Group D access facility.

152.  Switchless resdllers make a profit by buying the facilities-based carrier's service a a
wholesde rate, and resdling it to subscribers at aretail rate. As noted above, resdllers market the
telephone services provided by facilities-based carriers, but do not possess their own unique CICs,

2. Jurisdiction

153. Wetentatively conclude that Commission regulations requiring resdllers to be identified
on their subscribers monthly bills would be consistent with our authority under sections 201(b) and 4().
The Commission has authority under section 201(b) to "prescribe such rules and regulations as may be
necessary in the public interest to carry out the provisons of [the] Act,” aswell as under section 4(i) to
"perform any and dl acts, make such rules and regulations, and issue such orders, not inconsistent with

Administration of the North American Numbering Plan, Carrier Identification Codes (CICs), Second Report
and Order, CC Docket No. 92-237, 12 FCC Rcd 8024 (1997).

442 Administration of the North American Numbering Plan, Carrier Identification Codes (CICs), Order on

Reconsideration, Order on Application for Review, and Second Further Notice of Proposed Rulemaking,
CC Docket No. 92-237, 12 FCC Rcd 17876 (1997). We note that 1+ dialing is not affected by transition from
the three-digit CIC, five-digit CAC format to the four-digit CIC, seven-digit CAC format.

A consumer "dials around" a presubscribed carrier by dialing an access code prefix (e.g., 10333 or 1-800-
877-8000 to reach Sprint, or 1-800-CALL ATT toreach AT&T) in order to reach an IXC to which he or sheis
not presubscribed.

4“4 carrier ldentification Code (CIC) Assignment Guidelines 4, INC 95-0127-006, Industry Numbering Committee
(November, 1997).

4“5 See, e.g., The Bell Atlantic Telephone Companies, Tariff FCC No. 1 (June 30, 1998) and Bell South
Telecommunications, Inc., Tariff FCC No. 1 (May 27, 1998).
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[the] Act, as may be necessary in the execution of its functions™#¢ Moreover, we tentatively conclude
that the plain language of section 251(e)(1) gives the Commission authority to promulgate regulations of
the type proposed below for changing the North American Numbering Plan (NANP). We dso
tentatively conclude that the Commission's authority to change the NANP includes changes to such
documents as the CIC Assgnment Guiddines as might be required by the Commission in this
proceeding. We request comments on these tentative conclusions.

3. Option 1. Require Resdlersto Obtain Individual CICs

154.  Asnoted above, the NANPA currently requires resdlersto first obtain Feature Group
D accessfrom aLEC before it will assign theresdler aCIC. [If resdlers were to obtain ClCs without
Feature Group D access, resdllers would not need their own physical access to the public switched
telephone network because that would be provided to them by facilities-based carriers. Instead,
resdllers would need "trandation” access, or the ability of the LECsto route subscriber calsto the
resdlers even though the facilities used to route those calls were provided to the resdller by the
facilities-based carrier. Under the auspices of the North American Numbering Council (NANC), the
CIC Ad Hoc Working Group recommended to the NANC that the current Feature Group D access
requirement be dropped:

[alssgnment of [Feature Group D] CICswithout the need for the purchase of [Fesature
Group D] trunk (i.e., "trandations access') could help dleviate some difficulties
associated with resde. Specifically, trandations access will facilitate the assgnment of
CICsto resdlers, and thereby dlow easier identification of these type service
providers, enhancing the ability to resolve conflicts, including disputes which involve
damming.*’

155.  Asour first option, we seek comment on requiring each resdler to obtain an individua
CIC and on any changesto the NANP that would be required to make such a requirement effective.
Firdt, we request comment on whether we should make the purchase of trandations access by resdllers
mandatory in order to deter damming. We note that if each resdller had a unique CIC, the preferred
carrier freeze mechanism would be effective againgt soft damming because every interexchange carrier
change would involve a CIC change, and therefore trigger LEC preferred carrier freeze protection.
We ds0 ask commenting parties to address how effective this option would bein alowing consumers
and carriers to detect damming. Further, we seek comment on whether this option has advantages
because it does not require facilities-based carriers to modify their exigting billing and collection systems
and will not cause a CIC shortage now that the Commission has ended the transition period to four-
digit CICs. We request comment on the CIC Ad Hoc Working Group's recommendation to allow
resdllers to purchase trand ations access instead of Feature Group D trunk access. We note that
section 251(e)(2) of the 1934 Act gates. "[t]he cost of establishing telecommuni cations numbering
adminigration arrangements and number portability shal be borne by al telecommunications carriers on
acompetitively neutral basis as determined by the Commission."*#

156. Werequest further comment on this option's impact on the "competitively neutra”

4“6 47U.S.C. 88 201(b), 4().

4“7 Report and Recommendation of the CIC Ad Hoc Working Group to the North American Numbering Council
(NANC) Regarding the use and Assignment of Carrier Identification Codes (CICs), February 18, 1996 at 7.

“8 47U.S.C. §251(e)(2).
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requirements of section 251(€)(2), in lieu of the fact that trandations access is currently bundled
together with Feature Group D trunk access. Specificaly, should resdllers pay the full Feature Group
D trunk access rates for trandations accessin order to "level the playing fied" with facilities-based
cariers? How long of atrangtion period should we require? Should resdllers be required to adhere to
the same CIC Assgnment Guidelines as facilities-based carriers? What will be the effect on CIC
conservation if the Commission requires al resdlersto obtain CICs? Commenting parties are
encouraged to include empirica information with their comments.

4, Option 2: Requirethe Use of " Pseudo-CICs" for Resdllers

157. Theterm "pseudo-CIC" refersto the creation of a coded suffix that follows afacilities-
based carrier's CIC.*° A facilities-based CIC would assign athree or four-digit suffix code to each
resdler of the facilities-based carrier that could be used to identify a particular reseller on a consumer's
bill. For example, the NANPA assigned AT& T the four-digit CIC 0288. Under the pseudo-CIC
system, resdlers of AT& T's services would be assigned suffixes to 0288 beginning with 0001, assuming
the pseudo-ClCs are four digits. Thus, resdler "A" would be assigned the pseudo-CIC " 0288-0001."

158. We seek comment on use of the pseudo-CIC to prevent switchless resdllers from
circumventing a subscriber's preferred carrier freeze protection through soft dams. Aswith Option 1, if
each resdller had a unique CIC, the preferred carrier freeze mechanism would be more effective againgt
damming perpetrated by resdllers because every interexchange carrier change would involve aCIC
change, and therefore trigger any LEC-provided preferred carrier freeze protection mechanisms. We
aso request comment on the viability of the pseudo-CIC option as a method to identify particular
resdlers of afacilities-based carrier's services so that consumers can detect damming if it occurs.

159. Weregquest comment on recovering the cost of implementing the pseudo-CIC option,
which would be borne primarily by ILECs and other carriers or entities that provide billing and
collection services to resdllers. We request further comment on the need to standardize pseudo-CIC
assignments, particularly in cases where aresdler resdlls services from multiple facilities-based carriers.
Should a single pseudo-CI C suffix be used by dl facilities-based carriers to identify the same resdler,
s0 that the 0001 suffix appliesto resdler "A™ regardless of the facilities-based carrier's CIC? Should
the NANPA be required to administrate pseudo-CI Cs, to ensure uniformity? Findly, we request
comment on the impact of pseudo-ClC implementation on section 251(€)(2)'s requirement for
compstitive neutrdity, when determining the cost of its adminigtration.

5. Option 3: Require Facilities-Based Carriersto Modify Their Systems

160. Facilities-based carriers maintain the network systems which enable them to execute
carrier changes when a subscriber changes to a carrier whose CIC is the same as the previous carrier.
They dso maintain records of telephone service sales generated by each resdller, in order to hill
resdlers for the services consumed by the resdllers subscribers, or to pass that information to the entity
providing the resdlers with billing and collection services. We seek comment on imposing additiona
duties on facilities-based carriersto utilize their systems to help prevent soft dams and to help
subscribersidentify resdlers on therr hills.

161. We seek comment on requiring afacilities-based carrier to modify its system to endble
it to execute preferred carrier freeze protection only for subscribers who are presubscribed to the

4“9 gee Policies and Rules Concerning Unauthorized Changes of Consumers' Long Distance Carriers, Notice of

Proposed Rulemaking, 9 FCC Rcd 6885 (1994), BellSouth's Reply Comments at 2-4.
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services of ether the facilities-based carrier or one of its switchlessresdllers. We propose that LECs
be required to provide to each facilities-based IXC certain freeze information about subscribers of the
facilities-based carrier or subscribers of any of the facilities-based carriers resdlers. This
communication would contain information about which of those subscribers have preferred carrier
freeze protection on their accounts, as well as information about which subscribers have lifted their
freezes. Each facilities-based carrier then would have the information necessary to enable it to rgject
carrier change orders, in soft dam Stuations, for those subscribers who have preferred carrier freeze
protection. The LEC would continue to be responsible for accepting subscriber requests for preferred
carier freeze protection, for maintaining such freeze protection for the subscriber againgt al other
unauthorized changes, and for lifting freezes upon receiving notification from subscribers. We seek
comment on this proposa. We aso seek comment on how frequently the facilities-based 1XC would
need to receive information from the LEC in order to prevent soft dams, aswell as undue ddlaysin
legitimate carrier changes. We seek comment on the burden this proposal would impose on both
facilities-based IXCs and LECs.

162. Wedso seek comment on whether facilities-based carriers should be required to
modify ther billing records to alow identification of resdlers on the consumer's bill, whether such bill is
issued from the resdler, the LEC, or abilling agent. We aso seek comment on whether, if the
subscriber's carrier has been changed but the CIC remains the same, such subscriber's bill should
include information on how to contact the underlying facilities-based carrier if the subscriber believes
that an unauthorized change has occurred. Thiswould enable the subscriber to contact the facilities-
based IXC, rather than the LEC. In this particular Situation, the LEC has no ability to properly identify
the carrier, nor any ability to change the subscriber back to the properly authorized carrier, because the
subscriber's CIC has not changed. Only the facilities-based I X C has the ability to perform these
functions. We seek comment on whether facilities-based carriers possess the information needed to
digtinguish resdllers of their services on subscribers monthly telephone bills. We ask for comment on
the cost and effort associated with placing on consumers bills information based on the resdller usage
information adready maintained by facilities-based carriers. Specificaly, how expensive and difficult
would it be for facilities-based carriers to modify their existing billing records to provide the meansto
identify on the subscribers monthly hills the specific resdllers responsible for the service? Findly, we
request comment on the impact of this proposed option on section 251(€)(2)'s requirement for
compstitive neutrdity, when determining the cost of its adminigtration.

163. Weds0o seek comment on any other proposals that would help to distinguish the
identities of resdlers from their facilities-based carriers, both for purposes of identification on subscriber
bills and to prevent soft dams. We seek comment on additional CIC proposals, as well as on methods
that would not involve CICs, if such proposas would attain both gods of properly identifying resdlers
and preventing switchless resdlers from damming subscribers.

6. Other Potential Benefits

164. Wedso seek comment on other benefits unrelated to damming remedies that may
result from the adoption of any of these options. For example, we ask commenters to describe how the
enhanced identification of resdlers may dlow more efficient billing or routing of cals. In addition, we

seek comment on whether such identification would promote competition by giving greater emphasisto
the identity of resdllersthat provide service.

C. Independent Third Party Verification

165. Asnoted previoudy, the Commission has seen many instances of abuse concerning our
exigting requirements for independent third party verification. We clarify aove, for example, that the
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verifier must be truly independent of both the carrier and any tlemarketing agent, that the third party
verifier must not be compensated in a manner that creates incentives to engage in deceptive verification
practices, and most importantly, that the third party verification must clearly and conspicuoudy confirm
the previoudy obtained authorization. Severd SE)aties however, have requested further guidance
regarding independent third party verification.*® Based on the number and breadth of comments we
received asking for clarification of the independent third party verification option, we tentatively
conclude that we should revise our rules for independent third party verification.

166. NAAG suggedtsin its comments that independent third party verification should be
separated completely from the sales transaction, so that acarrier would not be permitted to conduct a
three-way cal to connect the subscriber to the third party verifier.®®* NAAG argues that a verification
cdl initiated by the carrier is not truly independent because the subscriber would remain under the
influence of the carrier's telemarketer during the verification.*> We note, however, that using athree-
way cdl is often the most efficient means by which to accomplish third party verification.**® We seek
comment on whether, if atdemarketing carrier is present during the third party verification, such
verification can be consdered "independent.”

167. We seek comment on the use of automated third party verification systems, as opposed
to "live" operator verifiers. Although different automated third party verification systems operate in
various ways, such sysems generaly work asfollows. after obtaining a carrier change request from a
subscriber through telemarketing, the telemarketing carrier sets up athree-way call between the
subscriber, the carrier, and the automated verification recording system. The recording system then
plays recorded questions and records the subscriber's answers to those questions. Presumably the
system would record both the questions asked by the system and the answers given by the subscriber.
With some systems, the tdlemarketing carrier remains on the cal during the verification, while in other
systems the telemarketing carrier may hang up on the call after connecting the subscriber to the third
party verifier. We seek comment on whether automated third party verification systems as described
above would comply with our rules concerning independent third party verification, as wel as with the
intent behind our rules to produce evidence independent of the telemarketing carrier that a subscriber
wishes to change hisor her carrier. We aso note that one commenter, Voicelog, offers an additiona
system cdled a"live-scripted” verson.*>* In this "live-scripted” version, after the telemarketing carrier's
representative sets up the three-way call between the subscriber, the carrier's representative, and the
automated recording system, the system begins recording, a which point the carrier's representative
asks scripted questions to confirm the necessary information about the subscriber's account and that the
subscriber wishes to change his or her carrier.®® We seek comment on whether such a"live-scripted"
automated verification system would be a odds with our rules because it permits the carrier itself, who
is not an independent party located in a separate physical location, to solicit the subscriber's
confirmation. We aso seek comment on the advantages and disadvantages of using automated third
party verification and live operator third party verification. We note that some commenters argue that

40 See, e.g., NAAG Comments at 17; Quick Response Comments at 2.

%1 NAAG Commentsat 17.

2 d.

43 Seealso, e.g., ACTA Reply Comments at 29; MCI Reply Comments at 4, n.5.

44 VoicelLog Comments at 3.

455 Id
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automated third party verification is more economica to use than live verifiers, and that automated
systems provide recordings that, by recording the subscriber's tone of voice, may aso indicate the
subscriber's gate of mind.**® Other commenters maintain that live verifiers are more effective than
automated verifiers because alive operator can answer questions asked by the subscriber, whereas an
automated system may only be able to record "yes' or "no" answers*’ We seek comment on these
viewpoints and on any other advantages, disadvantages, or dternatives to using automated third party
verification sysems.

168. We seek comment on the content of the third party verification itself. For example,
should the independent third party verifier be required or permitted to provide certain information in
addition to confirming a subscriber's carrier change request? NAAG proposes that the Commission
should define the format and content of the third party verification.**® Quick Response states that its
verifiers have carrier-provided information sheets with which to answer subscribers questions during
the verification process*® We a'so seek comment on whether independent third party verifiers should
be permitted to dispense information on preferred carrier freeze procedures. Severa commenters
argue that requiring a third party verifier to provide additiona information is unnecessary, time-
consuming, and would put the third party verifier in the role of telemarketing for the carrier.*® We seek
comment on any benefits that might be gained from permitting or requiring third party verifiersto
provide additiona information. We aso seek comment on whether such a requirement would
compromise the independent nature of the verification, or on whether such arequirement is n
Finaly, we seek comment on any other proposas that would improve the quality of the third party
verification.

D. Carrier Changes Using the Inter net

169. Many cariers have begun to utilize the Internet as a marketing tool to gain new
subscribers. Consumers may log onto a carrier's website and file forms dectronically to switch to that
carrier's tdecommunications service. We recognize that using the Internet isaquick and efficient
method of signing up new subscribers and should be made widely available. Such availability, however,
should be accompanied by measures to ensure that consumers are provided the same safeguards to
prevent damming as we have mandated for other forms of solicitation. It isthe very ease with which a
subscriber may change carriers using the Internet that aso makes the Internet fertile ground for
damming. For example, we can envison scenarios in which a consumer who is "surfing” the Internet
inadvertently sgns up for aswitch in long distance service, or ismided into signing up for a contest that
actudly resultsin aswitch of tedlecommunications provider.

170. Asdated inthisOrder, dl carrier changes must be confirmed in accordance with one
of the three verification methods in our rules. written LOA, eectronic authorization, or independent
third party verification.* It gopears, however, that carriers have widdy differing interpretations of the

46 See, e.g., TPV Services Reply Comments at 7; Voicelog Comments at 5.

47 See Quick Response Comments at 4-6.
48 NAAG Comments at 17.

49 Quick Response Comments at 5.

40 gSee, e.g., ACTA Reply Comments at 28; TPV Reply Comments at 6.
4l See Appendix A, § 64.1150.
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applicability of the Commisson's verification rulesto Internet carrier changes. For example, some
carriers websites state that the subscriber's carrier change request will be verified separately after the
consumer sends, by eectronic submission, the carrier change request. Other carriers websites indicate
that verification will occur only if the subscriber livesin certain specified Sates. Some carriers websites
do not offer dectronic submisson of any forms, stating that they cannot change any subscriber's service
without that subscriber's Sgned written agreement. These websites offer the subscriber the choice of
downloading a paper form or receiving the paper form in the mail, sating thet the carrier will only
change the subscriber's service after the subscriber submits a signed paper form.

171. We seek comment on whether a carrier change submitted over the Internet could be
consdered avaid LOA under our verification rules. When carriers obtain written LOAs from
subscribers, such LOAS serve as both authorization to change a subscriber's carrier and verification of
that subscriber's decision to change carriers. We seek comment on the extent to which current carrier
change requests submitted over the Internet contain al the required dements of avadid LOA in
accordance with our rules. We have particular concerns about how an Internet Sign-up system satisfies
the sgnature requirement, which is one of the most important identification requirements of the written
LOA.*2 The dectronic forms that we have seen generdly contain a section caled the "dectronic
sgnature” that serves as a subgtitute for the consumer's written signature. Some e ectronic Sgnatures
congs of the consumer typing his or her nameinto the box. Other dectronic signatures consst of the
consumer submitting the form eectronicaly to the carrier. We tentatively conclude thet eectronic
sgnatures used in Internet submissions of carrier changes would not comply with the signature
requirement for LOAs. We believe that the eectronic sgnature fallsto identify the "sgner” asthe actud
individua whose name has been "signed” to the Internet form. We aso believe that the eectronic
sgnaure falsto identify the "sgner” as an individud who is actualy authorized to make
telecommunications decisions. For example, there appear to be few safeguards to prevent someone
from smply typing another person’'s name into the field for the eectronic Sgnature. There would be no
telltale variations in handwriting to digtinguish one dectronic sgnature from ancther. We seek comment
on these tentative conclusons, and seek comment generaly on how carriers are dealing with the above-
identified problems or how our rules should be modified to account for these differences.

172.  Weds0 seek comment on what additiond information would provide sufficient
consumer protection from an unscrupulous carrier. For example, some carriers will accept carrier
changes using the Internet if subscribers submit their credit card numbers for billing purposes. We seek
comment on whether obtaining a subscriber's credit card number would provide sufficient proof that a
subscriber authorized a carrier change and that the submitting person is actudly the subscriber. We
seek comment on the extent to which a subscriber would be protected by the consumer protection
aspects that accompany the use of credit cards. We aso seek comment on whether carrier changes
submitted over the Internet should require a subscriber to include certain persona information, such as
socia security number or mother's maiden name, to ensure that only the subscriber may change his or
her own carrier. We seek comment on whether requiring the submission of these types of information
would be sufficient to prevent damming using the Internet, without jeopardizing the subscriber's privacy
and other interests.

173. Totheextent that acarrier change using the Internet isnot avaid LOA, then at a
minimum, a carrier usng such amethod of solicitation must verify in accordance with our rules. That is,
the carrier must either obtain avaid written LOA, or confirm the sale with éectronic authorization or
independent third party verification. We seek comment on whether additionad methods of verification
might be particularly appropriate for use by carriers who solicit subscribers over the Internet.

%2 See, e.g., 47 C.F.R. § 64.1150(b) (requiring that an LOA be signed and dated by the subscriber).
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174. Wedso have generd concerns about the content of the solicitation using the Internet.
For example, some IXC webpages sate that in changing to that IXC's long distance service, the
consumer also agreesto change to the IXC'sintraL ATA toll service where gpplicable. These carriers
do not give consumers the option of choosing only interLATA service by that carrier, but insteed
require the consumer to accept both interLATA and intraLATA toll service from that IXC. We
tentatively conclude that such statements would be in violation of our rule that requires LOAs to contain
separate statements regarding choices of interLATA and intraL ATA toll service.®®® We seek comment
on this tentative conclusion and on any other problems that may result from carrier use of the Internet to
change subscribers cariers.

175. Findly, we seek comment on other uses of the Internet in the carrier change context.
For example, we seek comment on the extent to which subscribers may use the Internet to request or
lift preferred carrier freezes. We have the same genera above-mentioned concerns about whether this
method would identify the submitting party as the actua subscriber whose service would be affected by
the imposition or lifting of the preferred carrier freeze. We aso seek comment on the verification
procedures that should apply. Should subscribers requesting preferred carrier freezes over the Internet
verify their requests in the same manner as requests given directly by telephoneto aLEC? We date
above that LECs should, a a minimum, provide subscribers with the option to lift freezes usng either a
written LOA or athree-way cdll, but that they may offer additiona options. Could LECs provide a
smple and secure method for subscribers to impose and lift their freezes using the Internet? We seek
comment on any other uses of the Internet that would promote efficiency and convenience for both
carriers and consumers in changing telecommunications carriers and other related activities.

E. Definition of " Subscriber”

176. Section 258 of the Act and our implementing rules require thet the carrier obtain
authorization from a subscriber before making a switch. Neither the Act nor our rules define the term
"subscriber” for this purpose. We seek comment on how a subscriber should be defined, in light of our
gods of consumer protection and promotion of competition. SBC suggedts that the term "subscriber”
should include "any person, firm, partnership, corporation, or lawful entity that is authorized to order
telecommuni cations services supplied by atelecommunications services provider,” so that carriers could
obtain authorization from whomever at the business or residence is authorized to make the purchasing
decision.*®* In the 1995 Report and Order, we determined that the only individua qudified to
aJthorizeachaﬁge in carrier seection isthe "telephone line subscriber,” dthough we did not specificaly
define the term.**> We believe that alowing the named party on the bill to designate additiona persons
in the household to make telecommunications decisons could promote competition because carriers
would be able to solicit more than one person in ahousehold. We dso believe that consumers would
find such an arrangement convenient because it would alow more than one person to make
telecommunications decisions, while till giving the named party control over which members of the
household may make changes to tdecommunications service. A spouse named on the bill could
therefore designate the other spouse as being authorized to make decisions regarding
telecommunications service, dthough their minor children would not be authorized to make such
decisons.

43 See 47 C.F.R. § 64.1150(€)(4).
44 SBC Commentsat 6.
45 See 1995 Report and Order, 10 FCC Red at 9564, n.16.
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177. Onthe other hand, we are concerned that adoption of such a proposa could lead to an
increasein damming. It isunclear, for example, how a marketing carrier would know if the person who
has authorized a carrier changeisin fact authorized to order telecommunications services. We are
concerned that a damming carrier could smply submit changes requested by unauthorized persons and
clam that it thought that those persons were authorized. If the definition of a subscriber islimited to the
party named on the hill, however, a carrier would know conclusively that it may only submit changes
authorized by persons named on the bill. Furthermore, such a proposa presumably would require
executing carriers to not only maintain lists of persons other than the named party who are authorized to
make telecommuni cations decisions, but also to check each carrier change request againg these lists to
determine if the person who authorized the carrier change is dso authorized to make decisons. We
believe that this could be an unreasonable burden on the executing carrier.

178. We dso seek comment on the current practices of carriers with regard to which
members of a household are permitted to make changes to telecommunications service. Carriers who
submit proposas should include an explanation of how their present systems operate and the
advantages and disadvantages of their proposals, as opposed to their current procedures. We seek
comment on this and other proposas to define the term "subscriber” in order to maximize consumer
protection, provide consumer convenience, and promote competition in telecommunications services.

F. Submission of Reportsby Carriers

179. We seek comment on whether we should require each carrier to submit to the
Commission areport on the number of complaints of unauthorized changes in telecommunications
providers that are submitted to the carrier by its subscribers*® This concept is based on aprovisionin
the Senate's anti-damming hill.*¢” We bdlieve that a reporting reguirement could serve to dert the
Commission as soon as possible about carriers that practice damming. Because most subscribers
initialy complain about damming to their loca exchange or long distance carriers, the Commisson may
not learn of a carrier's damming practices until a subscriber has been unable to resolve the matter and
then files a consumer complaint with the Commisson. Early warning about damming carriers will
enable the Commisson to take investigative action, where warranted, to stop damming as soon as
possible. We seek comment on the potentia benefits of this reporting requirement and on whether such
benefits outweigh the burdens on carriers. If the Commission were to adopt a reporting requirement,
we seek comment on the frequency of filing such areport.

G. Registration Requirement

180. We seek comment on whether the Commission should impose aregistration
requirement on carriers who wish to provide interstate telecommunications service. Such aregigration
requirement could help to prevent entry into the telecommunications marketplace by entities that are
either unqudified or that have the intent to commit fraud.*®® We propose that any telecommunications

46 See Appendix B, § 64.1100(f).

47 See S, 1618, 105th Cong., 2nd Sess. (1998).

48 For example, we have experienced difficulty in tracking down certain switchless resellers. Because they

resell the service of facilities-based carriers and do not require large amounts of capital, switchless resellers
are extremely portable businesses. This portability enables unscrupulous entities to enter amarket as
resellersto commit fraud and disappear at the first sign of trouble, only to reappear in another state under a
different business name. In conducting our investigations of slamming carriers, we often encounter this
exact problem when attempting to serve process on entities that have deserted their business address
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carier that provides or seeks to provide interstate telecommunications service should register with the
Commission.*®® We seek comment on the information that the registration should contain. We
propose that the registration should contain, a a minimum, the carrier's business name(s); the names
and addresses of dl officers and principds; verification that such officers and principas have no prior
hisory of committing fraud; and verification of the financid viability of the carrier. To the extent that the
Commission aready possesses some of this information, we seek comment on whether the Commisson
should consolidate the collection of the above-described information with other existing collection
mechanisms, in order to lessen the burden on carriers*™® We do not wish to impose any unnecessary
barriers on entities seeking to enter the telecommunications market, but we believe that requiring
cariersto regiger with the Commisson will prevent entities with a history of fraud from offering
telecommunications services. It dso will provide the Commission with accurate information asto the
identity of al entities that are providi ng telecommunications services, aswdl as provide a means of
tracking and contacting these entities*”* We tentatively propose that this registration requirement apply
not just to new entrants but to al entities that offer telecommunications services. We aso seek
comment on the Commission's jurisdiction to require carriersto file aregistration in order to provide
interstate telecommunications service.

181. Wetentatively conclude that the Commission should revoke or suspend, after
gppropriate notice and opportunity to respond, the operating authority of those carriersthet fail to filea
registration or that provide false or mideading information in their regigration. Many sates have
authority to revoke carriers operating licenses with regard to the provision of intrastate services. These
dtates revocation powers are limited to prohibiting carriers from operating within one state, which
permits unscrupulous carriers to move to a different state to offer service. The revocation power
proposed herein would enable the Commission to prevent an unscrupul ous interstete interexchange
carrier from operating nationwide. We seek comment on whether such pendlty is appropriate in these
gtuations, aswell asin Stuations where the Commission finds that the provison of telecommunicetions
service by aparticular carrier would be contrary to the public interest.

182. Wedso tentatively conclude that a carrier has an affirmative duty to ascertain whether
another carrier has filed a regigtration with the Commission prior to offering service to that carrier. For

locations.

49 See Appendix B, § 64.1195.

470 For example, section 1.47(h) of the Commission's rules requires common carriers to designate an agent in the

District of Columbiafor service of process. 47 C.F.R. § 1.47(h). Among other things, this designation
includes the carrier's name, business address and telephone number. Id. Also, the Commission receives
certain carrier information that is compiled from worksheets carriers use to calculate their contributions to
fund interstate telecommunications relay service (TRS), federal universal service support mechanisms, the
cost recovery mechanism for the North American Numbering Plan administration, and the cost recovery
mechanism for the shared costs of long-term local number portability. The Commission hasissued a Notice
of Proposed Rulemaking proposing to simplify the Commission's filing requirements for these purposes.
1998 Biennial Regulatory Review -- Streamlined Contributor Reporting Requirements Associated with
Administration of Telecommunications Relay Services, North American Numbering Plan, Local Number
Portability, and Universal Service Support Mechanisms, Notice of Proposed Rulemaking and Notice of
Inquiry, FCC 98-233, CC Docket 98-171 (rel. Sept. 25, 1998).

41 This proposal would help to address slamming concerns raised by the General Accounting Office (GAO) in

its Report on Telephone Slamming and Its Harmful Effects. General Accounting Office,
Telecommunications, Telephone Slamming and Its Harmful Effects (1998) (GAO Report). Inthisreport, the
GAO stated that the Commission did not have any practice in place to "help ensure that applicants who
become long-distance providers, or other common carriers, have satisfactory records of integrity and
business ethics." GAO Report at 5.
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example, we bdieve that afacilities-based carrier should verify that a switchless resdller hasregistered
with the Commission before agreeing to sdll service to that entity. Thiswould further check the ability
of unscrupulous carriers to enter the marketplace. If we were to adopt this requirement, we would
certainly facilitate the ability of a carrier to check the registration status of another carrier.*’? We seek
comment on what pendty the Commission should impose on carriers thet fail to determine the
regidration status of other carriers before providing them with service. We believe that the pendty
should not be as severe as the pendty to be imposed on carriers that fail to file valid regidrations. We
tentatively conclude that these pendties will protect consumers by ensuring that unqualified and
unscrupulous carriers do not profit from the provision of telecommunications services. We seek
comment on whether the consumer benefits of these proposa's would outweigh the burden on carriers
of filing registrations. We seek comment on these proposals and on other proposas that would prevent
cariersthat have ahistory of fraud or are otherwise unqudified from providing telecommunications
services.

H. Third Party Administrator for Preferred Carrier Changesand Preferred Carrier
Freezes

183. We seek further comment on the implementation by the industry of a comprehensive
system in which an independent third party would administer carrier changes, verification, and preferred
carrier freezes, aswell as the dispute resolution functions mentioned above*”® Inthe Further Notice
and Order the Commission sought comment on the use of an independent third party to execute carrier
changes neutrdly in order to reduce carrier change disputes that might arise if ILECs continue to
execute changes.*™ Many commenters responded in support of an independent third party
adminigrator for carrier changes and even verification because such a party would have incentive to
administer carrier changes in aneutral and accurate manner.*”  Although we agree that many of the
commenters contentions have merit, we conclude that the record before usis not fully developed to
support the creation of anew and independent agent to handle execution functions at thistime.*’®
Therefore we seek further comment on the development and implementation of athird party
adminigrator for these functions. We note that any industry-supported neutral party must administer
carrier change functions in accordance with the Commission's rules and seek comment on how to
ensure that the industry's implementation of such aneutrd third party for these functions would be
consstent with the Commission's rules, policies, and practices.

184. Anindependent third party with broader responsibilities, such as administration of

472 For example, the Commission could publish alist, to be updated frequently, of carriers that have filed

registrations.

48 Seesupra discussion on Third Party Administrator for Dispute Resolution.

474 Further Notice and Order, 12 FCC Rcd at 10644. Some carriers are concerned that as the competitive

marketplace changes, LECs may have a conflict of interest between their role as LEC and their role as an
affiliate of an interexchange competitor. See, e.g., Letter from Bruce K. Cox, AT&T, to John Muleta, Federal
Communications Commission (Sept. 27, 1996). AT&T suggests that "to avoid the inherent conflict of
interest between competing carriers, serious consideration should be given to establishing procedures
under which neutral third parties administer PIC protection.” Id.

4% See, e.g., CompTel Comments at 7; CWI Comments at 4; 1XC Long Distance Reply Comments at 3; LCI
Comments at 4, MCI Comments at 25; Sprint Comments at 19.

476 See WorldCom Comments at 16 (stating that the Commission should establish a separate rulemaking to

address the issue of an independent third party administrator).
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carrier changes, verification, and preferred carrier freezes, may be useful in addressing concerns raised
by the commenters about potential anticompetitive practicesin thisarea. Although we have concluded
that the ability of the LECs to act anticompetitively while executing carrier changesis limited,*”” we find
that the concept of an independent third party for administration of carrier changes and preferred carrier
freezesis potentidly viable. Most of the commenters who support such a system, however, are not
specific about how such a system might work, nor do they offer concrete proposals for funding such an
adminigrative scheme*”® These comments fail to provide sufficient detail about the actua
implementation and funding for athird party administrator system necessary for the Commission to
mandeate at thistime. Furthermore, the commenters were unable to come to a consensus as to the
actual duties of the independent third party administrator. Severa carriers sate that the third party
administrator would need eectronic interconnections with every carrier to be able to receive and
process carrier changes and preferred carrier freezes*™® On the other hand, TRA suggests that the
third party adminigtrator should only monitor compliance and document execution of carrier changes
and preferred carrier freezes, but that it should not actually execute carrier changes and preferred
carrier freezes®® We seek comment on concrete suggestions for the implementation of athird party
adminigrator that are workable and cost-effective. Proposas for such third party administration should
include specific and detailed information regarding the cost of setting up such a system.

IV. CONCLUSON

185. InthisOrder, we adopt rulesto implement Section 258, which prohibits al
telecommunications carriers from making changes to subscribers preferred carrier selections except in
accordance with our verification procedures. We adopt rules to remove the economic incentive to dam
by generdly absolving consumers of liability for dammed charges for 30 days after an unauthorized
change, subject to a 90-day stay of such ligbility rules. We strengthen our verification rules by
eliminating the welcome package as a verification option and by goplying our rulesto carrier changes
resulting from consumer-initiated calsto carriers. We aso broaden the gpplication of our verification
procedures to al telecommunications carriers, excluding CMRS cariers a thistime,*®! in order to
prevent damming in dl telecommunications markets, including local exchange, intraLATA, and
interLATA services. Finally, we adopt rules to regulate the preferred carrier freeze process to ensure
that it will protect consumers from damming without preventing them from changing carriers when they
wish to do so. We conclude that the rules we adopt in this Order will both safeguard consumer choice
and promote competition in the local exchange, intraLATA, and interLATA tdlecommunications
markets. In the Further Notice of Proposed Rulemaking portion of this Order, we seek comment on
severd proposds to further strengthen our damming rules, including a proposal to require unauthorized
carriers to remit to authorized carriers certain amounts in addition to the amount paid by dammed
subscribers, as wel as proposds for preventing the confusion and damming that results from resdllers
using the same CICs astheir facilities-based carriers.

VI. PROCEDURAL MATTERS

47 See supra discussion on Concerns with Executing Carriers.

48 See, e.g., LCI Comments at 4-5; Sprint Comments at 19.
4% See, e.g., Bell Atlantic Reply Comments at 6; MCI Comments at 16.
40 TRA Reply Comments at 13.

%l See supradiscussion on Application of the Verification Rules to All Telecommunications Carriers.
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A. Final Regulatory Flexibility Analysis

186. Asrequired by the Regulatory Flexibility Act (RFA),*®? an Initid Regulatory Flexibility
Anayss (IRFA) was incorporated in the Further Notice of Proposed Rule Making and Memorandum
Opinion and Order on Recongderation (Further Notice and Order) in Policies and Rules Concerning
Unauthorized Changes of Consumers Long Distance Carrier.*® The Commission sought written public
comment on the proposas in the Further Notice and Order, incdluding comment on the IRFA. The
comments received are discussed below. This present Fina Regulatory Flexibility Analyss (FRFA)
conforms to the RFA. %4

1. Need for and Objectives of thisOrder and the Rules Adopted Herein

187.  Section 258 of the Act makes it unlawful for any telecommunications carrier "to submit
or execute a change in a subscriber's selection of a provider of telephone exchange service or telephone
toll service except in accordance with such verification procedures as the Commisson shdl
prescribe.*® Accordingly, the Commission adoptsin this Order rulesthat: (1) apply the Commission's
verification rulesto local telecommunications service and to telecommunications carriers that submit
carrier changes;** (2) diminate the welcome package as a verification option;*’ (3) apply the
Commission's verification rules to saes generated from in-bound telemarketing; *® (4) require carriers
to maintain and preserve verification records for two years;*® (5) absolve subscribers of liability for
dammed charges for a period of time, provided that subscribers do not pay any chargesto their
unauthorized carriers;*® (6) require an unauthorized carrier to remit to the authorized carrier an amount
equad to al charges that may have been paid by a subscriber from the time the dam occurred, any
charge required to return the subscriber to his or her authorized carrier, and expenses of billing and
collection;*** (7) where a subscriber has paid damming charges to an unauthorized carrier and the
authorized carrier has recovered such amount from the unauthorized carrier, require the authorized
carrier to provide arefund or credit to a subscriber for any payments made in excess of the authorized

482 See 5U.S.C. §603. TheRFA, see5U.S.C. § 601 et. seq., has been amended by the Contract With America
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Titlell of the CWAAA is
the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

43 Further Notice and Order, 12 FCC Rcd 10,674 (1997).
44 gSee5U.S.C. §604.
45 47U.S.C. §258.

See supra discussion on Application of the Verification Rules to the Local Market; Application of the
Verification Rulesto All Telecommunications Carriers.

See supra discussion on the Welcome Package.

48 See supra discussion on Application of the Verification Rules to In-Bound Telemarketing.

49 gSee supra discussion on Other Verification Mechanisms

40 gsee supra discussion on Liability of Subscribersto Carriers.

41 See supra discussion on Reimbursement Procedures.
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carier's rates;*? (8) require an authorized carrier to restore premiums to any subscribers who have
paid damming charges to their unauthorized cariers;*® (9) prescribe procedures for solicitation and
implementation of carriers freezes*** The Commission stays the effect of the lighility rules for 90 days
to enable carriers to implement a voluntary dispute resolution mechanism to be administered by an
independent third party. The objectives of the rules adopted in this Order are to implement the
provisions of section 258 and provide further safeguards to protect consumers from unauthorized
switching of their tedecommunications service providers, as well as to encourage full and fair competition
among tdecommunications carriers in the marketplace.

2. Summary of the Significant Issues Raised by the Public Commentsin Response
tothe IRFA

188. InthelRFA, the Commission found that the rulesit proposed to adopt in this
proceeding may have a sgnificant impact on asubstantia number of small businesses as defined by 5
U.S.C. § 601(3).** Specificaly, under the Act and proposed rules, small entities that violate the
Commission's carrier change verification rules by damming subscribers shdl be ligble to the subscriber's
properly authorized carrier for dl charges paid by the dammed consumer.*®® Furthermore, the
Commission sought comment on whether the wel come package described in section 64.1100(d) should
be eliminated, on the costs and benefits associated with in-bound verification procedures, aswell ason
consumer-to-carrier, carrier-to-carrier, and carrier-to-consumer liability.*” The IRFA solicited
comment on the number of small businesses that would be affected by the proposed regulations and on
dterndives to the proposed rules that would minimize the impact on small entities consstent with the
objectives of this proceeding.*®®

189. Americas Cariers Telecommunications Association (ACTA) has submitted comments
directly in response to the IRFA.4%®° ACTA, which is a non-profit trade association comprised of
mostly small business entities>® states that the Commission violated the RFA in its IRFA by not
addressing sufficiently the "impact of the vague and standardless environment surrounding enforcement
of the anti-damming campaign on smal cariers'®® ACTA asserts that because the proposed rules
define damming to include unintentiond acts, small carriers will suffer disproportionately.>®? ACTA

42 gee supra discussion on Subscriber Refunds or Credits.

4% gSee supra discussion Restoration of Premiums.

44 See supra discussion on Preferred Carrier Freezes.

4% Further Notice and Order, 12 FCC Red at 10,708.

496 |d

47 |d. at 10,708-09.

4% 1d. at 10,715.

4% See ACTA Comments Regarding IRFA (ACTA IRFA Comments).
50 ACTA IRFA Commentsat 1.

L |d.at 3.

02 d.at 9.
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dates that the only proposal the Commission made to minimize the impact of its proposed rules on small
carriers was the proposd to require Erivate Settlement negotiations regarding the transfer of charges
arising due to section 258 liability.>* ACTA datesthat this proposd isinadequate because liability for
inadvertent dams should not be imposed in the first place®* ACTA submits that imposing ligbility for
inadvertent damswill dlow dishonest cusomersto clam fasdy that they were dammed in order to
avoid payment for legitimate services>® Even when acomplaint is not prosecuted to aformal decision,
ACTA sates, handling dlegaions of damming are expensive and time-consuming for small carriers®®
ACTA dso damstha the Commission is prejudiced againgt smdl cariers™® and that this attitude is
reflected in unbalanced proposas that will dlow large carriers and the Commission to subject smal
carriers to misdirected enforcement efforts and monetary losses and fines, as well as skew
competition.>® ACTA aso objects to the following as being harmful to small carriers: (1) dimination
of the welcome package because it is an economica verification method for small carriers™ (2)
imposing the same verification procedures for in-bound and out-bound calls because that would
overburden smal carriers;®*° (3) non-preemption of state regulation because smal carriers would have
difficulty in meeting the requirements of different states>*

190. Wedisagree with ACTA's contention that we did not conduct a sufficient IRFA
because we ignored the "impact of the vague and sandardless’ anti-damming environment created by
the incdluson of inadvertent acts as damming violations. We do not believe that imposing ligbility for dl
intentiona and unintentiona unauthorized changesisvague. In fact, we believethat it is so clear asto
eliminate any doubts as to the circumstances that would condtitute adam. The bright-line sandard that
we adopt in this Order should help dl carriers, induding smdl carriers, to avoid making unauthorized
changes to a subscriber's sdlection of telecommunications provider. We dso disagree with ACTA's
contention that defining damming to include accidenta dams would disproportionately affect smdl
cariers. Section 258 prohibits damming by any telecommunications carrier and does not distinguish
between intentional and inadvertent conduct.>'* Regardless of its Size, no carrier has the right to commit
unlawful acts. We believe that holding carriersliable for intentiona and inadvertent unauthorized
changes to subscribers preferred carriers will reduce the overal incidence of damming. First, we
believe that the rights of the consumer and the authorized carrier to remedies for damming should not
be affected by whether the dam was an intentiona or accidentd act. Regardless of the intent, or lack

58 |d. at 3. We note that this particular proposal will be dealt with in a subsequent order. See supra para. 3.

04 1d
05 |d. at 9.
506 |d.

507 ACTA claims, for example, that the Commission skewed its statistics in the Common Carrier Scorecard to

make it appear as though the majority of slamming complaints may be due to the marketing practices of
smaller companies. Id. at 5.

58 d. at 10.

59 ACTA Comments at 24.

510 |d. at 26.

%1 ACTA IRFA Commentsat 9.

52 47U.S.C.§258.
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thereof, behind the dam, they have suffered injury. Second, we agree with those commenters who
assert that impoging ligbility for dl damming occurrences will make dl carriers more vigilant in
preventing unauthorized carrier changes, whether such changes are inadvertent or intentional .=

191. Wedisagree with ACTA's dlegation that the Commission is biased againgt smdll
cariers and that this biasis evident in the rules we proposed in the Further Notice and Order, such as
elimination of the welcome package and gpplication of the verification rulesto in-bound cdls. Therules
we adopt require dl carriers, regardless of size, to take precautions to guard againgt the harm to
consumers that is caused by damming. While the rules we adopt may impose some costs on dl
carriers, these are necessary costs. We cannot lower the costs for carriersin order to promote
competition at the expense of the consumer. A consumer can only take advantage of the benefits of
competition if hisor her choice of carriers can be guaranteed. Findly, regarding the preemption of Sate
law, we decline to exercise our preemption authority at this time because the commenters have failed to
establish arecord upon which a specific preemption finding could be made. The record in this
proceeding does not contain any analysis of which particular state laws would be inconsstent with our
verification rules or would obstruct federa objectives.

3. Description and Estimates of the Number of Small Entitiesto Which the Rules
Adopted in the Order in CC Docket No. 94-129 Will Apply

192. The RFA directs agencies to provide a description of and, where feasible, an estimate
of the number of small entities that may be affected by the adopted rules>* The RFA generdly defines
the term "smdl| entity” as having the same meaning as the terms "smdll business™ "smdl organization,”
and "small governmentd jurisdiction.®*® In addition, the term "small business' has the same meaning as
the term "small business concern” under the Small Business Act.>® A smal business concern is one
which: (1) isindependently owned and operated; (2) is not dominant in itsfield of operation; and (3)
satisfies any additiond criteria established by the Smal Business Administration (SBA).>Y

193. Themog rdiable source of information regarding the tota numbers of certain common
carrier and related providers nationwide, as well as the numbers of commercia wireess entities,
appears to be data the Commission publishes annudly in its Telecommunications Industry Revenue
report, regarding the Telecommunications Relay Service (TRS).>® According to datain the most

53 See, e.g., BellSouth Reply Comments at 3.
514 5U.S.C. §603(b)(3).
55 1d. at § 601(6).

56 5U.S.C. § 601(3) (incorporating by reference the definition of "small business concern” in 15 U.S.C. § 632).
Pursuant to the RFA, the statutory definition of a small business applies "unless an agency, after
consultation with the Office of Advocacy of the Small Business Administration and after opportunity for
public comment, establishes one or more definitions of such term which are appropriate to the activities of
the agency and publishes such definition(s) in the Federal Register.” 5U.S.C. § 601(3).

517 Small Business Act, 15 U.S.C. § 632 (1996).

%8 FCC, Telecommunications Industry Revenue: TRS Fund Worksheet Data, Figure 2 (Number of Carriers
Paying Into the TRS Fund by Type of Carrier) (Nov. 1997) (Telecommunications Industry Revenue). We
believe that the TRS Fund Worksheet Datais the most reliable source of information for our purposes
because carriersfile the TRS worksheets yearly and are instructed to select the single category of type of
service provision that best describes them. Other sources of carrier data, such as the tariffs on file with the
Common Carrier Bureau, may not reflect the same figures as the TRS Fund Worksheet Data, because such

87



Federal Communications Commission FCC 98-334

recent report, there are 3,459 interstate carriers.®® These carriersinclude, inter alia, local exchange
carriers, wireline carriers and service providers, interexchange carriers, competitive access providers,
operator service providers, pay telephone operators, providers of telephone toll service, providers of
telephone exchange service, and resdllers.

194. The SBA has defined establishments engaged in providing " Radiotel ephone
Communications' and "Teephone Communications, Except Radiotelephone’ to be smal businesses
when they have no more than 1,500 employees.>® Below, we discuss the total estimated number of
telephone companies faling within the two categories and the number of small businessesin each, and
we then attempit to refine further those estimates to correspond with the categories of telephone
companies that are commonly used under our rules.

195.  Although some affected incumbent loca exchange carriers (ILECs) may have 1,500 or
fewer employees, we do not believe that such entities should be considered smdl entities within the
meaning of the RFA because they are either dominant in their fidld of operations or are not
independently owned and operated, and therefore by definition not "smdl entities’ or "small business
concerns' under the RFA. Accordingly, our use of the terms"smdl entities’ and "small businesses’
does not encompass smdl ILECs.  Out of an abundance of caution, however, for regulatory flexibility
andyss purposes, we will separately congder smdl ILECswithin this andyss and use the term "smadll
ILECs' toﬁrzel‘er to any ILECs that arguably might be defined by the SBA as"smdl business
concerns.’

196. Total Number of Telephone Companies Affected. The U.S. Bureau of the Census
("Census Bureau") reports that, at the end of 1992, there were 3,497 firms engaged in providing
telephone sarvices, as defined therein, for at least one year.°? This number contains avariety of
different categories of carriers, including loca exchange carriers, interexchange carriers, competitive
access providers, cdlular carriers, mobile service carriers, operator service providers, pay telephone
operators, persond communications services providers, covered speciaized mobile radio providers,
and resdllers. It seems certain that some of those 3,497 telephone service firms may not qudify as
small entities or small I1LECs because they are not "independently owned and operated.’®® For
example, a PCS provider that is affiliated with an interexchange carrier having more than 1,500
employees would not meet the definition of asmall business. It is reasonable to conclude that fewer
than 3,497 telephone service firms are smdl entity telephone service firms or smal ILECs that may be
affected by the proposed rules, if adopted.

sources are not updated annually.

519 1d

50 13 CFR § 121.201, Standard Industrial Classification (SIC) codes 4812 and 4813. See also Executive Office of
the President, Office of Management and Budget, Standard Industrial Classification Manual (1987).

%2l See 13 CFR § 121.201, SIC code 4813. Since the time of the Commission’'s 1996 decision, | mplementation of
the Local Competition Provisionsin the Telecommunications Act of 1996, First Report and Order, 11 FCC
Rcd 15499, 16144-45 (1996), 61 FR 45476 (August 29, 1996), the Commission has consistently addressed in
its regulatory flexibility analyses the impact of its rules on such ILECs.

52 U.S. Department of Commerce, Bureau of the Census, 1992 Census of Transportation, Communications,

and Utilities: Establishment and Firm Size, at Firm Size 1-123 (1995) (1992 Census).

538 Seegenerally 15 U.S.C. § 632(a)(1).
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197. Wirdine Carriersand Service Providers. The SBA has developed a definition of
gmadl entities for telephone communications companies except radiotel gphone (wireless) companies.
The Census Bureau reports thet there were 2,321 such telephone companies in operation for at least
one year at the end of 1992.** According to the SBA's definition, asmall business telephone company
other than aradiotelephone company is one employing no more than 1,500 persons®® All but 26 of
the 2,321 non-radiotel ephone companies listed by the Census Bureau were reported to have fewer
than 1,000 employees. Thus, even if dl 26 of those companies had more than 1,500 employees, there
would gtill be 2,295 non-radiotel ephone companies that might quaify as smal entities or small ILECs.
We do not have data specifying the number of these carriers that are not independently owned and
operated, and thus are unable at this time to estimate with greater precision the number of wireline
carriers and service providers that would qualify as smal business concerns under the SBA's definition.
Consequently, we estimate that fewer than 2,295 small telephone communi cations companies other
than radiotel ephone companies are smal entities or small ILECs that may be affected by the proposed
rules, if adopted.

198. L ocal Exchange Carriers. Neither the Commission nor the SBA has developed a
definition for smal providers of loca exchange services (LECs). The closest applicable definition under
the SBA rulesisfor telephone communications companies other than radiotel ephone (wirdess)
companies.®® According to the most recent Telecommunications Industry Revenue data, 1,371
carriers reported that they were engaged in the provision of local exchange services>*” We do not
have data specifying the number of these carriers that are either dominant in their field of operations, are
not independently owned and operated, or have more than 1,500 employees, and thus are unable at
this time to estimate with greater precision the number of LECs that would qualify as smal business
concerns under the SBA's definition. Consequently, we estimate that fewer than 1,371 providers of
loca exchange service are small entities or small ILECs that may be affected by the proposed rules, if
adopted.

199. Interexchange Carriers. Neither the Commission nor the SBA has developed a
definition of small entities specificaly applicable to providers of interexchange services (IXCs). The
closest applicable definition under the SBA rulesis for telephone communications companies other than
radiotel ephone (wireless) companies.>?® According to the most recent Telecommunications Industry
Revenue data, 143 carriers reported that they were engaged in the provision of interexchange
services®® We do not have data specifying the number of these carriers that are not independently
owned and operated or have more than 1,500 employees, and thus are unable at this time to estimate
with greater precision the number of IXCsthat would quaify as small business concerns under the
SBA's definition. Consequently, we estimate that there are fewer than 143 smdl entity IXCsthat may
be affected by the proposed rules, if adopted..

524 1992 Census, supra, at Firm Size 1-123.
5% 13 CFR §121.201, SIC code 4813.

526 Id

527 Telecommunications Industry Revenue, Figure 2.

52 13 CFR § 121.201, SIC code 4813.

52 Telecommunications Industry Revenue, Figure 2.
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200. Competitive Access Providers. Nether the Commission nor the SBA has
developed a definition of small entities specificaly gpplicable to competitive access services providers
(CAPs). The closest gpplicable definition under the SBA rulesisfor telephone communications
companies other than except radiotelephone (wireess) companies.>® According to the most recent
Telecommunications Industry Revenue data, 109 carriers reported that they were engaged in the
provision of competitive access services>' We do not have data specifying the number of these
carriers that are not independently owned and operated, or have more than 1,500 employees, and thus
are unable a thistime to estimate with grester precison the number of CAPs that would quaify as small
business concerns under the SBA's definition. Consequently, we estimate that there are fewer than 109
small entity CAPsthat may be affected by the proposed rules, if adopted.

201. Resdlers(including debit card providers). Nether the Commission nor the SBA
has developed a definition of smal entities specificaly applicable to resdlers. The closest gpplicable
SBA definition for aresdler is atelephone communications company other than radiotel ephone
(wireless) companies.>? According to the most recent Telecommunications Industry Revenue data,
339 reported that they were engaged in the resde of telephone service>** We do not have data
specifying the number of these carriers that are not independently owned and operated or have more
than 1,500 employees, and thus are unable at this time to estimate with greater precison the number of
resdllers that would qudify as smal business concerns under the SBA's definition. Consequently, we
edtimate that there are fewer than 339 smal entity resdllers that may be affected by the proposed rules,
if adopted.

202. Cdlular Licensees. Neither the Commission nor the SBA has developed a definition
of smdl entities gpplicable to celular licensees. Therefore, the applicable definition of smal entity isthe
definition under the SBA rules applicable to radiotelephone (wirdless) companies. This providesthat a
small entity is a radiotelephone company employing no more than 1,500 persons.>* According to the
Bureau of the Census, only twelve radioteephone firms out of atota of 1,178 such firms which
operated during 1992 had 1,000 or more employees.®® Therefore, even if dl tweve of these firms
were cdlular telephone companies, nearly dl cdlular carriers were smal businesses under the SBA's
definition. In addition, we note that there are 1,758 cellular licenses, however, a cdlular licensee may
own severd licenses. In addition, according to the most recent Telecommuni cations Industry
Revenue data, 804 carriers reported that they were engaged in the provision of either cellular service or
Personal Communications Service (PCS) sarvices, which are placed together in the data>*® We do not
have data specifying the number of these carriers that are not independently owned and operated or
have more than 1,500 employees, and thus are unable at this time to estimate with greater precison the
number of cdlular service carriers that would qualify as small business concerns under the SBA's
definition. Consequently, we estimate that there are fewer than 804 smdl cdlular service carriers that

%0 13 CFR § 121.201, SIC code 4813.

1 Telecommunications Industry Revenue, Figure 2.

582 13 CFR § 121.201, SIC code 4813.

58 Telecommunications Industry Revenue, Figure 2.

54 13 C.F.R. §121.201, SIC code 4812.
55 1992 Census, Series UC92-S-1, at Table 5, SIC code 4812.

5% Telecommunications Industry Revenue, Figure 2.
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may be affected by the proposed rules, if adopted.

4, Summary of Projected Reporting, Recor dkeeping and other Compliance
Requirements

203. Beow, we andyze the projected reporting, recordkeeping, and other compliance
requirements that may affect smal entities and small incumbent LECs.

204. Verification rules. The Commisson's verification rules shal gpply to dl carriers,
excluding for the present time CMRS carriers, that submit or execute carrier changes on behaf of a
subscriber. This rule implements the mandate of section 258 that the Commission's verification rules
apply to al carriers who submit or execute changes in a subscriber's selection of a provider of
telephone sarvice®¥” We bdieve that application of the verification rulesto dl carriersis the best way
to prevent damming from occurring in the first indtance.

205. Elimination of the welcome package. Carriers may not use the welcome package as
aveification method. Although smdler carriers may have utilized the welcome package as an
economica way to verify telemarketing sales,>*® we conclude that the welcome package has been a
sgnificant source of damming. We conclude that unscrupulous carriers could use the welcome
package as a negative-option LOA if carriers send it to consumers from whom they have not obtained
consent, or if the ord consent obtained was based on false or mideading telemarketing efforts.

Because of our responsibility to safeguard consumer choices, we cannot continue to alow carriersto
use this method of verification.

206. Verification of in-bound telemarketing sales. Carriers must comply with our
verification rules for dl callsthat result in carrier changes that are submitted on behdf of subscribers,
whether those cdls are consumer-initiated or carrier-initiated. Consumerswho cdl carriers are
vulnerable to being dammed and deserve the same leve of protection as consumers who receive cdls
from carriers. Excluding in-bound cals from our verification requirements would open aloophole for
dammers. Through thisloophole, unscrupulous carriers could dam not only consumers who cal in for
reasons other than to change carriers, but aso consumerswho do not call ina al. Consumers
dammed in thisway would have difficulty proving that they had never caled in because there would be
no record of any aleged transaction. We note, furthermore, that TRA states that the verification rules
should ag)ply to in-bound cdlsin order to balance the verification burden between smal and large
cariers®® TRA explains that because the large carriers can launch massive campaigns to encourage
cusomersto cal, exempting them from verification would give large carriers an advantage over smdl
carrierM% who generdly mugt initiate calls to consumers and then verify any sales made through such
cdls.

207. Independent Third Party Verification. The Commission adopts criteriato determine
the independent status of athird party verifier. Thiswill provide carriers and independent third party
verification companies with guiddines for determining independence.

%7 See47U.S.C. §258.
5% See, e.g., ACTA Comments at 25; TRA Comments at 11.
%9 TRA Commentsat 10-11.

0 d.
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208. Verification Records. Carriers must maintain and preserve verification records for a
period of two years. Any person desiring to file acomplaint with the Commission aleging a violation of
the Act must do so within two years of the dleged violation.>* A two-year retention period will endble
carriers to produce documentation to support their clams regarding an aleged unauthorized change.

209. Liability rules. The Commission'srules permit adammed subscriber to be absolved
of liability for damming charges for 30 days after the unauthorized change. Charges from adammed
carrier on any subsequent bills shal be paid to the authorized carrier at the authorized carrier's rates. If
a subscriber pays the unauthorized carrier, however, the unauthorized carrier shal remit an amount
equal to dl charges paid by the subscriber from the time the dam occurred, any charge required to
return the subscriber to his or her authorized carrier, and billing and collection expenses. Upon receipt
of such amount, the authorized carrier shdl provide arefund or credit to the subscriber for any amounts
the subscriber paid in excess of the authorized carrier's rates. The authorized carrier shal keep the
remaining amount. The authorized carrier must also restore premiums to any subscribers that have paid
damming charges to their unauthorized carriers. Such rules are necessary to eiminate the economic
incentive to dam and to compensate consumers for the fraud that has been perpetrated upon them.
The effect of these liability rulesis stayed for 90 days, however, to enable carriers to implement an
carrier-supported independent dispute resol ution mechanism.

210. Third Party Administrator for Dispute Resolution. The effective date of the
Commisson'sliability rulesis delayed until 90 days after publication in the Federal Register to enable
cariersto develop and implement an dternative carrier dispute resolution mechanism involving an
independent adminigrator. If carriers successfully implement such a plan, the Commission will entertain
cariers requests for waiver of the adminigrative requirements of our ligbility rules where such carriers
voluntarily agree to use the independent adminigtrator. An independent administrator could enable
consumers to resolve a damming incident by dedling with one entity, while carriers would benefit from
having aneutrd party execute the procedurd requirements of the ligbility rules.

211. Preferred Carrier Freeze Procedures. The Commission's rules require carriers who
offer preferred carrier freeze protection to follow certain procedures. Preferred carrier freeze
solicitations must make clear the different services that may be frozen and ensure the subscriber
understands how to lift afreeze. Carriers must verify subscriber requests for preferred carrier freezes.
Subscribers must be ableto lift their freezes using, at a minimum, three-way calling and written
authorization. These requirements are necessary to provide consumers with protection againgt
damming and to prevent anticompetitive conduct.

5. Steps Taken to Minimize the Significant Economic Impact of ThisOrder on
Small Entitiesand Small Incumbent L ECs, Including the Significant
Alternatives Considered

212. Verification rules. Some carriers Sate that the Commission's rules should not burden
the entire industry but rather target the unscrupulous carriers, so as to avoid imposing unnecessary costs
on smaller competitors>*? Ameritech, SBC, and U SWEST propose systems that would impose fines
or more gringent verification requirements on carriers with a history of damming, as determined by the

%1 See47U.S.C. §415.

%2 See, e.g., TRA Commentsat 2; U SWEST Reply Comments at 5.
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LEC or otherwise.>® We decline to adopt such proposas because they would impose more stringent
verification requirements on carriers only after such carriers have dammed significant numbers of
consumers. Application of our rules will help to prevent carriers from damming consumersin the first
place. Furthermore, we find such proposals to be problematic because they could permit LECsto
target certain carriersfor "punishment.” Considering the fact that LECswill no longer be neutrd parties
in the carrier change process, we conclude that it would not be prudent to provide LECs with incentive
to act anti-competitively. We note that Ameritech did state that punishment could be imposed using a
more neutral source of numbers of carrier change disputes, such as the Common Carrier Scorecard,
which shows the number of disputed carrier changes for carriers®* We share TRA's concern,
however, about imposing disparate trestment before a carrier has the opportunity to prove that it did
not dam a consumer.>*

213. Elimination of the welcome package. Severa commenters propose modifications to
the welcome package, rather than dimination of it entirely, because the welcome packageis an
inexpensve verification option that is suitable for use by smdler carriers. For example, the Oklahoma
Commission and WorldCom suggest that the wel come package contain a positive-option postcard, so
that a carrier change would not be considered verified until the customer signed and returned the
postcard.>® AT& T, however, opposes the concept of a positive-option postcard because it argues
that it would transform the welcome package into asigned LOA requirement, which is difficult to obtain
from consumers>*’ We decline to adopt this proposa because such modification would not increase
the utility of the welcome package for carriers. Although we fed that requiring a positive-option
postcard requirement would minimize one of the fraudulent aspects of the welcome package, we agree
with AT&T that such areguirement merdly transforms the welcome package into awritten LOA
requirement, which is dready a verification option under our rules®>® ACTA sates that carriers could
prove that consumers received awel come package by using certified mail, or by maintaining mailing
manifests>* We decline to adopt these proposals. Although they may help to prove that a customer
received a welcome package, they will not prevent carriers from sending welcome packages to
consumers with whom they have never spoken or from whom they have not obtained consent. We
conclude that it is better to diminate the welcome package entirely, rather than attempt to "fix" it with
modifications that fail to provide adequate protection againgt fraud or curtall its usefulness.

%3 See Ameritech Comments at 12; SBC Comments at 4-5; U SWEST Comments at 20. For example, under
SBC's "3 strikes and you're out" approach, Strike 1 would occur if a carrier's disputed change orders
exceeded 2% of its service ordersin one month. The carrier would be placed on probation. Strike 2 would
occur if the dispute level continued to exceed 2% of its service orders in one month at the end of the
probation period. That carrier would then be subjected to afine of at least $5,000 per slamming occurrence.
Strike 3 would occur if the dispute level continued to exceed 2% of its service ordersin one month. The
carrier would then be subject to $10,000 fines, as well as possible suspension of carrier-change privileges.
SBC Comments at 5.

%4 See Ameritech Comments at 12.

55 See TRA Reply Comments at 9-11.

See, e.g., Oklahoma Commission Reply Comments at 4; WorldCom Comments at 7.
%7 AT&T Reply Comments at 4.

*8  See 47 C.F.R. §64.1150.

59 ACTA Comments at 26.
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214.  Verification of in-bound telemarketing. Severa commenters propose that less
burdensome verification procedures gpply to in-bound telemarketing. ACTA and RCN, for example,
suggest that the telemarketer be permitted to confirm the order verbaly, just asamail order
telemarketer would.>*® BellSouth, GTE, IXC Long Distance, and TOPC propose to alow cariersto
make inexpensve audio recordings of inbound cals®!' We decline to adopt these proposal's because
we fed that they offer little protection to a consumer againgt an unscrupulous carrier. In previous
orders, we have reected in-house verification procedures as providing carriers with too much incentive
and opportunity to commit fraud.>*? Because we conclude that consumers deserve the same protection
from in-bound cal damming as they do from out-bound cal damming, we cannot permit carriersto use
less secure procedures to verify saes generated from in-bound calls. Furthermore, our rules provide a
carrier with sufficient flexibility to choose a verification method that is appropriate for that carrier.
Findly, as noted above, TRA believes that exempting in-bound cdls from verification favors large
cariersover smdl carriers because it is the large carriers that are able to launch massive campaigns to
encourage customers to call and avoid verification costs.>®

215. Independent Third Party Verification. Severa commenters submitted proposas for
determining the independence of athird party verifier.>* These commenters support the criteriathat the
Commission has adopted in this Order. We find that the adoption of these criteriawill benefit all
cariers, including smal carriers, because it provides certainty and guidance in choosing an appropriate
independent third party verifier. The rules dso provide guidance for small entities that are independent
third party verifiers,

216. Verification Records. Severa commenters, including NAAG and NY SDPS, support
arequirement that carriers retain verification records for a certain period of time>*® NAAG suggested
that carriers retain records for three years,>*® while NY SDPS suggested a period of nine months.>’
We choose aretention period of two years because any person desiring to file acomplaint with the
Commission dleging aviolation of the Act must do so within two years of the dleged violation.>*®
Although this rule may place aburden on smaller carriersto retain their records, they will benefit from
this requirement because it will enable them to produce documentation to support their claims regarding
an dleged unauthorized change.

217. Liability rules. Although some carriers state thet ligbility for damming should not be

%0 |d. at 27; RCN Comments at 5.

%1 See, e.g., BellSouth Comments at 11; GTE Comments at 10-11; IXC Long Distance Comments at 3; TOPC
Reply Comments at 4.

%2 SeePIC Verification Order, 7 FCC Red at 1041.

553 1d.

%4 See, e.g., MCI Comments at 21; TPV Services Comments at 7.
5 See, e.g., NAAG Comments at 8; NY SDPS Comments at 5.

%6 NAAG Commentsat 8.

7 NYSDPS Comments at 5.

58 See47U.S.C. §415.
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imposed on carriers who inadvertently am subscribers,>™° we conclude that the rights of the consumer
and the authorized carrier to remedies for damming should not be affected by whether the unauthorized
change was an intentiona or accidental act. Regardless of the intent, or lack thereof, behind the
unauthorized change, they have suffered injury. We aso conclude that holding carriersliable for all
damming occurrences will make al carriers more vigilant in preventing unauthorized carrier changes,
whether such changes are inadvertent or intentional. To address concerns that smaler carriers may
suffer from the imposition of our liability rules, we note that a carrier accused of damming hasthe
opportunity to provide evidence of verification, in order to prove that it did not dam a subscriber,
before having to remit any revenues to an authorized carrier.

218. Additiondly, severa carriers object to absolving subscribers of liability because they
argue that authorized carriers should not be deprived of revenue.®® Although our rules do aosolve
subscribers of liability for dammed charges for alimited period of time, if a subscriber does pay the
unauthorized carrier, the authorized carrier is entitled to demand, and keep, al charges paid by the
subscriber to the unauthorized carrier. While authorized carriers, including smdler carriers, may be
deprived of some revenue because many subscribers will not pay for charges incurred after being
dammed, dl carrierswill ultimately receive greater benefits from the overal decrease in damming that
will result from our rules. Any other ligbility rule would till engble damming carriers to keep their
profits and would not give consumers the same incentive to police their telephone bills carefully and
quickly. Furthermore, because the authorized carrier has not incurred any costs for providing service,
the authorized carrier would receive awindfal if it were to receive, in every indance, the revenues for
charges imposed by an unauthorized carrier. We dso note that we are delaying the effective date of
these liability rulesfor 90 days to enable carriers to implement an dternative mechanism to resolve
damming disputes.

219. Third Party Administrator for Dispute Resolution. This provison will benefit smdler
cariers by providing them with an aternative means of compliance with our ligbility rules. Carriersare
given achoice of complying with our liability rulesin whole by adminigtering the requirements
themsdlves, or of complying by using an independent third party to administer the requirements.

220. Preferred Carrier Freeze Procedures. Some carriers, including smdler carriers,
object to alowing preferred carrier freezes of loca exchange and intraL ATA services prior to the
advent of competition for those services.>! We agree that preferred carrier freezes have the potential
to lock out competition in a monopoly market, but we find that consumers should not be deprived of
this valuable protection on a nation-wide basis. Accordingly, states are free to impose restrictions on
the use of preferred carrier freezes for loca exchange and intralL ATA toll servicesif they determine that
such steps are necessary in light of the availability of local competition in a particular market.
Furthermore, we impose certain requirements that will prevent carriers from using preferred carrier
freezes in an anticompetitive manner, such as easy proceduresto lift freezes. In thisway, the existence
of preferred carrier freeze programs will not impede carriers wishing to compete in loca services,
epecidly smdler cariers,

221. The Commission will send a copy of the Order, including this FRFA, in areport to be

59 ACTA IRFA Comments at 9.
%0 See, e.g., ACTA Comments at 35; TRA Comments at 14.

%l See, e.g., CompTel Comments at 8; TRS Petition Comments at 2.
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sent to Congress pursuant to the Small Business Regulatory Enforcement Fairness Act of 1996.%%% In
addition, the Commission will send a copy of the Order, including the FRFA, to the Chief Counsdl for
Advocacy of the Smal Busness Adminigration. A copy of the Order and FRFA (or summaries
thereof) will aso be published in the Federd Register.*

B. Initial Regulatory Flexibility Analysis

222.  Asrequired by the Regulatory Flexibility Act (RFA),>** the Commission has prepared
this present Initia Regulatory Hexibility Analyss (IRFA) of the possble sgnificant economic impact on
small entities by the policies and rules proposed in this Second Report and Order and Further Notice of
Proposed Rulemaking (Order). Written public comments are requested on this IRFA. Comments
must be identified as responses to the IRFA and must be filed by the deadlines for comments on the
Order provided below in the Comment Filing Procedures section. The Commission will send a copy of
the Order, including this IRFA, to the Chief Counsd for Advocacy of the Small Business
Adminigtration.>® |n addition, the Order and IRFA (or summaries thereof) will be published in the
Federal Register.>®

1. Need for, and Objectives, of Proposed Rules

223. The Commission, inits efforts to protect consumers from unauthorized switching of
preferred carriers, and to implement provisons of the Telecommunications Act of 1996 pertaining to
illega changesin subscriber carrier selections, isissuing this Order containing a Further Notice of
Proposed Rulemaking. The Commission seeks comment on: (1) requiring unauthorized carriersto
remit to authorized carriers certain amounts in addition to the amount paid by dammed subscribers, (72)
how to modify and clarify the indegpendent third party verification method in the Commission's rules®®’ in
order to ensure that this verification method will be effective in preventing damming; (3) proposals for
verifying carrier changes made by subscribers using the Internet; (4) how the term " subscriber should
be defined, in order to determine which person or persons should be authorized to make changesin the
selection of acarrier; (5) requiring carriers to submit to the Commission reports on the number of
damming complaints received by such carriers, in order to dert the Commission as soon as possible
about carriersthat practice damming; (6) imposing a regigtration regquirement to ensure that only
quaified entities enter the telecommunications market; and (7) whether resdllers should be assigned
their own carrier identification codes (CICs) to prevent confusion between resdlers and their underlying
facilities-based carriers.

224.  Under the Act and the proposed rules, asmal entity that violates the Commission's
carrier change verification rules may be ligble to an authorized carrier for double the amount of charges

%2 See5U.S.C. §801(a)(1)(A)
%63 See5U.S.C. § 604(b).

%4 See5U.S.C. §603. The RFA, see 5 U.S.C. § 601 et. seq., has been amended by the Contract With America
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Titlell of the CWAAA is
the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

%5 See5U.S.C. §603(a).
56 Seeid.
%7 See 47 C.F.R. § 64.1100(c).
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paid to the damming entity by a dammed subscriber or for the amount for which the dammed
subscriber was absolved. Small entities may be affected by the proposals for modifying the
independent third party verification process, verifying carrier changes made on the Internet; adopting a
definition of "subscriber;” requiring carriers to submit to the Commission areport on the number of
damming complaints received by them; imposing aregigtration requirement; and modifications of the
CIC process.

2. Legal Basis

225. ThisOrder containing a Further Notice of Proposed Rulemaking is adopted pursuant to
sections 1, 4(i), 4(j), 201-205, 258, and 303(r) of the Communications Act of 1934, as amended, 47
U.S.C. 88 151, 154(i), 154(j), 201-205, 258, 303(r).

3. Description and Estimates of the Number of Small Entitiesto Which Rules Will
Apply

226. Inthe associated FRFA, supra, we have provided a detailed description of small
entities>®® Those entities include wirdline carriers, loca exchange carriers, small incumbent local
exchange carriers, interexchange carriers, competitive access providers, resdllers, and wirdess carriers.
We hereby incorporate those detailed descriptions by reference.

4, Summary of Projected Reporting, Recor dkeeping, and Other Compliance
Requirements

227. Liability. The proposed ruleswould require permit authorized carriers to recover from
unauthorized carriers double the amount of charges paid by dammed subscribers, or the amount for
which the subscriber was absolved.®® This would enable authorized carriers to provide a refund or
credit to dammed subscribers while keegping the amount they would have received in the absence of an
unauthorized change. This could affect amall entities that engage in damming.

228. Resdlersand CICs The Commission proposesto require switchless resdllersto
obtain their own carrier identification codes (CICs), to obtain pseudo-CICs, or to have the facilities-
based resdller modify its billing systems. These proposas are intended to address the confusion that
occurs because switchless resdllers have the same carrier identification code (CIC) astheir underlying
facilities-based carriers. When a subscriber is dammed, the unauthorized change may not gppear on
the subscriber's bill if the damming carrier isaresdler using the CIC of its facilities-based carrier.
Furthermore, subscribers who have preferred carrier freeze protection on their accounts may till be
dammed because the freeze protection is not triggered when the damming carrier isaresdler usng the
CIC of itsfacilities-based carrier. These proposals would probably impose additional costs on
switchless resdlers, mogt of whom are smdll entities.

229. Independent Third Party Verification. Although specific rules are not proposed to

%8 Seediscussion in Final Regulatory Flexibility Analysis, Description and Estimates of the Number of Small
Entities to Which the Rules Adopted in CC Docket No. 94-129 Will Apply.

%9 See supra discussion in Further Notice of Proposed Rulemaking; Double Recovery of Charges Paid by

Slammed Subscribers.
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modify the independent third party verification process, which could be used by smdl carriers, the
Commission seeks comment on the definition of an independent third party verifier and on the content
of the independent third party verification. Thiswasin response to many commenters who indicated a
need for further guidance on independent third party verification.

230. Internet Carrier Changes. Although specific rules are not proposed, the Commission
seeks comment on the extent to which the eectronically-submitted Internet form could be considered a
vaid LOA in accordance with the verification procedures. The Commission aso seeks comment on
other procedures that might be appropriate to verify Internet carrier changes. Thisisin response to the
need for Sandards among the widdly varying Internet solicitation and verification practices being utilized
by carriers, including smdl entities.

231. Definition of "Subscriber.” Although no specific proposas were made, the
Commission seeks comment on how the term "subscriber” should be defined, which may affect the
marketing practices of smal entities. A set definition would prevent carrier changes by persons who
are not authorized to change carriers in a household.

232. Carrier Reports The proposed rules would aso require each carrier to submit to the
Commission areport on the number of damming complaints that are submitted to thet carrier by
subscribers. Smdl carriers would not be exempt from filing this report. Thiswould engble the
Commission to learn about damming entities as quickly as possible.

233. Registration Requirement. Thisrule proposesto require dl intersteate carriersto
register with the Commission. The Commission seeks comment on requiring the regigtration to contain
the carrier's business name(s); the names and addresses of al officers and principas, verification that
such officers and principas have no prior history of committing fraud; and verification of the financid
viability of the carrier. The Commission also proposes to revoke or suspend the operating authority of
any carrierswho fail to register or who provide fase or mideading informetion in their regigration. This
would apply to al carriers, including small entities. The proposas are designed to prevent entry into the
telecommuni cations marketplace by entities that are either unquaified or have the intent to commit
fraud.

234. Third Party Administrator for Preferred Carrier Changes and Preferred Carrier
Freezes. Although specific rules are not proposed, the Commission seeks comment on the
implementation of a comprehensive system in which an independent third party would administer carrier
changes, preferred carrier freezes, and verification. Severa commenters support the use of an
independent adminigtrator, but failed to provide sufficient detail on the scope of its functions, how such
a system would work, and how it would be funded.

5. Steps Taken to Minimize Significant Economic I mpact on Small Entitiesand
Significant Alternatives Considered

235. Liability Proposal. Given that damming is becoming an increasingly prevaent practice,
we believe that our liability proposa is necessary to discourage carriers from damming consumers.
Permitting authorized carriers to recover the additiona amounts proposed will make damming
unprofitable for carriers. If the carrier provides proof that it did not violate the Commission's rules, then
it isnot required to pay any pendty. All carriers, including smdl carriers, will benefit by the reduction in
damming that will result from the implementation of our proposds.
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236. Carrier Reports In order to reduce the burden on carriers, we seek comment on
requiring the report to be filed only when complaints reach athreshold leve, rather than requiring the
report to befiled on aregular basis. Filing the report only when complaints reach athreshold level
could permit carriersto file amore limited amount of information only when necessary to Sop a pattern
or prectice of damming. We bdieve that the resulting investigations into damming will reduce damming
and be beneficid to dl carriers, including those carriers that are smd| entities.

237. Registration Requirement. The registration requirement proposd is not overly
burdensome. The regidration does not require carriers to obtain difficult information, unless such
cariers have previoudy been involved in fraudulent activities. This requirement should only burden
carrierswho have ahistory of fraud, in order to keep them from offering telecommunications services.
As such, the proposd is narrowly tailored to impose only minima burdens on other carriers.

238. Resdlersand CICs The Commission offers severd options to resolve the problems
with identification between switchless resdlers and their facilities-based carriers. They range in expense
and burden on carriers, so smal carriers will have the opportunity to endorse the option that best suits
their needs.

239. Weinvite parties commenting on this regulatory analysis to provide information as to the
number of small businesses that would be affected by our proposed regulations and identify dternatives
that would reduce the burden on these entities while till ensuring that consumers teecommunications
carrier sdections are not changed without their authorization. Furthermore, in the event of a dispute
between carriers under our liability provisons, the carriersinvolved in such di%)utes must pursue private
settlement negotiaions prior to filing aforma complaint with the Commission.>© Aswe stated in the
IRFA of the Further Notice and Order, we believe that the adoption of such a dispute mechanism will
lessen the economic impact of adispute on smdl entities.

6. Federal Rulesthat May Overlap, Duplicate, or Conflict with the Proposed
Rules

240. None.
C. Initial Paperwork Reduction Act of 1995 Analysis

241. TheFurther Notice of Proposed Rulemaking portion of this Order contains either a
proposed or modified information collection. As part of its continuing effort to reduce paperwork
burdens, we invite the genera public and the Office of Management and Budget (OMB) to comment
on the information collections contained in the Further Notice of Proposed Rulemaking portion of this
Order, asrequired by the Paperwork Reduction Act of 1995, Pub. L. No. 104-13. Public and agency
comments are due a the same time as other comments on the Further Notice of Proposed Rulemaking;;
OMB comments are due 60 days from date of publication of this Order in the Federd Regigter.
Comments should address. (@) whether the proposed collection of information is necessary for the
proper performance of the functions of the Commission, including whether the information shdl have
practica utility; (b) the accuracy of the Commission's burden estimates, (¢) ways to enhance the quality,
utility, and darity of the information collected; and (d) ways to minimize the burden of the collection of

50 See 47 C.F.R. § 1.721(a)(8).
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information on the respondents, including the use of automeated collection techniques or other forms of
information technology.

D. Final Paperwork Reduction Act of 1995 Analysis

242. Thedecison herein has been andyzed with respect to the Paperwork Reduction Act of
1995, Pub. L. 104-13, and the Office of Management and Budget (OMB) has approved some of its
requirementsin OMB No. 3060-0787. Some of the proposals have been modified or added,
however, and therefore some of the information collection requirementsin this item are contingent upon
gpprova by the OMB.

E. Ex Parte Presentations

243. Thismatter shdl be treated as a " permit-but-disclose”’ proceeding in accordance with
the Commission's ex parte rules®* Persons making ord ex parte presentations are reminded that
memoranda summarizing the presentations must contain summearies of the substance of the presentations
and not merely aligting of the subjects discussed. More than a one or two sentence description of the
views and arguments presented is generdly required.>”

F. Petitions for Reconsider ation

244. Patiesmud file any petitions for reconsderation of this Order within thirty daysfrom
publication in the Federd Register. Parties may file oppositions to the petitions for reconsideration
pursuant to section 1.429(f) of the rules>™

245. Tofileapstition for recondgderation in this proceeding, parties must file an origina and
ten copies of al petitions and oppositions.  Petitions and oppositions should be sent to the Office of the
Secretary, Federa Communications Commission, 445 12th ., SW., TWA-204, Washington, D.C.
20554, If parties want each Commissioner to have a persona copy of their documents, an origind plus
fourteen copies must befiled. In addition, participants should submit two additional copies directly to
the Common Carrier Bureau, Enforcement Division, Room 6008, 2025 M Street, N.W., Washington,
D.C. 20554. The petitions and oppositions will be available for public ingpection during regular
business hours in the Dockets Reference Room (Room 239) of the Federd Communications
Commission, 1919 M Street, N.W., Washington, D.C. 20554. Copies of the petition and any
subsequently filed documentsin this matter may be obtained from Internationa Transcription Services,
1231 20th Street N.W., Washington D.C. 20036, (202) 857-3800.

246. Pditionsfor reconsderation must comply with section 1.429 and al other applicable

51 See Amendment of 47 C.F.R. 1.1200 et seq. Concerning Ex Parte Presentations in Commission

Proceedings, Report and Order, 12 FCC Red 7348, 7356-57, 27 (citing 47 C.F.R. 1.1204(b)(1)) (1997).
572 See 47 C.F.R. 1.1206(b)(2), as revised.

58 See 47 C.F.R. § 1.429(f).
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sections of the Commission'srules> Petitions dso must clearly identify the specific portion of this
Order for which relief is sought. If aportion of a party's arguments does not fal under a particular
topic ligted in the outline of this Order, such arguments should be included in aclearly labelled section at
the beginning or end of the filing.

G. Comment Filing Procedures

247.  Pursuant to applicable procedures st forth in sections 1.415 and 1.419 of the
Commission'srules, 47 C.F.R. 88 1.415, 1.419, interested parties may file comments on or before 30
days from publication in the Federa Register, and reply comments on or before 45 days from
publication in the Federa Register. Comments may be filed using the Commission's Electronic
Comment Filing System (ECFS) or by filing paper copies®”®

248. Comments filed through the ECFS can be sent as an dectronic file via the Internet to
<http:/Mmnww .fee.goviefilelecfshtml>. Generdly, only one copy of an eectronic submisson must be
filed. If multiple docket or rulemaking numbers appear in the caption of this proceeding, however,
commenters must transmit one electronic copy of the comments to each docket or rulemaking number
referenced in the caption. In completing the transmittal screen, commenters should include their full
name, Postal Service mailing address, and the applicable docket or rulemaking number. Parties may
aso submit an dectronic comment by Internet email. To get filing ingtructions for e-mail comments,
commenters should send an email to ecfs@fcc.gov, and should include the following words in the
body of the message, "get form <your email address.” A sample form and directionswill be sent in

reply.

249. Patieswho chooseto file by paper must file an origina and four copies of each filing.
If more than one docket or rulemaking number appear in the caption of this proceeding, commenters
must submit two additiona copies for each additiona docket or rulemaking number. All filings must be
sent to the Commission's Secretary, Magaie Roman Sdas, Office of the Secretary, Federa
Communications Commission, 445 12th ., SW., TWA-325, Washington, D.C. 20554.

250. Partieswho chooseto file by paper should aso submit their comments on diskette.
These diskettes should be submitted to: Kimberly Parker, Federad Communications Commission,
Common Carrier Bureau, 2025 M Street, N.W., Sixth Floor, Washington, DC 20554. Such a
submission should be on a 3.5 inch diskette formatted in an IBM compatible format usng WordPerfect
5.1 for Windows or compatible software. The diskette should be accompanied by a cover letter and
should be submitted in "read only" mode. The diskette should be clearly labelled with the commenter's
name, proceeding (including the lead docket number in this case, CC Docket No. 94-129); type of
pleading (comment or reply comment); date of submission; and the name of the dectronic file on the
diskette. Thelabd should aso include the following phrase "Disk Copy - Not an Origind." Each
diskette should contain only one party's pleadings, preferably in asingle eectronic file. In addition,
commenters must send diskette copies to the Commission's copy contractor, Internationa Transcription
Service, Inc., 1231 20th Street, N.W., Washington, D.C. 20037.

5% See 47 C.F.R. § 1.429. We require, however, that a summary be included with all comments, although a

summary that does not exceed three pages will not count toward the page limits. The summary may be
paginated separately from the rest of the pleading (e.g., as"i, ii"). id.

55 seeElectronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24,121 (1998).
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251.  Written comments by the public on the proposed and/or modified information
collections are due 30 days after publication of this Notice in the Federd Register. Written comments
must be submitted by the Office of Management and Budget (OMB) on the proposed and/or modified
information collections on or before 60 days after date of publication in the Federal Regigter. In
addition to filing comments with the Secretary, a copy of any comments on the information collections
contained herein should be submitted to Judy Boley, Federad Communications Commission, 445 12th
., SW., Room A1836, Washington, DC 20554, or viathe Internet to jboley@fcc.gov and to
Timothy Fain, OMB Desk Officer, 10236 NEOB, 725 - 17th Street, N.W., Washington, DC 20503

or viathe Internet to fain_t@al.eop.gov.
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VI. ORDERING CLAUSES

252.  Accordingly, IT ISORDERED that pursuant to sections 1, 4, 201-205, and 258, of
the Communications Act of 1934, as amended, 47 U.S.C. 88 151, 154, 201-205, and 258, the
policies, rules, and requirements set forth herein ARE ADOPTED.

253. ITISFURTHER ORDERED that 47 C.F.R. Part 64 ISAMENDED as st forth in
Appendix A, effective 70 days after publication of the text thereof in the Federd Register, except that
the following rules st forth in Appendix A will not become effective until 90 days after publication of
the text in the Federad Regigter: sections 64.1100(c), 64.1100(d), 64.1170, and 64.1180.

254. 1T ISFURTHER ORDERED that the stay of the application of the Commission's
verification rulesto in-bound calsimposad in Policies and Rules Concerning Unauthorized Changes
of Consumers Long Distance Carriers, Order, 11 FCC Rcd 856 (1995) islifted.

255. ITISFURTHER ORDERED that pursuant to section 1.429(d) of the Commisson's
rules, 47 C.F.R. 8 1.429(d), U SWEST's Petition for Reconsderation is dismissed as being untimely
filed.

256. IT ISFURTHER ORDERED that a FURTHER NOTICE OF PROPOSED
RULEMAKING ISISSUED.

257. 1T ISFURTHER ORDERED that the Chief of the Common Carrier Bureau is
delegated authority to require the submission of additiond information, make further inquiries, and

modify the dates and procedures if necessary to provide for afuller record and a more efficient
proceeding.

258. IT ISFURTHER ORDERED tha the Commisson's Office of Public Affairs,
Reference Operations Divison, SHALL SEND a copy of this Order, including the Find Reguleatory
Fexibility Andysis and the Initia Regulatory Flexibility Anayss, to the Chief Counsd for Advocacy of
the Smdl Business Adminigtration.
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259. TheOrder ISADOPTED, and the requirements contained herein will become effective
70 days after publication of asummary in the Federal Regigter, except that the following rulesin
Appendix A will become effective 90 days after publication of the summary in the Federd Regider:
sections 64.1100(c), 64.1100(d), 64.1170, and 64.1180. The collections of information contained
within is contingent upon approva by OMB.

FEDERAL COMMUNICATIONS COMMISSION

Magdie Roman Sdas
Secretary
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APPENDIX A
RULESAMENDED

Part 64 of the Commission's Rules and Regulations, Chapter 1 of Title 47 of the Code of
Federd Regulations, is amended asfollows:

1. Thetitle of Part 64, Subpart K, is amended to read as follows:
Subpart K - Changesin Preferred Telecommunications Service Providers

2. Part 64, Subpart K, isfurther amended by redesignating section 64.1100 as section 64.1150, and
modifying new section 64.1150 to reaed as follows:

864.1150 Verification of Ordersfor Telecommunications Service

No telecommunications carrier shdl submit a preferred carrier change order unless and until the
order hasfirgt been confirmed in accordance with one of the following procedures:

(8@ The telecommunications carrier has obtained the subscriber's written authorization in aform
that meets the requirements of section 64.1160; or

(b) The tedecommunications carrier has obtained the subscriber's eectronic authorization to
submit the preferred carrier change order.  Such authorization must be placed from the
telephone number(s) on which the preferred carrier isto be changed and must confirm the
information required in paragraph (a) of this section. Telecommunications carriers eecting to
confirm sales eectronicaly shdl establish one or more toll-free telephone numbers exclusvely
for that purpose. Callsto the number(s) will connect a subscriber to a voice response unit, or
smilar mechanism that records the required information regarding the preferred carrier change,
including autometicaly recording the originating autometic numbering identification; or

(c) An gppropriately qudified independent third party has obtained the subscriber's ora
authorization to submit the preferred carrier change order that confirms and includes
gppropriate verification data (e.g., the subscriber's date of birth or socia security number). The
independent third party must (1) not be owned, managed, controlled, or directed by the carrier
or the carrier's marketing agent; (2) must not have any financia incentive to confirm preferred
carrier change ordersfor the carrier or the carrier's marketing agent; and (3) must operatein a
location physicaly separate from the carrier or the carrier's marketing agent. The content of the
verification must include clear and congpicuous confirmation that the subscriber has authorized a
preferred carrier change; or

(d) Any State-enacted verification procedures gpplicable to intrastate preferred carrier change
ordersonly.

3. Part 64, Subpart K, isfurther amended by redesignating section 64.1150 as section 64.1160, and
modifying new section 64.1160 to read as follows:

864.1160 L etter of Agency Form and Content
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(& A tdecommunications carrier may use aletter of agency to obtain written authorization
and/or verification of a subscriber's request to change his or her preferred carrier selection. A
letter of agency that does not conform with this section isinvalid for purposes of this subpart.

(b) The letter of agency shdl be a separate document (or an easily separable document)
containing only the authorizing language described in paragraph (e) of this section having the
sole purpose of authorizing a telecommunications carrier to initiate a preferred carrier change.
The letter of agency must be signed and dated by the subscriber to the telephone ling(s)
requesting the preferred carrier change.

(c) Theletter of agency shal not be combined on the same document with inducements of any
kind.

(d) Notwithstanding paragraphs (b) and (c) of this section, the letter of agency may be
combined with checks that contain only the required letter of agency language as prescribed in
paragraph (€) of this section and the necessary information to make the check a negotiable
indrument. The letter of agency check shdl not contain any promotiona language or materid.
The letter of agency check shdl contain in easily readable, bold-face type on the front of the
check, anotice that the subscriber is authorizing a preferred carrier change by signing the
check. The letter of agency language shdl be placed near the sgnature line on the back of the
check.

(&) At aminimum, the letter of agency must be printed with a type of sufficient size and readable
type to be clearly legible and must contain clear and unambiguous language that confirms:

(1) The subscriber's billing name and address and each telephone number to be
covered by the preferred carrier change order;

(2) The decison to change the preferred carrier from the current telecommunications
carrier to the soliciting telecommunications carrier,;

(3) That the subscriber designates [name of submitting carrier] to act as the subscriber's
agent for the preferred carrier change;

(4) That the subscriber understands that only one telecommunications carrier may be
designated as the subscriber'sinterstate or interLATA preferred interexchange carrier for any
one telephone number. To the extent that a jurisdiction dlows the selection of additiond
preferred carriers (e.g., loca exchange, intraLATA/intragtate tall, interLATA/interstate toll, or
internationa interexchange) the letter of agency must contain separate statements regarding
those choices, athough a separate letter of agency for each choice is ot necessary; and

(5) That the subscriber understands that any preferred carrier selection the subscriber
chooses may involve a charge to the subscriber for changing the subscriber's preferred carrier.

(f) Any carrier designated in aletter of agency as a preferred carrier must be the carrier
directly setting the rates for the subscriber.

(9) Letters of agency shal not suggest or require that a subscriber take some action in order to
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retain the subscriber's current telecommunications carrier.

(h) If any portion of aletter of agency is trandated into another language then al portions of the
letter of agency must be trandated into that language. Every letter of agency must be trandated
into the same language as any promotiona materias, ord descriptions or indructions provided
with the letter of agency.

4. Part 64, Subpart K, isfurther amended by adding new sections 64.1100, 64.1170, 64.1180, and
64.1190 to read asfollows:

§ 64.1100 Changesin Subscriber Carrier Selections

(& No tdecommunications carrier shdl submit or execute a change on the behdf of a
subscriber in the subscriber's selection of a provider of telecommunications service except in
accordance with the procedures prescribed in this Subpart. Nothing in this section shall
preclude any State commission from enforcing these procedures with respect to intrastate
services.

(1) No submitting carrier shall submit a change on the behdf of a subscriber in the
subscriber's sdlection of a provider of telecommunications service prior to obtaining: (A)
authorization from the subscriber, and (B) verification of that authorization in accordance with
the procedures prescribed in section 64.1150. For a submitting carrier, compliance with the
verification procedures prescribed in this Subpart shall be defined as compliance with
subsections (a) and (b) of this section, as well with section 64.1150. The submitting carrier
shdl maintain and preserve records of verification of subscriber authorization for aminimum
period of two years after obtaining such verification.

(2) Anexecuting carrier shal not verify the submission of a changein a subscriber's
selection of aprovider of telecommunications service received from a submitting carrier. For
an executing carrier, compliance with the procedures prescribed in this Subpart shall be defined
as prompt execution, without any unreasonable delay, of changes that have been verified by a
submitting carrier.

(3) Commercid mohile radio services (CMRS) providers shal be excluded from the
verification requirements of this Subpart aslong as they are not required to provide equa
access to common carriers for the provision of telephone toll services, in accordance with 47
U.S.C. §332(c)(8).

(b) Where atdecommunications carrier is sdling more than one type of telecommunications
sarvice (e.g., loca exchange, intraLATA/intragtate tall, interLATA/interstate toll, and
internationd toll) that carrier must obtain separate authorization from the subscriber for each
service sold, dthough the authorizations may be made within the same solicitation. Each
authorization must be verified separately from any other authorizations obtained in the same
solicitation. Each authorization must be verified in accordance with the verification procedures
prescribed in this Subpart.

(¢) Carier Liahility for Charges. Any submitting telecommunications carrier that fallsto
comply with the procedures prescribed in this Subpart shdl be liable to the subscriber's
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properly authorized carrier in an amount equd to dl charges paid to the submitting
telecommunications carrier by such subscriber after such violation, aswell asfor additiona
amounts as prescribed in section 64.1170 of this Subpart. The remedies provided in this
Subpart are in addition to any other remedies available by law.

(d) Subscriber Liability for Charges. Any subscriber whose selection of telecommunications
service provider is changed without authorization verified in accordance with the procedures set
forth in this Subpart is absolved of ligbility for charges imposed by the unauthorized carrier for
service provided during the first 30 days after the unauthorized change. Upon being informed
by a subscriber that an unauthorized change has occurred, the authorized carrier, the
unauthorized carrier, or the executing carrier shal inform the subscriber of this 30-day
absolution period. The subscriber shall be absolved of liability for this 30-day period only if the
subscriber has not dready paid charges to the unauthorized carrier.

(1) Any chargesimposed by the unauthorized carrier on the subscriber after this 30-day
period shall be paid by the subscriber to the authorized carrier at the rates the subscriber was
paying to the authorized carrier at the time of the unauthorized change. Upon the subscriber's
return to the authorized carrier, the subscriber shal forward to the authorized carrier acopy of
any hill that contains charges imposed by the unauthorized carrier after the 30-day period of
absolution. After the authorized carrier has re-rated the charges to reflect its own rates, the
subscriber shdl be liable for paying such re-rated charges to the authorized carrier.

(2) If the subscriber has dready paid charges to the unauthorized carrier, and the
authorized carrier recovers such charges as provided in paragraph (c), the authorized carrier
shall refund or credit to the subscriber any charges recovered from the unauthorized carrier in
excess of what the subscriber would have paid for the same service had the unauthorized
change not occurred, in accordance with the procedures set forth in section 64.1170 of this
Subpart.

(3) If the subscriber has been absolved of liability as prescribed by this subsection, the
unauthorized carrier shall dso be liable to the subscriber for any charge required to return the
subscriber to his or her properly authorized carrier, if gpplicable.

(e Definitions. For the purposes of this Subpart, the following definitions are applicable:

(1) Submitting carrier: asubmitting carrier is generaly any tdecommunications carrier
that: (A) requests on the behaf of a subscriber that the subscriber's telecommunications carrier
be changed, and (B) seeks to provide retail servicesto the end user subscriber. A carrier may
be treated as a submitting carrier, however, if it isresponsible for any unreasonable delaysin
the submission of carrier change requests or for the submission of unauthorized carrier change
requests, including fraudulent authorizetions.

(2) Executing carrier: an executing carrier is generaly any telecommunications carrier
that effects arequest that a subscriber's telecommunications carrier be changed. A carrier may
be treated as an executing carrier, however, if it isrespongble for any unreasonable delaysin
the execution of carrier changes or for the execution of unauthorized carrier changes, including
fraudulent authorizations,

(3) Authorized carrier: an authorized carrier is generdly any tdlecommunications
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carrier that submits a change, on behalf of a subscriber, in the subscriber's selection of a
provider of telecommunications service with the subscriber's authorization verified in
accordance with the procedures specified in this Subpart.

(4) Unauthorized carrier: an unauthorized carrier is generdly any telecommunications
carrier that submits a change, on behalf of a subscriber, in the subscriber's selection of a
provider of telecommunications service but fails to obtain the subscriber's authorization verified
in accordance with the procedures specified in this Subpart.

(5) Unauthorized change: an unauthorized change is a change in a subscriber's
selection of aprovider of telecommunications service that was made without authorization
verified in accordance with the verification procedures specified in this Subpart.

§ 64.1170 Reimbur sement Procedures

(8 The proceduresin this section shdl gpply only after a subscriber has determined that an
unauthorized change has occurred, as defined by section 64.1100(e)(5) of this Subpart, and the
subscriber has paid chargesto an dlegedly unauthorized carrier. Upon receiving notification
from the subscriber or a carrier that a subscriber has been subjected to an unauthorized change
and that the subscriber has paid charges to an dlegedly unauthorized carrier, the properly
authorized carrier must, within 30 days, request from the alegedly unauthorized carrier proof of
verification of the subscriber's authorization to change carriers. Within ten days of receiving
such request, the dlegedly unauthorized carrier shal forward to the authorized carrier ether:

(1) Proof of verification of the subscriber's authorization to change carriers; or
(2) Thefollowing:

(A) An amount equal to dl charges paid by the subscriber to the unauthorized
carier; and

(B) An amount equa to any charge required to return the subscriber to his or
her properly authorized carrier, if applicable;

(C) Copiesof any tedephone hill(s) issued from the unauthorized carrier to the
subscriber.

(b) If an authorized carrier incurs any billing and collection expensesin collecting charges from
the unauthorized carrier, the unauthorized carrier shal reimburse the authorized carrier for
reasonable expenses.

(c) Where a subscriber notifies the unauthorized carrier, rather than the authorized carrier, of an
unauthorized subscriber carrier selection change, the unauthorized carrier must immediately
notify the authorized carrier.

(d) Subscriber Refunds or Credits. Upon receipt from the unauthorized carrier of the amount
described in paragraph (8)(2)(A), the authorized carrier shdl provide arefund or credit to the
subscriber of dl charges paid in excess of what the authorized carrier would have charged the
subscriber absent the unauthorized change. If the authorized carrier has not received from the
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unauthorized carrier an amount equa to charges paid by the subscriber to the unauthorized
carier, the authorized carrier is not required to provide any refund or credit. The authorized
carier mugt, within 60 days after it recaives notification of the unauthorized change, inform the
subscriber if it hasfailed to collect any charges from the unauthorized carrier and inform the
subscriber of hisor her right to pursue aclam againg the unauthorized carrier for arefund of al
charges paid to the unauthorized carrier.

(e) Restoration of Premium Programs. Where possible, the properly authorized carrier must
reingtate the subscriber in any premium program in which that subscriber was enrolled prior to
the unauthorized change, if that subscriber's participation in the premium program was
terminated because of the unauthorized change. If the subscriber has paid chargesto the
unauthorized carrier, the properly authorized carrier shal aso provide or restore to the
subscriber any premiums to which the subscriber would have been entitled had the unauthorized
change not occurred. The authorized carrier must comply with the requirements of this
subsection regardless of whether it is able to recover from the unauthorized carrier any charges
that were paid by the subscriber.
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§ 64.1180 I nvestigation Procedures

(@ The proceduresin this section shdl apply only after a subscriber has determined that an
unauthorized change has occurred and such subscriber has not paid for charges imposed by the
unauthorized carrier for the first 30 days after the unauthorized change, in accordance with
section 64.1100(d) of this Subpart.

(b) The unauthorized carrier shal remove from the subscriber's bill dl charges that were
incurred for service provided during the first 30 days after the unauthorized change occurred.

(¢) The unauthorized carrier may, within 30 days of the subscriber's return to the authorized
carrier, submit to the authorized carrier aclaim that the subscriber was not subjected to an
unauthorized change, dong with arequest for the amount of charges for which the consumer
was credited pursuant to paragraph (b) and proof that the change to the subscriber's selection
of telecommunications carrier was made with authorization verified in accordance with the
verification procedures specified in this Subpart.

(d) Theauthorized carrier shall conduct a reasonable and neutrd investigation of the claim,
including, where gppropriate, contacting the subscriber and the carrier making the claim.

(e) Within 60 days after receipt of the clam and the proof of verification, the authorized
carier shdl issue adecison on the claim to the subscriber and the carrier making the claim.

(2) If the authorized carrier decides that the subscriber was not subjected to an
unauthorized change, the authorized carrier shdl place on the subscriber's bill a charge
equa to the amount of charges for which the subscriber was previoudy credited
pursuant to paragraph (b). Upon receiving this amount, the authorized carrier shall
forward this amount to the carrier making the claim.

(2) If the authorized carrier decides that the subscriber was subjected to an
unauthorized change, the subscriber shal not be required to pay the charges for which
he or she was previoudy absolved.

§64.1190 Preferred Carrier Freezes

(&) A preferred carrier freeze (or freeze) prevents a change in a subscriber's preferred carrier
selection unless the subscriber gives the carrier from whom the freeze was requested his or her
express consent. All loca exchange carriers who offer preferred carrier freezes must comply
with the provisons of this section.

(b) All local exchange carriers who offer preferred carrier freezes shall offer freezeson a
nondiscriminatory basis to al subscribers, regardless of the subscriber's carrier selections.

(c) Preferred carrier freeze procedures, including any solicitation, must clearly digtinguish among
telecommunications services (e.g., locd exchange, intraL ATA/intragtate tall,
interLATA/interstate toll, and internationd toll) subject to a preferred carrier freeze. The
carrier offering the freeze must obtain separate authorization for each service for which a
preferred carrier freeze is requested.
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(d) Solicitation and imposition of preferred carrier freezes.

(1) All carrier-provided solicitation and other materids regarding preferred carrier freezes
must include:

(A) An explanation, in clear and neutrd language, of what a preferred carrier freezeis
and what services may be subject to afreeze;

(B) A description of the specific procedures necessary to lift apreferred carrier freeze;
an explanation that these steps are in addition to the Commission's verification rulesin
sections 64.1150 and 64.1160 for changing a subscriber's preferred carrier selections;
and an explanation that the subscriber will be unable to make a changein carrier
section unless he or she lifts the freeze; and

(C) An explanation of any charges associated with the preferred carrier freeze.

(2) No loca exchange carrier shdl implement a preferred carrier freeze unlessthe
subscriber's request to impose a freeze has first been confirmed in accordance with one of
the following procedures:

(A) Theloca exchange carrier has obtained the subscriber's written and signed
authorization in aform that meets the requirements of section 64.1190(d)(3); or

(B) Thelocal exchange carrier has obtained the subscriber's e ectronic authorization,
placed from the telephone number(s) on which the preferred carrier freeze isto be
imposed, to impose a preferred carrier freeze. The eectronic authorization should
confirm appropriate verification data (e.g., the subscriber's date of birth or socia
security number) and the information required in section 64.1190(d)(3)(B)(i)-(iv).
Tedecommunications carriers eecting to confirm preferred carrier freeze orders
eectronically shdl establish one or more toll-free telephone numbers exclusively for that
purpose. Callsto the number(s) will connect a subscriber to a voice response unit, or
smilar mechanism that records the required information regarding the preferred carrier
freeze request, including autometically recording the originating automatic numbering
identification; or

(C) An appropriately quaified independent third party has obtained the subscriber's
ord authorization to submit the preferred carrier freeze and confirmed the appropriate
verification data (e.g., the subscriber's date of birth or socia security number) and the
information required in section 64.1190(d)(3)(B)(i)-(iv). The independent third party
must (1) not be owned, managed, or directly controlled by the carrier or the carrier's
marketing agent; (2) must not have any financid incentive to confirm preferred carrier
freeze requedts for the carrier or the carrier's marketing agent; and (3) must operatein a
location physicaly separate from the carrier or the carrier's marketing agent. The
content of the verification must include clear and conspicuous confirmation that the
subscriber has authorized a preferred carrier freeze.

(3) Written authorization to impose a preferred carrier freeze. A locd exchange carrier
may accept a subscriber's written and signed authorization to impose a freeze on hisor her
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preferred carrier selection. Written authorization that does not conform with this sectionis
invalid and may not be used to impose a preferred carrier freeze.

(A) The written authorization shal comply with section 64.1160(b), (c), and (h) of the
Commission's rules concerning the form and content for |etters of agency.

(B) At aminimum, the written authorization must be printed with a readable type of
aufficient Sze to be clearly legible and must contain dear and unambiguous language
that confirms:

(1) The subscriber's billing name and address and the telephone number(s) to be
covered by the preferred carrier freeze;

(ii) The decision to place a preferred carrier freeze on the telephone number(s) and
particular service(s). To the extent that ajurisdiction alows the imposition of
preferred carrier freezes on additional preferred carrier selections (e.g., for loca
exchange, intraLATA/intragtate toll, interLATA/interstate toll service, and
internationd toll), the authorization must contain separate statements regarding the
particular selections to be frozen;

(iii) That the subscriber understands that she or he will be unable to make achange
in carrier selection unless she or he liftsthe preferred carrier freeze; and

(iv) That the subscriber understands that any preferred carrier freeze may involve a
charge to the subscriber.

(e) Proceduresfor lifting preferred carrier freezes. All loca exchange carriers who offer
preferred carrier freezes mugt, at a minimum, offer subscribers the following procedures for
lifting a preferred carrier freeze:

(1) A loca exchange carrier administering a preferred carrier freeze must accept a
subscriber's written and signed authorizetion stating her or hisintent to lift a preferred
carier freeze; and

(2) A locd exchange carrier administering a preferred carrier freeze must accept a
subscriber's ord authorization stating her or hisintent to lift a preferred carrier freeze and
must offer amechanism that dlows a submitting carrier to conduct a three-way conference
cdl with the carrier adminigtering the freeze and the subscriber in order to lift afreeze.
When engaged in ora authorization to lift a preferred carrier freeze, the carrier
adminigtering the freeze shdl confirm appropriate verification data (e.g., the subscriber's
date of birth or socid security number) and the subscriber'sintent to lift the particular
freeze.
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APPENDIX B
PROPOSED RULE CHANGES

Part 64 of the Commission's Rules and Regulations, Chapter 1 of Title 47 of the Code of Federa
Regulations, is proposed to be amended asfollows:

1. Part 64, Subpart K, is proposed to be amended by modifying section 64.1100(c), (d), and adding
subsection (f) to read asfollows:

§64.1100 Changesin Subscriber Carrier Selections

() Carier Liability for Charges. Any submitting telecommunications carrier that fails to comply
with the verification procedures prescribed in this Subpart shall be ligble to the subscriber's
properly authorized carrier for amounts as prescribed in section 64.1170 of this Subpart, aswell as
for:

(2) If the subscriber has paid charges to the unauthorized carrier, an amount equa to double the
charges paid by such subscriber to the submitting carrier for charges incurred during the first 30
days after the unauthorized change, aswell as an amount equa to dl subsequent charges paid
by the subscriber; or

(2) If the subscriber has not paid charges to the unauthorized carrier, an amount equa to what
the unauthorized carrier would have charged the subscriber for charges incurred during the first
30 days after the unauthorized change.

The remedies provided in this Subpart are in addition to any other remedies available by law.

(d) (2) If the subscriber has aready paid charges to the unauthorized carrier, the subscriber shall
receive arefund or credit of al charges paid to such carrier, in accordance with the procedures set
forth in section 64.1170 of this Subpart. The ligbility provisions of this subsection shal not apply if
the subscriber's authorized carrier does not receive from the unauthorized carrier the amount
described in section 64.1170(a)(2)(A) or the amount described in section 64.1170(d)(1)(B).

2. Part 64, Subpart K, is further proposed to be amended by modifying section 64.1170 to read as
follows

§ 64.1170 Reimbur sement Procedures

(8 The proceduresin this section shdl apply only after a subscriber has determined that an
unauthorized change has occurred, as defined by section 64.1100(e)(5) of this Subpart. Upon
receiving notification from the subscriber or a carrier that a subscriber has been subjected to an
unauthorized change, the properly authorized carrier mugt, within 30 days, request from the
alegedly unauthorized carrier proof of verification of the subscriber's authorization to change
cariers. Within ten days of receiving such request, the dlegedly unauthorized carrier shal forward
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to the authorized carrier ether:

(2) Thefollowing;

(A) If the subscriber has paid charges to the unauthorized carrier, an amount equa to
double the charges paid by the subscriber to the unauthorized carrier for charges incurred during
the first 30 days after the unauthorized change and an amount equd to al subsequent charges paid
by the subscriber. If the subscriber has not paid charges to the unauthorized carrier, an amount
equa to the charges that the unauthorized carrier billed or would have hilled to the subscriber for
chargesincurred during the first 30 days after the unauthorized change; and

(d) Compensation for the Subscriber.

(1) Within ten days of receipt of the amount described in subsection (8)(2)(A) above, the
authorized carrier shdl provide a complete refund or credit to the subscriber of al charges paid by
the subscriber to the unauthorized carrier. If the authorized carrier does not receive the amount
described in subsection (8)(2)(A), then the authorized carrier is not required to provide a complete
refund or credit to the subscriber. The authorized carrier mugt, within 60 days after it receives
natification of the unauthorized change, inform the subscriber if it hasfailed to collect any charges
from the unauthorized carrier and inform the subscriber of his or her right to pursue aclam against
the unauthorized carrier for arefund of al charges paid to the unauthorized carrier.

3. Part 64, Subpart K, is further proposed to be amended by adding section 64.1195 to read as
follows

§ 64.1195 Registration Requirement

(@ Applicability. A tdecommunications carrier shal not begin to provide interstate
telecommunications service unlessit has filed a regigtration with the Commission in accordance with
subsection (b) and had such registration gpproved by the Commission.

() Any telecommunications carrier dready providing service on the effective date of these
rules shdl comply with the regidtration requirements of subsection (b) within 90 days of the effective
date of theserules. The provision of service shdl not be affected by thefiling of the regigtration.

(b) Contents of regigration. The regigration shdl contain the following information:

(2) the carrier's business address,

(2) the names and addresses of dl officers and other principds;

(3) adtatement of the carrier'sfinancid viahility;

(4) aveificaion that the carrier, its officers, and other principas have no prior history of
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committing fraud on the public.

(c) Approva or Reection of Regidtration. Any regigtration shall be deemed approved by the
Commission 30 days after filing unless the Commission issues an order rgjecting or suspending such
regigration. The Commisson may reject or suspend such registration for any of the reasons
identified in subsection (d) of this section.

(d) Revocation or Suspension of Operating Authority. After notice and opportunity to respond,
the Commission may revoke or suspend the authorization of any teecommunications carrier to
provide service upon any of the following grounds:

(2) the carrier failsto file the registration in accordance with subsection (a) of this section; or

(2) the carrier provides materidly fase or incomplete information in the course of the
registration required by subsection () of this section ; or

(3) the carrier, or any predecessor in interest, or any of its officers or other principals hasfailed
to pay aforfeiture imposed for violations of section 258.
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APPENDIX C

PARTIESFILING COMMENTSTO THE FURTHER NOTICE AND ORDER

RESPONSIVE PLEADINGS
CC DOCKET NO. 94-129

Air Touch Communications (Air Touch)

Americas Carriers Tdecommunications Association (ACTA)
Ameritech

AT&T

Bdl Atlantic

Bdl Atlantic Mobile, Inc. (Bell Atlantic Mobile)

BdlSouth Corp. (BdlSouth)

Billing Information Concepts Corp. (BIC)

Brittan Communications Internationa Corp. (BCl)

Cable and Wirdless, Inc. (CWI)

Cincinnati Bdll Telephone (CBT)

Citizens Communications (Citizens)

Competitive Telecommunication Association (CompTé)
Direct Marketing Association (DMA)

Exce Communications, Inc. (Exce)

Florida Legd Services (FLS)

Florida Public Service Commission (F orida Commission)
Frontier Corp. (Frontier)

GTE Service Corp. (GTE)

lllinois Commerce Commission (lllinois Commission)
Intermedia Communications (Intermedia)

IXC Long Digtance, Inc. (IXC Long Distance)

LCI Internationa Telecom Corp. (LCI)

Maryland Public Service Commisson (Maryland Commission)
MCI Tdecommunications Corp. (MCI)

Montana Public Service Commisson (Montana Commisson)
Nationad Association of Attorneys Generad (NAAG)

Nationa Consumers League (NCL)

New York State Consumer Protection Board (NY SCPB)
New York State Department of Public Service (NY SDPS)
Office of the People's Counsdl (for the Digtrict of Columbia) (OPC)
Ohio Consumers Counsd (OCC)

Pennsylvania Office of Consumer Advocate (PaOCA)
People of the State of Cdlifornia and the Public Utilities Commission of the State of
(Cdifornia Commission)

Public Staff - North Carolina Utilities Commission (North Carolina Commission)
Public Utilities Commission of Ohio (Ohio Commisson)
Public Utilities Commission for Texas (Texas Commission)
Quick Response

RCN Corp. Telecom Services, Inc. (RCN)

SDN Users Association, Inc. (SDN)

Southern New England Telephone Company (SNET)
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SouthWestern Bell Telephone Company, Pecific Bell, & Nevada Bell (SBC)
Sprint Corp. (Sprint)

Tdecommunications Resdlers Association (TRA)

Tennessee Regulatory Authority (TNRA)

Texas Office of Public Utilities (TOPC)

360"" Communications Company (360" ")

Time Warner Communication Holdings Incorporated (TW Comm.)
TPV Services, Inc. (TPV)

United States Telephone Association (USTA)

U SWEST, Inc. (U SWEST)

Vermont Public Service Board (VTPSB)

Virginia State Corp. Commisson Staff (Virginia Commission)
VoiceLog LLC (Voicelog)

Wingar Communications (Wingar)

Working Assets

WorldCom, Inc. (WorldCom)

PARTIESFILING REPLY COMMENTSTO FURTHER NOTICE AND ORDER
RESPONSIVE PLEADINGS
CC DOCKET NO. 94-129

Americas Carriers Telecommunications Association (ACTA)
Ameritech

AT&T

Bdl Atlantic

BdlSouth Corp. (BdlSouth)

Cable and Wirdess, Inc. (CWI)

Cdlular Tdecommunication Industry Association (CTIA)
Citizens Communications (Citizens)

Direct Marketing Association (DMA)

Excd Communications, Inc. (Excel)

GTE Service Corp. (GTE)

IXC Long Digtance, Inc. (IXC Long Distance)

LCI Internationa Telecom Corp. (LCI)

MCI Tdecommunications Corp. (MCI)

New York State Consumer Protection Board (NY SCPB)
Ohio Consumers Counsd (OCC)

Oklahoma Corp. Commission (Oklahoma Commission)
People of the State of Cdlifornia and the Public Utilities Commission of the State of Cdifornia
(Cdifornia Commission)

RCN Corp. Telecom Services, Inc. (RCN)

Southern New England Telephone Company (SNET)
Sprint Corp. (Sprint)

Tdecommunications Resdlers Asociation (TRA)

Telco Communication Group (Telco)

Texas Office of Public Utility Counsd (TOPC)

TPV Sarvices, Inc. (TPV)
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United States Telephone Association (USTA)
U SWEST, Inc. (U SWEST)

VoiceLog LLC (Voicelog)

WorldCom, Inc. (WorldCom)

PARTIESFILING COMMENTSTO MCI PETITION FOR RULEMAKING
CCB/CPD FILE NO. 97-19

ALLTEL Telephone Services Corporation (ALLTEL)
Ameritech

Association for Loca Telephone Service (ALTS)

AT&T

Bel Atlantic and NYNEX

BdlSouth Tdecommunicetions, Inc. (BdlSouth)

Citizens Communications (Citizens)

Competitive Telecommunications Association (CompTée)
Cox Communications, Inc. (Cox)

GTE Service Corporation (GTE)

MIDCOM Communiceations, Inc. (MIDCOM)

Southern New England Telephone Company (SNET)
Southwestern Bell Telephone Company, Pecific Bell, and Nevada Bell (SBC)
Sprint Communications Company, L.P. (Sprint)
Tdecommunications Resdlers Association (TRA)

United States Telephone Association (USTA)
Worldcom, Inc. (Worldcom)

PARTIESFILING REPLY COMMENTSTO MCI PETITION FOR RULEMAKING
CCB/CPD FILE NO. 97-19

Ameritech

AT&T

BdlSouth Tedecommunicetions, Inc. (BdlSouth)
Citizens Communications (Citizens)

GTE Service Corporation (GTE)

MCI Tdecommunications Corporation (MCI)
Puerto Rico Telephone Company (PRTC)
Southern New England Telephone Company (SNET)
Sprint Communications Company, L.P. (Sprint)
Tdecommunications Resdlers Asociation (TRA)
U SWEST, Inc. (U SWEST)
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December 17, 1998

Separ ate Statement
of
Commissioner Susan Ness

Re: Implementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of 1996, CC Docket No. 94-129

This Commission receives more complaints about damming than any other telephone-related complaint,
and despite past efforts by this Commission and state commissions the number of complaintsis il
risng. With this Order and Further Notice of Proposed Rulemaking, we take strong measures both to
empower consumers and to punish carriers that engage in damming practices.

Sammers are nothing if not bold. Victims of damming cut across socio-economic lines and politica
parties, and include CEOs, grandmothers, and members of my own staff. | know how outraged
consumers are when they are dammed. They fed violated. | have received innumerable e-mails
expressing consumers frudtration, and | am certain my colleagues have had the same experience.
Threetimesin the past severd years, | have testified on damming at field hearings before Senate
committees, and | have heard the outrage loud and clear from legidators and their congtituents.

Thereis no doubt that we must take additiona steps to act swiftly and punish wrongful carriers
sverdy.

The rules we adopt today are about empowering the victim -- the consumer -- and preventing damming
carriers from ever receiving payment for their wrongful actions. Once a payment enters the hands of a
wrongful carrier, thereis dways the chance that the wrongful carrier will disgppear or file for
bankruptcy, as we have now learned from experience. "Absolution” -- permitting the customer not to
pay for service received from adamming carrier -- should make it less likely that carriers will engagein
damming in thefird place.

| share the concern that unlimited absolution might lead to fase daims of damming. But we have
followed the lead of Congressin limiting absolution to aperiod of 30 days. | dso would have
entertained establishing a dollar cap on the amount of absolution, o asto dissuade those who might be
tempted to abuse the process. To those who object to any rule providing an absolution remedy, | ask:
why pendize dl consumers for fear that some might game the system? Should such abuse arise, the
Commission can dways modify thisrule. For now, our primary focusis on deterring injury to
consumers, and providing ameaningful remedy when it occurs.

Of course, it is not just the consumer but the rightful carrier thet isinjured by damming. During this
interim period, before we can adopt even stronger anti-damming rules proposed in the Further Notice,
we are faced with a difficult decision: when no payment has been made, we can give priority to
compensating the authorized carrier or to compensating the consumer. | choose the consumer.

It is the consumer whose choice has been taken away; it is the consumer who has been troubled and
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inconvenienced; it is the consumer upon whom we rely to notice the problem and to register the
complaint. | am confident that we will adopt further measures to ensure that authorized carriers are dso
compensated, and that dammers are doubly pendized. But in the interim our first concern must be the
consumer. Limited absolution isaform of compensation, not awindfall.

In addition to harming the consumer and the authorized carrier, damming aso threstens competition.
The centerpiece of competition is consumer choice. If consumers choose a carrier and their sdlection is
changed againg their will, then consumers are not regping the benefits of competition. We are
committed to making competition a success. So, in addition to adopting pro-consumer rules, we are
aso increasing our enforcement efforts and ingtituting new procedures that will make it quicker and
easer for consumersto file and resolve damming complaints.

Congress has sent us a clear message: stop carriers from damming. In turn, we are sending dammers
aclear message: we have zero tolerance for such practices.
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Separ ate Statement of
Commissioner Gloria Tristani

Re  Implementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of 1996; Policies and Rules Concerning Unauthorized Changes
of Consumers Long Distance Carriers.

| enthusiagtically support the rules adopted today by the Commission to combat damming. The
problem of damming has become rampant, and it isthe FCC'sjob to stop it. | believe our new anti-
damming rules are amgjor victory for millions of consumers. | expect that these new rules, in concert
with our aggressive enforcement actions againg dammers, will drasticaly reduce the frequency of
damming.

The highlight of the Commisson's new rulesis that a customer who is dammed need not pay the
dammer. Thisisgood public policy for two reasons. Firdt, dlowing consumers to withhold payment
from the dammer helps takes the profit out of damming. That should subgtantialy reduce the frequency
of damming. Second, alowing adammed customer to withhold payment compensates the damming
victim for the trouble and aggravation of having been dammed. Anyone who has experienced the
frustration and inconvenience of being dammed knows that some compensation is appropriate.

For this new approach to work, however, consumers must read their telephone bills carefully.
When a customer receives a bill and notices that his or her preselected carrier has been changed
without consent, the customer should immediately cal the carrier they had previoudy selected and get
switched back to that carrier. At that point, the customer likely has accumulated charges from the
dammer for one month, or part of amonth. Our new rules say that the customer need not pay those
charges.

If, however, the customer does not redlize that his or her preselected carrier has been changed
and ends up paying the dammer, the customer is il rlieved of payment to the dammer for the first
month of service oncethe damisdiscovered. After the one-month period, the customer's payments to
the dammer can be recovered by the customer's authorized carrier. The authorized carrier must refund
to the customer any amount paid by the customer that exceeds what that customer would have been
charged under the authorized carrier'srates. Thus, to take fullest advantage of the Commission's new
damming rules, consumers need to uncover dams the firgt time the damming carrier's name appears on
the hill.

This new approach to preventing damming relies on the customer redlizing that he or she has been
dammed. Because telephone billstoday are not aways clear, it is possible for the customer not to be
aware of achange in presubscribed carriers. To ded with mideading or unclear billing information, the
FCC recently proposed requiring carriers to organize their bills more clearly. | expect the Commission
will take up consderation of those rules shortly. Adoption of those rules would greetly facilitate
discovery of an unauthorized change in presubscribed carriers, thereby ensuring thet the customer does
not pay the damming carier.

Thus, with the adoption of the customer absolution palicy, the imposition of two more sgnificant
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fines againg dammers and crammers, and the smplification of complaint filings, it should be clear that
this Commission is serious about bringing damming and cramming to an end.
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December 17, 1998

STATEMENT OF COMMISSIONER MICHAEL K. POWELL,
CONCURRING IN PART AND DISSENTING IN PART

Re: Second Report and Order and Further Notice of Proposed Rulemaking,
Implementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of 1996 and Policies and Rules Concerning Unauthorized
Changes of Consumers' Long Distance Carriers (CC Docket No. 94-129).

| write separately to explain the bases upon which | partidly dissent from and partialy concur in this
action.

Asaninitid matter, | wish to express my firm support for the Commission taking steps, pursuant to
section 258 of the 1996 Act, to establish policies and rules designed to combat unauthorized changes of
consumers long distance carriers ("damming”). The Act mandates that we turn the ship of federa
telecommunications regulaion smartly in the direction of competitive markets and away from the
traditiond centra planning modd. It iscritica to the functioning of competitive markets that consumers
make effective choicesin the marketplace, as these choices tell sdf-interested firms what to sell, how
much and where. Slamming robs consumers of choices they have made, and thus | am more than
pleased to support its prevention and vigorous prosecution.

| have some nagging concerns, however, about the manner in which this action combats damming,
which | describe briefly here. | agree that an important way to combat damming isto prevent carriers
from regping the financid benefits of damming. Further, | generdly support making damming carriers
pay for what they have done, to the extent we have authority to require such remedies.

But | am concerned that some of the steps taken in thisitem may not adequately compensate
authorized carriers, which are no more responsible for a particular incident of damming than the
dammed subscriber. There are two dimensions to my concernsin this regard.

Firgt, I must respectfully and reluctantly dissent from the narrow part of this action that requires
authorized carriers to forward to the subscriber charges the subscriber has paid to the damming carrier
(which the authorized carrier then collects from the dammer) to the extent those monies exceed the
amount the subscriber would normaly have paid the authorized carrier. While | agree that it isaworthy
end for usto do what we can to restore dammed subscribers to their original positions, | fed strongly
that the means for achieving this end must comport, as dways, with the express language of the Act.
Section 258(b) could not be more clear that adamming carrier isliable to the authorized carrier for the
entire amount the dammed subscriber has paid to the dammer:

Any tdlecommunications carrier that violates the verification procedures described in subsection
(&) and that collects charges for telephone exchange service or telephone toll service from a
subscriber shall be ligble to the carrier previoudy sdected by the subscriber in an amount equa
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to all charges paid by such subscriber after such violation . . .5

The statute provides for no exception to this dl-inclusive language regarding charges paid to the
subscriber, and | respectfully reject the suggestion that we can trump the express language of section
258(b) by relying on tidbits from the legidative history, comments detailing the parties preferences or
inferences regarding what Congress must have meant in enacting the provison in the context of existing
Commission rules.

| 0 regject the suggestion that smple adherence to the satutory language would lead to an
anomaous policy result. For example, dlowing the authorized carrier to keep dl of the money it
collects from damming carriers would tend to maximize the incentive authorized carriers have to collect
from dammers. Moreover, in light of the public outcry againg damming, it seems likely that many
authorized carriers would have fredy chosen to refund charges in excess of what the subscriber
normaly would have paid, just to keep their subscribers happy and retain them in an increasingly
competitive market. By mandating this remedy, we have overstepped our legd authority and precluded
potential market-based remedies that could have achieved the same purpose.

Given these objections, | would have preferred to make use of other express language in section
258(b), which provides that "[t]he remedies provided by this subsection are in addition to any other
remedies available by law."®”" In particular, | would have preferred to consider dternative legal means
by which the dammed subscriber could collect an amount equd to the "excess' it paid from the
damming carrier, provided that such means did not undermine the statutory remedy available to the
authorized carrier. If such means could not be implemented in this action | would have been open to
conddering them in the next phase of this proceeding, in which we will consgder additiond financia
pendties for damming carriers.

Second, | am concerned that our rules do not provide for compensation to the authorized carrier
(either from the damming carrier or the subscriber) when the subscriber does not pay the dammer. |
worry that this shortcoming does not afford the authorized carrier the benefit of the bargain it struck
with the subscriber.

Authorized carriers generdly have ardaionship of indefinite duration with their subscribers,
according to which the authorized carrier expectsto profit from doing business with that subscriber.
The authorized carrier relies on that expectation in crafting its pricing policies and otherwise running its
business, at least until the subscriber actsto sever his relationship with the authorized carrier. Without
further information on the record, | am not prepared to say that authorized carriers are not harmed
when this expectation is not satisfied.>”® | aso would point out that this potential harm would tend to

576 47 U.S.C. § 258(b) (emphasis added).

577 47 U.S.C. § 258(b).

578 Conversely, | reject the notion that authorized carriers would obtain awindfall if the subscriber paid

them for service actually provided by the slamming carrier. The authorized carrier made capacity on its network
available for the subscriber's use in reliance on the expectation that the subscriber would use that network and pay
for such use. Thus, payment to the authorized carrier would merely afford the authorized carrier with the benefit of
the bargain it struck with the subscriber. In any event, the plain language of section 258 clearly contemplates
authorized carriers obtaining money paid by the subscriber (to the slammer) even though another carrier has
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disfavor smdler authorized carriers who are now entering the market to bring consumers the benefits of
additional competition. By declining to compensate authorized carrier for this potential harm, | believe
our rulesfdl short of keeping the authorized carrier whole,

In contrast, our rules are more favorable to dammed subscribers. | agree that subscribers may
suffer harms and incur codts as a result of being dammed, and | would support pendizing dammersin a
way that forces them to compensate subscribers for such harms and cogts. But the fact generaly
remains that a dammed subscriber expected to be able to make calls, expected to pay for those cdls
and actudly made the cdls. The primary difference is that the damming carrier, rather than the
authorized carrier, actualy served the subscriber -- afact which will generadly go unnoticed until the
subscriber seesanew carrier on hishill. Thus, in many cases, the subscriber will pretty much receive
the benefit of his bargain, albeit based on the performance of a subgtitute carrier.

Whilein principle, | do not object to our rules compensating dammed subscribers, | do wish we
were doing more in this action to compensate authorized carriers. Thisview is conggtent with the plain
language of the section 258, which gppears to provide aremedy for the authorized carrier. Indeed, as|
have said, section 258 specificdly alows the authorized carrier to collect all monies paid by the
subscriber to the dammer, without reference to whether or not the amount paid to the dammer is
greater than the amount the authorized carrier would normaly receive from the subscriber. Thus, under
the statute, the authorized carrier could, in some cases, receive mor e than it would have received had
the dam not occurred.

In light of these concerns, | would have preferred to defer consdering rulesto free dammed
subscribers from paying ether the damming or authorized carrier until the next phase of this proceeding,
in which we will consder additiond financid pendtiesfor damming carriers. By imposing these
additional pendties on dammers, | believe we could more adequately compensate authorized carriers
without necessarily reducing compensation to dammed subscribers. | do, however, take some comfort
in knowing that (1) a solution that would provide more compensation to authorized carriers (based on
harsher pendtiesto dammers) can ill be implemented after reviewing the submissions responding to
this action; and (2) authorized carriers that fed they have not been adequately compensated under our
rules may have additional remedies available in sate or federd fora®”® These condderations mitigate
my concerns sufficiently thet | fed comfortable concurring in the remainder of this action.

Having expressed these concerns, | look forward to working with my colleagues in the next phase
of this proceeding to ensure that dl of the innocent parties associated with damming violations -- both
subscribers and authorized carriers -- have full opportunity to be compensated for such violations. My
colleagues and, in particular, our dedicated Common Carrier Bureau staff are to be commended for
their tirdess work in addressing this important consumer protection issue.

provided service.

579 For example, it is my understanding that authorized carriers may be able to sue slamming carriers for

lost profits before the Commission pursuant to Title Il of the Act or before state authorities. Other possible remedies
based on state law might include actions alleging tortious interference with contracts, interference with business
relationships, and punitive damages (for willful slamming violations), or contract violations (e.g., where the slamming
carrier isareseller that can be said to have violated a contract with the authorized carrier).
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December 17, 1998

DISSENTING STATEMENT OF
COMMISSIONER HAROLD FURCHTGOTT-ROTH

Re: Second Report and Order and Further Notice of Proposed Rulemaking,
Implementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of 1996 and Policies and Rules Concerning Unauthorized
Changes of Consumers' Long Distance Carriers (CC Docket No. 94-129).

The unauthorized change of a customer's long distance carrier ("damming") is a growing concern for
consumers and this agency, and | congratulate the Commission on taking steps to reduceit. |
gppreciate that we must take action to combat damming, but we cannot and should not do soina
manner that conflicts with the safeguards and incentives established in the Act. With that in mind, |
write separately to explain why | must dissent from the regulations outlined in today's Order.

Before | begin, let me note that everyone here at the Commission shares the same godl --
sgnificantly reducing and eventudly diminating damming. | express my firm support for the
Commission, pursuant to section 258 of the 1996 Act, to enact rules and regulations designed to
eliminate these unauthorized changes. | have serious reservations, however, about the method of
achieving these goas that the Commission adoptsin this Order. Specificdly, | believe that the
consumer absolution scheme created here will lessen the incentives of the party most able to teke
gppropriate action to combat damming -- i.e. the authorized carrier -- and may aso inadvertently lead
to an increase in fraudulent daims of damming.

Firgt, I am concerned that the absolution of consumer liability proposed hereis not found in the
gatute and even conflicts with the statutory goals. Section 258 seems to anticipate that it would be the
authorized carrier who would have the greatest incentive to police againg damming, asthat carrier
would be entitled to recover the charges paid to the damming carrier.®® The rules adopted today,
however, do not provide for any compensation to the authorized carrier when the subscriber does not
pay the damming carrier. In this manner, the adoption of consumer absolution may act to discourage
the authorized carrier from policing these practices because frequently there will be no payments by the
consumer to the damming carrier available for them to collect.

| agree with Commissioner Powell that we should be -- and indeed the statute envisioned -- doing
more to compensate the authorized carriers. These carriers are a'so harmed by damming, asthey lose
the compensation that would have been due to them had one of their customers not been taken away in
an unauthorized manner. Indeed, the authorized carrier may suffer a grester harm. The subscriber was
gl able to make telephone cdls using the service of the damming carrier. The authorized carrier,
however, will be unable to recoup the payments that should have been made by their customer.

In addition, a least in one regard, the Commission's rules directly conflict with the statute. Section
258 states that the authorized carrier should be entitled to "an amount equa to al charges paid by such

580 47 USCA Section 258.
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subscriber after such violation.®® The Order, however, requires that authorized carriers, once
obtaining monies paid by the subscriber to the dammer, must refund any excess of what the subscriber
would normally have paid. Such arequirement is not what the statute requires and is especidly
troubling in concert with the consumer absolution provisons.

At bottom, the statute seemed to ensure that the authorized carrier would be made at least whole,
maximizing their incentive to collect from dammers. By absolving consumer ligbility for the first 30 days
and requiring the authorized carriers to refund any excess that they do collect from a damming carrier,
the Commission is eviscerating the incentives that Congress provided to the authorized carries.

Finaly, | fear that the consumer absolution mechanism adopted today may add further
complications by encouraging fase dlams of damming. While | appreciate the expedited industry-
driven process for evauating damming clams, informing customers that they may have 30 days of free
service with the mere dlegation of adam will only encourage fraudulent daims of damming. Moreover,
it will necessitate increased costs to be borne by al consumers for ether adjudicating those clams or
providing free service to those claiming to be dammed. | cannot endorse such an outcome.

There are countless markets in the United States that work well for both consumers and businesses
dike. The vast mgority of these markets work on a common-law basis, without the striking level of
government intervention found in thisitem. The Commission's decison today presents the extraordinary
gtuation in which consumers recognize that a service has a price, willingly purchase that service, are
satisfied with the service itsdlf, and yet the federd government interferes to ingtruct the consumer not to
pay for that service. Indeed, | can think of no other industry in which afedera agency has decreed
such an outcome by rule.

Thisform of supposedly free service isnot cost-less. These costs are borne by legitimate carriers
in the telephone industry. The long distance industry is extremely competitive and, according to one of
the basic principles of economics, additiona costs in a competitive industry are dways reflected in
higher prices. And these higher priceswill be paid by dl telephone consumers. That is an outcome that
| seein conflict with the Telecommunications Act of 1996.

581 47 USCA Section 258.



