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I. INTRODUCTION
1. In this Order, we conclude our investigation of a new access offering filed by GTE that
GTE calls its DSL Solutions-ADSL Service ("ADSL service"). We find that this offering, which
permits Internet Service Providers (ISPs) to provide their end user customers with high-speed
access to the Internet, is an interstate service and is properly tariffed at the federal level.1 In
addition, we reject the argument of Northpoint that the possibility of a price squeeze warrants the
Commission's transfer to the states of its ratemaking authority with respect to interstate DSL
services such as the one at issue here.
2. We emphasize that we decide here only the issue designated in our investigation of
GTE’s federal tariff for ADSL service, which provides specifically for a dedicated connection,
rather than a circuit-switched, dial-up connection, to ISPs and potentially other locations. This
issue involves the applicability of Commission rules and precedent regarding the provision by one
incumbent local exchange carrier (LEC) of special access service. This Order does not consider
or address issues regarding whether local exchange carriers are entitled to receive reciprocal
compensation when they deliver to information service providers, including Internet service

1

We emphasize that our decision concerning the jurisdictional treatment of GTE's ADSL service is limited to
the transport of data from an end user over GTE's frame relay network. Regulation of circuit switched voice and
data calls carried over the same ADSL-conditioned loop, as part of the end user's standard residential or business
service, is unaffected by GTE's offering and this decision.
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providers, circuit-switched dial-up traffic originated by interconnecting LECs.2 Unlike GTE’s
ADSL tariff, the reciprocal compensation controversy implicates: the applicability of the separate
body of Commission rules and precedent regarding switched access service, the applicability of
any rules and policies relating to inter-carrier compensation when more than one local exchange
carrier transmits a call from an end user to an ISP, and the applicability of interconnection
agreements under sections 251 and 252 of the Communications Act, as amended by the
Telecommunications Act of 1996, entered into by incumbent LECs and competitive LECs that
state commissions have found, in arbitration, to include such traffic. Because of these
considerations, we find that this Order does not, and cannot, determine whether reciprocal
compensation is owed, on either a retrospective or a prospective basis, pursuant to existing
interconnection agreements, state arbitration decisions, and federal court decisions. We therefore
intend in the next week to issue a separate order specifically addressing reciprocal compensation
issues.
II. BACKGROUND
3. In an Order released May 29, 1998, the Common Carrier Bureau (Bureau) found that
GTOC Transmittal No. 1148 establishing a new offering, GTE DSL Solutions-ADSL Service
("ADSL service"), raised substantial questions of lawfulness and, accordingly, suspended this
tariff for one day, initiated an investigation, and imposed an accounting order.3 Subsequently, the
Bureau designated for investigation the question whether GTE's ADSL service offering
constitutes an interstate access service, thus subject to the Commission's jurisdiction and properly
tariffed at the federal level.4 The Bureau also solicited comments on whether the Commission
should defer to the states the tariffing of DSL services in order to lessen the possibility of a price

2

See, e.g., Petitions for Reconsideration and Clarification of Action in Rulemaking Proceedings, 61 Fed. Reg.
53,922 (1996); Petition for Partial Reconsideration and Clarification of MFS Communications Co., Inc. at 28;
Letter from Richard J. Metzger, General Counsel for ALTS to Regina M. Keeney, Chief, Common Carrier Bureau,
FCC, June 20, 1997; Pleading Cycle Established for Comments on Request by ALTS for Clarification of the
Commission's Rules Regarding Reciprocal Compensation for Information Service Provider Traffic, DA 97-1399
(rel. July 2, 1997); Letter from Edward D. Young, Senior Vice President & Deputy General Counsel for Bell
Atlantic and Thomas J. Tauke, Senior Vice President -- Government Relations for Bell Atlantic to Hon. William E.
Kennard, Chairman, FCC, July 1, 1998. This question sometimes has been posed more narrowly, i.e., whether an
incumbent LEC must pay reciprocal compensation to a competitive LEC that delivers incumbent LEC-originated
traffic to ISPs. Because the pertinent provision of the 1996 Act pertains to all LECs, we examine this issue in the
broader context. 47 U.S.C. § 251(b)(5).
3

GTE Tel. Operating Cos. GTOC Transmittal No. 1148, CC Docket No. 98-79, DA 98-1020 (Com. Car. Bur.,
rel. May 29, 1998) (Suspension Order).
4

GTE Tel. Operating Cos. GTOC Transmittal No. 1148, CC Docket No. 98-79, DA 98-1667, at ¶ 12 (Com.
Car. Bur., rel. August 20, 1998) (GTE DSL Designation Order).
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squeeze.5 On September 8, 1998, GTE filed its direct case.6 More than forty parties filed
comments or oppositions responding to GTE's direct case on September 18, 1998.7 GTE filed its
rebuttal on September 23, 1998.
4. The issue whether GTE's ADSL service offering constitutes an interstate access service
involves determining how Internet traffic fits within our existing regulatory framework. We
begin, therefore, with a brief description of relevant terminology and technology.
A. The Internet and ISPs
5. The Internet is an international network of interconnected computers enabling millions
of people to communicate with one another and to access vast amounts of information from
around the world.8 The Internet functions by splitting up information into "small chunks or
'packets' that are individually routed through the most efficient path to their destination."9 With
packet-switching, "even two packets from the same message may travel over different physical
paths through the network . . . which enables users to invoke multiple Internet services
simultaneously, and to access information with no knowledge of the physical location of the
service where the information resides."10
6. An ISP is an entity that provides its customers the ability to obtain on-line information
through the Internet. ISPs purchase analog and digital lines from local exchange carriers to
connect to their dial-in subscribers.11 Under one typical arrangement, an ISP customer dials a
seven-digit number to reach the ISP server in the same local calling area. The ISP, in turn,
combines "computer processing, information storage, protocol conversion, and routing with

5

GTE DSL Designation Order at ¶ 12.

6

On September 3, 1998, the Competitive Pricing Division granted GTE's Motion for Extension of Time to
submit its Direct Case. See GTE Tel. Operating Cos. Transmittal No. 1148 -- Pleading Cycle, CC Docket No. 9879, Public Notice, DA 98-1793 (rel. September 3, 1998).
7

A list of parties submitting comments is included at Appendix A.

8

47 U.S.C. § 230; see also Reno v. American Civil Liberties Union, 117 S. Ct. 2329, 2334 (1997).

9

Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report to Congress, 13 FCC Rcd
11501, 11531, 11532 (1998) (Universal Service Report to Congress).
10

Id. at 11531, 11532.

11

Id. at 11532.

3

Federal Communications Commission

FCC 98-292

transmission to enable users to access Internet content and services."12 Under this arrangement,
the end user generally pays the LEC a flat monthly fee for use of the local exchange network13 and
generally pays the ISP a flat, monthly fee for Internet access. The ISP typically purchases
business lines from a LEC, for which it pays a flat monthly fee which allows unlimited incoming
calls.
7. Although the Commission has recognized that enhanced service providers (ESPs),
including ISPs, use interstate access services,14 since 1983 it has exempted ESPs from the
payment of certain interstate access charges.15 Pursuant to this exemption, ESPs are treated as

12

Id. at 11531.

13

Such fees include charges for both intrastate and interstate usage of the local exchange network.

14

See, e.g., MTS and WATS Market Structure, CC Docket No. 78-72, Memorandum Opinion and Order, 97
FCC 2d 682, 711 (1983) (MTS/WATS Market Structure Order) ("[a]mong the variety of users of access service are .
. . enhanced service providers"); Amendments of Part 69 of the Commission's Rules Relating to Enhanced Service
Providers, CC Docket No. 87-215, Order, 3 FCC Rcd 2631 (1988) (ESP Exemption Order) (referring to "certain
classes of exchange access users, including enhanced service providers"); Amendments of Part 69 of the
Commission's Rules Relating to Enhanced Service Providers, Order, 2 FCC Rcd 4305, 4306 (1987) (ESPs, "like
facilities-based interexchange carriers and resellers, use the local network to provide interstate services"); Access
Charge Reform, CC Docket No. 96-262, FCC No. 97-158, First Report and Order, 12 FCC Rcd 15982, 16131-32
(1997) (Access Charge Reform Order) ("Information service providers may use incumbent LEC facilities to
originate and terminate interstate calls.")
The Access Charge Reform Order refers to "information service providers." As discussed in that order,
the term "enhanced services," defined in the Commission's rules as "services, offered over common carrier
transmission facilities used in interstate communications, which employ computer processing applications that act
on the format, content, code, protocol or similar aspects of the subscriber's transmitted information; provide the
subscriber additional, different, or restructured information; or involve subscriber interaction with stored
information," 47 C.F.R. § 64.702(a), is quite similar to "information services," defined in the Communications Act
of 1934 (Act) as offering "a capability for generating, acquiring, storing, transforming, processing, retrieving,
utilizing, or making available information via telecommunications." 47 U.S.C. § 153(20). See also Universal
Service Report to Congress, 13 FCC Rcd 11501, 11516 (reiterating Commission's conclusion that the definitions
of telecommunications services and information services, added to the Act by the Telecommunications Act of 1996,
"essentially correspond to the pre-existing categories of basic and enhanced services"). For purposes of this order,
we refer to providers of enhanced services and providers of information services as ESPs, a category which
includes Internet service providers, which we refer to here as ISPs.
15

The exemption was adopted at the inception of the interstate access charge regime to protect certain users of
access services, such as ESPs, that had been paying the generally much lower business service rates from the rate
shock that would result from immediate imposition of carrier access charges. See 1983 MTS/WATS Market
Structure Order, 97 FCC 2d at 715.
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end users for purposes of assessing access charges.16 Thus, ESPs generally pay local business
rates and interstate subscriber line charges for their switched access connections to local exchange
company central offices.17 They also pay the special access surcharge on their special access lines
under the same conditions applicable to end users.18 In the Access Charge Reform Order, the
Commission decided to maintain the existing pricing structure and continue to treat ESPs as end
users for the purpose of applying access charges.19 The Commission stated that retaining the ESP
exemption would avoid disrupting the still-evolving information services industry and advance the
goals of the Telecommunications Act of 1996 to "preserve the vibrant and competitive free
market that presently exists for the Internet and other interactive computer services."20
B. GTE's ADSL Tariff
8. On May 15, 1998, GTOC filed Transmittal No. 1148, proposing to offer GTE DSL
Solutions-ADSL Service, which GTE describes as an interstate data special access service that
provides a high speed access connection between an end user subscriber and an ISP by utilizing a
combination of the subscriber's existing local exchange physical plant (i.e., copper facility), a

16

ESP Exemption Order, 3 FCC Rcd at 2635 n.8, 2637 n.53.

17

Id. at 2631, 2635 n.8, 2637 n.53. The subscriber line charge (SLC) is an access charge imposed on end users
to recover at least a portion of the cost of the interstate portion of LEC facilities used to link each end user to the
public switched telephone network ("PSTN"). Access Charge Reform Order, 12 FCC Rcd at 16010.
18

47 C.F.R. § 69.2(m) (End user means "any customer of an interstate or foreign telecommunications service
that is not a carrier except that a carrier other than a telephone company shall be deemed to be an "end user" when
such carrier uses a telecommunications service for administrative purposes and a person or entity that offers
telecommunications services exclusively as a reseller shall be deemed to be an "end user" if all resale transmissions
offered by such reseller originate on the premises of such reseller."); see also 47 C.F.R. § 69.5(a) ("End user
charges shall be computed and assessed upon public end users, and upon providers of public telephones. . ."); see
also 47 C.F.R. § 69.5 (c) ("Special access surcharges shall be assessed upon users of exchange facilities that
interconnect these facilities with means of interstate or foreign telecommunications to the extent that carrier's
carrier charges are not assessed upon such interconnected usage."); see also 47 C.F.R. § 69.115.
19

Access Charge Reform Order, 12 FCC Rcd 15982, 16133, 16134 (1997). On August 19, 1998, the U.S.
Court of Appeals for the Eighth Circuit affirmed the FCC's Access Charge Reform Order. Specifically, the court
found that the Commission's decision to exempt information services providers from the application of interstate
access charges (other than SLCs) was consistent with past precedent, did not unreasonably discriminate in favor of
ISPs, did not constitute an unlawful abdication of the Commission's regulatory authority in favor of the states, and
did not deprive incumbents of the ability to recover their pertinent costs. Southwestern Bell Tel. Co. v. FCC, 153
F.3d 523, 542 (8th Cir. 1998).
20

Id. at 16133. See also 47 U.S.C. § 230(b)(2) ("It is the policy of the United States to preserve the vibrant and
competitive free market that presently exists for the Internet and other interactive computer services, unfettered by
Federal or State regulation.")
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specialized DSL-equipped wire center, and transport to the network interface where the ISP will
connect to GTE's network.21 Specifically, according to GTE, an end user's modem is connected
to the network interface device/splitter at the end user premises.22 GTE explains that its service
"consists of the connection from the network interface device over an existing facility to a splitter,
modem, and ADSL equipment combination in the serving wire center."23 The interstate special
access data traffic is routed via a digital subscriber line access multiplexer, or DSLAM, to GTE's
"connection point" or packet-switched network.24 The GTE ADSL wire center is connected with
the GTE ADSL connection point using frame relay interface capabilities.25 ISPs connect their
networks to the GTE ADSL connection point using frame relay services offered elsewhere in its
tariff.26 The subscriber's use of GTE's local exchange plant for circuit switched intrastate and
interstate voice and data calls is unaffected by the DSL service.27
9. GTE's ADSL service, like other xDSL technology,28 enables ISPs and other
customers29 to provide to their end user subscribers "the simultaneous transmission of voice dialed
calls and high speed data access over a single transmission path . . . at data speeds that far exceed
the current widespread method of voice path dial access to ISPs," thereby reducing the need for
subscribers to obtain additional lines for their Internet capabilities.30 According to GTE, this
technology provides end user subscribers a reliable and highly efficient way to reach the Internet;
it allows information to be retrieved more quickly; and it supports expanded offerings for

21

GTOC Transmittal No. 1148, Description and Justification at 1.

22

Id. at 3.

23

Id.

24

Id.

25

Id.

26

Id.

27

Id. at 2.

28

The "x" in xDSL is a place holder for the various types of DSL service, such as GTE's ADSL (asymmetric
digital subscriber line), HDSL (high-speed digital subscriber line), UDSL (universal digital subscriber line), VDSL
(very-high speed digital subscriber line), and RADSL (rate-adaptive digital subscriber line).
29

GTE notes that its ADSL service may also be ordered by businesses, IXCs, and competitive LEC customers.
GTE Direct Case at iii.
30

GTOC Transmittal No. 1148, Description and Justification at 1; GTE Direct Case at 1.
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enhanced services.31 GTE notes that an end user still will need to purchase standard residential or
business service.32
10. GTE expects ISPs to purchase GTE's ADSL service to provide faster connections to
end user customers. End users, however, can purchase the service directly from GTE so long as
the ISP to which they subscribe is connected to GTE's ADSL network.33
11. An end user accesses the Internet using GTE's ADSL service by turning on the
computer and clicking on the icon for the ISP service.34 The end user thus obtains a dedicated
connection to the ISP, rather than a circuit-switched, dial-up connection.35 The communication
then travels from the ISP's point of presence to its web server.36 GTE proposes to offer this
service through an interstate access tariff, claiming that: 1) Internet traffic is primarily interstate
in nature; 2) the ADSL service offering involves dedicated transport of data; and 3) GTE's ADSL
service is an access service under section 69.2 of the Commission's rules.37
12. In its Direct Case, GTE contends that its ADSL service offering is inherently an
interstate service because it will be used to communicate with parties outside the end user's home
state via e-mail, to access remote databases, and to interact with Internet websites throughout the
country and the world.38 GTE argues that it is well established that the "nature of the
communication itself rather than the physical location of the technology determines the
jurisdictional classification of a service."39 GTE relies upon several decisions where courts have
confirmed that the jurisdictional analysis of a communications service requires an examination of

31

GTOC Transmittal No. 1148, Description and Justification at 1.

32

GTE Direct Case at n.14.

33

GTOC Transmittal No. 1148, Description and Justification at 4.

34

GTE Direct Case at 5.

35

Id.

36

Id.

37

GTOC Transmittal No. 1148, Description and Justification at 2; 47 C.F.R. § 69.2(b).

38

GTE Direct Case at 7.

39

Id. at 8 (citing Petition for Emergency Relief and Declaratory Ruling Filed by BellSouth Corporation, 7 FCC
Rcd 1619, 1621 (1992) (BellSouth MemoryCall)).
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"the totality of the communication from its inception to its completion,"40 without regard to points
of intermediate switching.41
13. GTE also argues that application of the inseverability doctrine mandates a finding that
its ADSL service offering is interstate and subject to federal tariffing requirements because: 1)
Internet traffic involves multiple parties throughout the nation and around the world, rendering
traditional jurisdictional measures meaningless; and 2) it is not technically possible to segregate
and measure Internet traffic based on the geographic location of the parties.42 In the alternative,
GTE claims that its ADSL service offering, as a dedicated access offering, warrants federal
regulation because it exceeds the ten percent de minimis threshold set for interstate regulation of
special access services.43
14. In addition, GTE asserts that the Commission repeatedly has classified Internet traffic
as predominantly interstate, and that, therefore, tariffing its ADSL service offering on the federal
level is appropriate.44 GTE contends that the Commission's designation of ISPs as "end users" for
purposes of assessing access charges does not mean that ISPs are end users for purposes of
defining the termination point of an end-to-end communication.45 Finally, GTE argues that the
alleged risk of an unlawful "price squeeze" provides no basis for the Commission to abdicate its
jurisdiction over interstate services.46 GTE states that Northpoint's contention that one set of
regulators should review both GTE's interstate ADSL rates and GTE's rates for unbundled
network elements (UNEs) must fail because the relationship between UNE and service pricing is
subject to the dual regulatory structure inherent in the Act.47

40

Id. at 8-10 (citing United States v. AT&T, 57 F. Supp. 451, 453-5 (S.D.N.Y. 1944), aff'd, 325 U.S. 837
(1945)).
41

Id. at 11 (Southwestern Bell Telephone Company, CC Docket No. 88-180, Order Designating Issues for
Investigation, 3 FCC Rcd 2339, 2341 (1988) (Southwestern Bell Telephone Company).
42

Id. at 15.

43

Id. at 19.

44

Id. at 20 (citing Universal Service Report to Congress, 13 FCC Rcd at 11572).

45

Id. at 22.

46

Id. at 24.

47

Id.
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15. Many competitive LECs and ISPs urge the Commission to treat Internet traffic
delivered via GTE's ADSL service offering as one intrastate "local" call terminating at the ISP's
local server, followed by a second, separate transmission from the ISP server to the Internet.48
Specifically, these commenters argue that, for jurisdictional purposes, the end-to-end ADSL
communication consists of two distinct components: an intrastate "telecommunications service,"
which ends at the ISP's local server, and an interstate "information service," which begins where
the telecommunications service ends.49 In addition, many competitive LECs observe that, because
ISPs are permitted to purchase services from incumbent LECs under the same intrastate tariffs
available to end users, ISP traffic delivered via GTE's ADSL service offering constitutes local
traffic for separations purposes.50 Therefore, competitive LECs argue that such traffic must
terminate at the ISP's point of presence.51 Finally, several commenters maintain that GTE's ADSL
service offering must be tariffed on the state level, because it does not qualify as an "access
service" under section 69.2 of the Commission's rules.52
III. DISCUSSION
16. We agree that GTE's DSL Solutions-ADSL service offering is an interstate service
that is properly tariffed at the federal level.53 Section 2(a) of the Act grants the Commission
48

See, e.g., ICG Opposition at 4; ALTS Opposition at 5; Hyperion Opposition at 8; Intermedia/e.spire
Opposition at 4; and RCN Comments at 5; see also Washington Commission Comments at 1.
49

See, e.g., Focal Comments at 4-5 ("The telecommunications from the end user to the ISP terminates at the
ISP because the ISP is an end user of telecommunications and a provider of information services. . . . The
information service provided by the ISP is wholly separate from the local exchange telecommunications service
provided by the local exchange carrier.") (Emphases in original); see also Washington Commission Comments at
1; ICG Opposition at 4-6; ALTS Opposition at 5; Hyperion Opposition at 3; MCI/Worldcom Comments at 5; and
ITC/KMC Opposition at 3. The Act defines "information services" as "the offering of a capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via
telecommunications." 47 U.S.C. § 153(20) (emphasis added). "Telecommunications service" is defined as "the
offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively
available to the public, regardless of the facilities used." 47 U.S.C. § 153(46).
50

See, e.g, CompTel Opposition at 2-3; CIX Comments at 3; ICG Opposition at 5; ALTS Opposition at 5;
Washington Commission Comments at 1; and Hyperion Opposition at 5, 8.
51

See, e.g, CompTel Opposition at 2-3; CIX Comments at 3; ICG Opposition at 5; ALTS Opposition at 5; and
Hyperion Opposition at 5, 8.
52

See ALTS Opposition at 4, 18-19; see also ICG Opposition at 6-7; Hyperion Opposition at 3; and ITC/KMC
Opposition at 3.
53

See, e.g., GTE Direct Case at 7; Ameritech Comments at 9; Time Warner Comments at 4; US West
Comments at 1; Southwestern Bell, et al., Comments at 1; and Bell Atlantic Comments at 2. See also Northpoint
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jurisdiction over "all interstate and foreign communication by wire."54 Traffic is deemed interstate
"when the communication or transmission originates in any state, territory, possession of the
United States, or the District of Columbia and terminates in another state, territory, possession, or
the District of Columbia."55
17. As many commenters note,56 the Commission traditionally has determined the
jurisdictional nature of communications by the end points of the communication and consistently
has rejected attempts to divide communications at any intermediate points of switching or
exchanges between carriers. In BellSouth MemoryCall, for example, the Commission considered
the jurisdictional nature of traffic that consisted of an incoming interstate transmission (call) to the
switch serving a voice mail subscriber and an intrastate transmission of that message from that
switch to the voice mail apparatus.57 The Commission determined that the entire transmission
constituted one interstate call, because "there is a continuous path of communications across state
lines between the caller and the voice mail service."58
18. Similarly, in Teleconnect, the Bureau examined whether a call using Teleconnect's
"All-Call America" (ACA) service, a nationwide 800 travel service that uses AT&T's Megacom
800 service, is a single, end-to-end call.59 Generally, an ACA call is initiated by an end user from
a common line open end; the call is routed through a LEC to an AT&T Megacom line, and is then
transferred from AT&T to Teleconnect by another LEC.60 At that point, Teleconnect routes the
call through the LEC to the end user being called.61 The Bureau rejected the argument that the

Comments at 1; USTA Comments at 2; ACI/Firstworld Comments at 4.
54

47 U.S.C. § 152(a).

55

Federal-State Joint Board on Universal Service, Report and Order, 12 FCC Rcd 8776, 9173 (1997)
(Universal Service Order); see also Universal Service Report to Congress, 13 FCC Rcd at 11555.
56

See, e.g., GTE Direct Case at 11-14; PacBell Rebuttal at 6-7; see also Ameritech Comments at 7; Time
Warner Comments at 3-4; GTE Rebuttal at 2; USTA Comments at 3; U S West Comments at 5; Bell Atlantic
Comments at 5; MCI/Worldcom Comments at 5; Covad Comments at 3; and ACI/Firstworld Comments at 4.
57

BellSouth MemoryCall, 7 FCC Rcd at 1620.

58

Id.

59

Teleconnect Company. v. Bell Telephone Company of Penn., E-88-83, 10 FCC Rcd 1626, 1628 (1995)
(Teleconnect).
60

Id. at 1627.

61

Id. at 1627-28.
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(ACA) 800 call used to connect to an interexchange carrier's (IXC's) switch was a separate and
distinct call from the call that was placed from that switch.62 The Commission affirmed, noting
that "both court and Commission decisions have considered the end-to-end nature of the
communications more significant than the facilities used to complete such communications.
According to these precedents, we regulate an interstate wire communication under the
Communications Act from its inception to its completion."63 The Commission concluded that "an
interstate communication does not end at an intermediate switch. . . . The interstate
communication itself extends from the inception of a call to its completion, regardless of any
intermediate facilities."64 In addition, in Southwestern Bell Telephone Company,65 the
Commission rejected the argument that "a credit card call should be treated for jurisdictional
purposes as two calls: one from the card user to the interexchange carrier's switch, and another
from the switch to the called party" and concluded that "switching at the credit card switch is an
intermediate step in a single end-to-end communication."66
19. Consistent with these precedents, we conclude that the communications at issue here
do not terminate at the ISP's local server, as some competitive LECs and ISPs contend, but
continue to the ultimate destination or destinations, very often at a distant Internet website
accessed by the end user.67 The fact that the facilities and apparatus used for GTE's ADSL
service offering may be located within a single state does not affect our jurisdiction. As the
Commission stated in BellSouth Memory Call, "this Commission has jurisdiction over, and
regulates charges for, the local network when it is used in conjunction with the origination and
termination of interstate calls."68 Indeed, in the vast majority of cases, the facilities that incumbent
LECs use to provide interstate access are located entirely within one state.69
62

Id. at 1629.

63

Id. (citing NARUC v. FCC, 746 F.2d 1492, 1498 (D.C. Cir. 1984) (concluding that a physically intrastate inWATS line, used to terminate an end-to-end interstate communication, is an interstate facility subject to
Commission regulation)). See also United States v. AT&T, 57 F. Supp. 451, 454 (S.D.N.Y. 1944); New York
Telephone Company, 76 FCC 2d 349, 352 (1980).
64

Id.

65

Southwestern Bell Telephone Company, 3 FCC Rcd at 2339.

66

Id. at 2341.

67

See, e.g., Ameritech Comments at 9; Bell Atlantic Comments at 5; see also ¶ 21, 26, infra.

68

BellSouth Memory Call, 7 FCC Rcd at 1621 (citing MTS/WATS Market Structure).

69

NARUC v. FCC, 746 F.2d 1492, 1499 (D.C. Cir. 1984) ("The dividing line between the regulatory
jurisdictions of the FCC and states depends on the 'nature of the communications which pass through the facilities
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20. We disagree with those commenters who argue that, for jurisdictional purposes, an
end-to-end ADSL communication must be separated into two components: an intrastate
telecommunications service, provided in this instance by GTE, and an interstate information
service, provided by the ISP.70 As discussed above, the Commission analyzes the totality of the
communication when determining the jurisdictional nature of a communication.71 The
Commission previously has distinguished between the "telecommunications services component"
and the "information services component" of end-to-end Internet access for purposes of
determining which entities are required to contribute to universal service.72 Although the
Commission concluded that ISPs do not appear to offer "telecommunications service," and thus
are not "telecommunications carriers" that must contribute to the Universal Service Fund,73 it has
never found that "telecommunications" ends where "enhanced" information service begins. To
the contrary, in the context of open network architecture (ONA) elements, the Commission stated
that "an otherwise interstate basic service . . . does not lose its character as such simply because it
is being used as a component in the provision of a[n enhanced] service that is not subject to Title
II."74 Under the definition of information service added by the 1996 Act, an information service,
while not a telecommunications service itself, is provided via telecommunications.75 As explained
in the Universal Service Report to Congress, because information services are offered via
telecommunications, they necessarily require a transmission component in order for users to

[and not on] the physical location of the lines.'" (citations omitted)).
70

See, e.g., Focal Comments at 4-5; ICG Opposition at 6; Splitrock Opposition at 3.

71

See United States v. AT&T, 57 F. Supp. 451, 453-55 (S.D.N.Y. 1944), aff'd, 325 U.S. 837 (1945).

72

Universal Service Order, 12 FCC Rcd at 9180, 9181.

73

Id. at 9180. We confirmed this view in the Universal Service Report to Congress. Universal Service Report
to Congress, 13 FCC Rcd at 11522.
74

See Filing and Review of Open Network Architecture Plans, 4 FCC Rcd 1, 141 (1988) ("when an enhanced
service is interstate (that is, when it involves communications or transmissions between points in different states on
an end-to-end basis), the underlying basic services are subject to Title II regulation.") See, e.g., Amendment of
Section 64.702 of the Commission's Rules and Regulations, 2 FCC Rcd 3072, 3080 (1987) ("carriers must provide
efficient nondiscriminatory access to the basic service facilities necessary to support their competitors's enhanced
services. . ." ) See also BellSouth MemoryCall, 7 FCC Rcd at 1621 (rejecting "two call" argument as applied to
interstate call to voicemail apparatus, even though voicemail is an enhanced service).
75

See 47 U.S.C. § 153(20) ("Information service" means "the offering of a capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications . .
.") (emphasis added); see also 47 C.F.R. § 64.702(a) (enhanced services are provided "over common carrier
transmission facilities used in interstate communications.")
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access information.76 We, therefore, analyze ISP traffic as a continuous transmission from the end
user to a distant Internet site.
21. Nor are we are persuaded by competitive LEC arguments that, because the
Commission has treated ISPs as end users for purposes of the ESP exemption, an Internet call
must terminate at the ISP's point of presence.77 As discussed above, GTE's ADSL service
offering is designed to be used by ISPs as part of their end-to-end Internet access service.78 The
Commission traditionally has characterized the link from an end user to an ESP as an interstate
access service.79 In the MTS/WATS Market Structure Order, for instance, the Commission
concluded that ESPs are "among a variety of users of access service" in that they "obtain local
exchange services or facilities which are used, in part or in whole, for the purpose of completing
interstate calls which transit its location and, commonly, another location in the exchange area."80
The fact that ESPs are exempt from certain access charges and purchase their PSTN links through
local tariffs does not transform the nature of traffic routed to ESPs. That the Commission
exempted ESPs from access charges indicates its understanding that they in fact use interstate
access service; otherwise, the exemption would not be necessary.81 We emphasize that the
Commission's decision to treat ISPs as end users for access charge purposes does not affect the
Commission's ability to exercise jurisdiction over such traffic.
22. Having concluded that the jurisdictional treatment of GTE's ADSL service offering is
determined by the nature of the end-to-end transmission between an end user and the Internet
website accessed by the end user, we now must decide whether that transmission does in fact
constitute an interstate telecommunication. Generally, a call that originates and terminates in a
76

Universal Service Report to Congress, 13 FCC Rcd at 11529.

77

See, e.g., CompTel Opposition at 3; PacWest Direct Case at 6-10.

78

GTE Direct Case at 4.

79

See, e.g., MTS/WATS Market Structure Order, 97 FCC 2d at 711; Amendments of Part 69 of the
Commission's Rules Relating to Enhanced Service Providers, CC Docket No. 87-215, 2 FCC Rcd 4305 (1987).
80

Id.; see also Amendments of Part 69 of the Commission's Rules Relating to Enhanced Service Providers,
Notice of Proposed Rulemaking, 2 FCC Rcd at 4305 (1987) ("We . . . intended to impose interstate access charges
on enhanced service providers for their use of local exchange facilities to originate and terminate their interstate
offerings."); ESP Exemption Order, 3 FCC Rcd at 2635 n.8, 2637 n.53 (1988) ("we granted temporary exemptions
from payment of access charges to certain classes of exchange access users, including enhanced service
providers.")
81

See, e.g., id. See also Access Charge Reform, Notice of Proposed Rulemaking, Notice of Inquiry, 11 FCC
Rcd 21354, 21478 (1996) ("although ESPs may use incumbent LEC facilities to originate and terminate interstate
calls, ESPs should not be required to pay interstate access charges.") (emphasis added).
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single state is jurisdictionally intrastate, and a call that originates in one state and terminates in a
different state (or country) is jurisdictionally interstate.82 An Internet communication does not
necessarily have a point of "termination" in the traditional sense. In a single Internet
communication, an Internet user may, for example, access websites that reside on servers in
various state or foreign countries, communicate directly with another Internet user, or chat on-line
with a group of Internet users located in the same local exchange or in another country,83 and may
do so either sequentially or simultaneously. Accordingly, we recognize that some of the ISP
traffic carried by GTE's ADSL service may be destined for intrastate or even local Internet
websites or databases.
23. GTE argues that its ADSL service is properly tariffed at the federal level on the
ground that it similar to existing special access services that are subject to federal regulation under
the mixed-use facilities rule because more than ten percent of the traffic is interstate.84 The
mixed-use facilities rule was introduced in a 1989 proceeding involving the re-examination of the
separations treatment of "mixed-use" special access lines.85 Specifically, in the MTS/WATS
Market Structure Order, the Commission adopted the Joint Board's recommendation that "mixeduse" special access lines (i.e., lines carrying both intrastate and interstate traffic) are subject to the
Commission's jurisdiction where it is not possible to separate the uses of the special access lines
by jurisdiction.86 The Commission found that special access lines carrying more than de minimis
amounts of interstate traffic to private line systems should be assigned to the interstate
jurisdiction.87 Interstate traffic is deemed de minimis when it amounts to ten percent or less of the
total traffic on a special access line.88

82

Universal Service Order, 12 FCC Rcd at 9173.

83

See, e.g., Kevin Werbach, Digital Tornado: The Internet and Telecommunications Policy, OPP Working
Paper No. 29, at 45 (Mar. 1997).
84

See, e.g., GTE Rebuttal at 15.

85

MTS and WATS Market Structure, Amendment of Part 36 of the Commission's Rules and Establishment of
a Joint Board, 4 FCC Rcd 5660 (1989) (MTS/WATS Market Structure Separations Order).
86

Id.

87

Id. at 5660, 5661. A private line service is a service for communications between specified locations for a
continuous period or for regularly recurring periods at stated hours. 47 C.F.R. Pt 36, App. For example, high
volume voice telephony customers purchase private line services as a means of obtaining direct access to
interexchange carrier (IXC) networks.
88

Id. at 5660.
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24. GTE contends that its ADSL service is similar to special access lines currently subject
to federal regulation under the mixed-use facilities rule, and, thus, its ADSL service should be
similarly regulated at the federal level.89 Section 69.2 of the Commission's rules defines "access
service" as including "services and facilities provided for the origination or termination of any
interstate or foreign telecommunication."90 There are two categories of access service: switched
and special. Switched access services share the local switch to route originating and terminating
interstate toll calls. Special access services, by contrast, generally provide a dedicated path
between an end user and an IXC's point of presence. The special access category includes a wide
variety of facilities and services, such as wideband data, video, and program audio services.91
25. We agree that GTE's ADSL service is a special access service, thus warranting federal
regulation under the "ten percent" rule. Like the point-to-point private line service high volume
telephony customers purchase for direct access to IXCs' networks, GTE's ADSL service provides
end users with a direct access to their selected ISPs, over a connection that is dedicated to ISP
access.92 This dedicated access enables end users to avoid the problems associated with circuitswitched, dial-up access, such as long holding times and inability to connect to the Internet due to
network congestion. The ADSL service also is similar to traditional private line services in that
both services may carry interstate and intrastate traffic, and both services provide direct access
from an end user to a service provider's (ISP or IXC) point of presence.
26. We are not persuaded by ALTS's argument that ADSL service does not fall within the
definition of special access because it does not constitute "interstate telecommunications."93 As
stated above, we disagree with ALTS's suggestion that the "telecommunications" service ends
where the "information service" begins.94 Furthermore, as discussed above, we conclude that
more than a de minimis amount of Internet traffic is destined for websites in other states or other
countries, even though it may not be possible to ascertain the destination of any particular
transmission. For these reasons, we conclude that GTE's ADSL service is subject to federal
jurisdiction under the Commission's mixed-use facilities rule.

89

GTE Direct Case at 19.

90

47 U.S.C. § 69.2(b).

91

See Investigation of Access and Divestiture Related Tariffs, CC Docket No. 83-1145, Phase I and Phase II,
Part I, FCC 85-70, 57 Rad. Reg. 2d 1459, 1465 (Com. Car. Bur. 1985).
92

GTOC Description and Justification at 1.

93

See ALTS Opposition at 4, 18-19; see also ICG Opposition at 6-7; Hyperion Opposition at 3; and ITC/KMC
Opposition at 3.
94

See ¶ 20, supra.
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27. We emphasize that we believe federal tariffing of ADSL service is appropriate where
the service will carry more than a de minimis amount of inseparable interstate traffic.95 Should
GTE or any other incumbent LEC offer an xDSL service that is intrastate in nature, for example,
a "work-at-home" application where a subscriber could connect to a corporate local area
network, that service should be tariffed at the state level.96
28. Several parties further argue that because it is difficult, if not impossible, to separate
intrastate and interstate Internet traffic, federal regulation of this traffic is appropriate pursuant to
the inseverability doctrine.97 Under the inseverability doctrine, pre-emption of state regulation is
permissible "where it is not possible to separate the interstate and the intrastate components of the
asserted FCC regulation."98 The Commission bears the burden of demonstrating that state
regulation "negates the exercise by the FCC of its own lawful authority over interstate
communications."99 In light of our finding that GTE's ADSL service is subject to federal
jurisdiction under the Commission's mixed use facilities rule and properly tariffed as an interstate
service, we need not reach the question of whether the inseverability doctrine applies.
29. Many commenters urge the Commission to clarify that any conclusion on the
jurisdictional nature of GTE's ADSL service has no bearing on the jurisdictional nature of circuitswitched traffic, particularly dial-up calls to the local ISP platform.100 These parties contend that
characterizing GTE's ADSL service as interstate would allow incumbent LECs to avoid their
obligations to pay reciprocal compensation to competitive LECs for the transport and termination

95

See, e.g., GTE Rebuttal at 15 (GTE will ask every ADSL customer to certify that ten percent or more of its
traffic is interstate).
96

See GTE Rebuttal at 15-16 (if ADSL "traffic warrants state tariffing, GTE will do so").

97

GTE Direct Case at 18; Time Warner Comments at 2; USTA Comments at 6-7; Covad Comments at 3-7;
and Bell Atlantic Comments at 3-4.
98

Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 375 n.4 (1986); see also North Carolina Utils. Comm'n
v. FCC, 537 F.2d 787 (4th Cir.), cert. denied, 429 U.S. 1027 (1976); North Carolina Utils. Comm'n v. FCC, 552
F.2d 1036 (4th Cir.), cert. denied, 434 U.S. 874 (1977).
99

NARUC v. FCC, 880 F.2d 422, 429 (D.C. Cir. 1989) (citing North Carolina Utils. Comm'n v. FCC, 552 F.2d
1036, 1043 (4th Cir.) (where Commission acted within its authority to permit subscribers to provide their own
telephones, pre-emption of inconsistent state regulation prohibiting subscribers from connecting their own phones
unless used exclusively in interstate service upheld since state regulation would negate the federal tariff), cert.
denied, 434 U.S. 874 (1977)).
100

See, e.g., ICG Opposition at 11; ALTS Opposition at 22; Intermedia/e.spire Opposition at 5; Splitrock
Opposition at 3; Time Warner Comments at 2, 9; ITC/KMC Opposition at 8; Ohio Commission Comments at 7;
and AT&T Opposition at 8.
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of circuit switched, dial-up calls from end users to ISPs.101 As stated above, our decision in this
proceeding relates only to the jurisdictional treatment of the high speed access connection
between an end user subscriber and an ISP, as described in GTE's tariff. We make no
determination in this Order concerning whether incumbent LECs should be required to pay
reciprocal compensation when they exchange Internet traffic with competitive LECs.102
30. Finally, we reject the argument advanced by some commenters that the Commission
should defer the tariffing of DSL services to the states in order to lessen the possibility of a price
squeeze.103 These commenters argue that federal tariffing of DSL services will subject
competitors to a price squeeze, because the federally tariffed DSL rate may be lower in some
states than the sum of the prices of unbundled network element inputs, such as loops and
collocation, that competitive LECs must purchase to offer competing services.104 They suggest
that the Commission should either: (1) require GTE to impute to its ADSL service charges for
loops, collocation, and transport elements that it imposes on its competitors; or (2) defer tariffing
of DSL services to the states, which have jurisdiction over the pricing of network elements.105
31. We do not agree that the possibility of a price squeeze warrants transfer of our
ratemaking authority over DSL services to the states. First, it is not clear that fear of a price
squeeze is well-founded. Northpoint's argument is premised on its assertion that GTE's rate for
its ADSL service "is less than the price it charges competitive LECS for the loops, collocation and
transport necessary to provide DSL service,"106 but this is not an apt comparison. When a
requesting carrier purchases these unbundled network elements, the facilities in question are
capable of supporting a variety of services in addition to ADSL, such as local exchange service
and access services. Competitors need not recover their costs from ADSL service alone; they
have the same opportunity as GTE to recover the costs of network elements from all of the
services they offer using those facilities.107 Thus, a carrier choosing to offer only data service over
a facility that is capable of carrying more, such as GTE's ADSL offering, may not reap the entire

101

See, e.g., ICG Opposition at 11; ALTS Opposition at 22; Intermedia/e.spire Opposition at 5; Splitrock
Opposition at 3; Time Warner Comments at 2, 9; ITC/KMC Opposition at 8; and AT&T Opposition at 8.
102

See ¶ 2, supra.

103

See, e.g., Northpoint Response at 5; ALTS Opposition at 14.

104

Northpoint Response at 3.

105

Id. at 4-5.

106

Id. at 4.

107

See e.g., Bell Atlantic Comments at 11.
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revenue stream that the facility has to offer. Moreover, taken to its logical conclusion,
Northpoint's reasoning would suggest that all interstate access services be regulated by the states,
because those services can be provided by competitors through the use of unbundled network
elements priced by the states.108 Such an outcome is neither necessary nor contemplated by the
Act.109
32. This Commission is well-versed in addressing the price squeeze concerns of new
entrants and has in the past successfully forestalled attempts by incumbent LECs to shift costs to
monopoly services in order to justify rates that effect a price squeeze.110 We have ample authority
under the Act to conduct an investigation to determine whether rates for DSL services are just
and reasonable.111 Moreover, although states have jurisdiction to determine the prices of
unbundled network elements, those prices are a matter of public record that the Commission may
examine in the context of determining the reasonableness of DSL rates or in the event of a
complaint alleging a price squeeze. We conclude, therefore, that federal tariffing of interstate
DSL services, such as the one at issue here, is appropriate, and we will address any price squeeze
concerns as they arise.
IV. ORDERING CLAUSES
33. Accordingly, IT IS ORDERED, pursuant to Section 204(b) of the Communications
Act of 1934, 47 U.S.C. § 204(b), that GTOC Transmittal No. 1148, proposing to offer GTE DSL
Solutions-ADSL Service, is an interstate access service subject to this Commission's jurisdiction.
34. IT IS FURTHER ORDERED, that the investigation and accounting order imposed by
the Common Carrier Bureau in CC Docket No. 98-79 with respect to GTE for the designated
issues as discussed herein IS TERMINATED.

108

GTE Direct Case at 25-26; Ameritech Comments at 26.

109

See, e.g., Competitive Telecomms. Ass'n v. FCC, 117 F.3d 1068 (8th Cir. 1997) (upholding Commission
decision to allow incumbent LECs for interim period to collect access charges from interconnecting carriers for all
interstate minutes traversing the incumbent LECs' local switches, for which the carriers pay unbundled local
switching charges).
110

See, e.g., INFONXX, Inc. v. New York Telephone Company, Memorandum Opinion and Order, 13 FCC
Rcd 3589 (1997); In the Matter of Amendment of the Commission's Rules to Establish Competitive Service
Safeguards for Local Exchange Carrier Provision of Commercial Mobile Radio Services, Report and Order, 12
FCC Rcd 15668 (1997); see also ACI/Firstworld Comments at 9.
111

E.g., 47 U.S.C. §§ 204-205.
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APPENDIX A
Comments
ACI Corp.
America Online
Ameritech
Association for Local Telecommunications Services (ALTS)
AT&T Corp.
Bell Atlantic
BellSouth Corporation
Commercial Internet eXchange Association
Competitive Telecommunications Association (CompTel)
Covad Communications Company (Covad)
e.spire Communications, Inc.
Firstworld Communications, Inc.
Florida Digital Network, Inc.
Focal Communications Corporation
Hyperion Telecommunications, Inc.
GTE Service Corporation
GST Telecom Inc.
ICG Telecom Group
Intermedia Communications, Inc.
Internet Service Providers' Consortium (ISPC)
ITC^Delta Communications, Inc. (ITC)
KMC Telecom, Inc.
MediaOne Group, Inc.
MCI/Worldcom, Inc. (MCI)
National Association of Regulatory Utility Commissioners (NARUC)
New York Department of Public Service Commission
Northpoint Communications, Inc. (Northpoint)
Pacific Bell Telephone Company (PacBell)
Pac-West Telecomm, Inc.
Pennsylvania Public Utility Commission
Public Utility Commission of Texas
Public Utility Commission of Oregon
RCN Telecomm Services, Inc.
Southwestern Bell Telephone Company, Nevada Bell Telephone Company (SBC)
Splitrock Services, Inc.
Sprint Corporation
Time Warner Communications
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United States Telephone Association (USTA)
U S West, Inc.
Washington Utilities and Transportation Commission
Virginia State Corporation Commission
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October 30, 1998

Separate Statement of
Commissioners Harold Furchtgott-Roth and Gloria Tristani,
Dissenting in Part
We support today's decision finding that GTE's DSL tariff includes an interstate service
offering properly filed at the federal level. We write separately, however, to express our
unwillingness to address the broader issues related to the jurisdictional nature of ISP traffic in this
proceeding. That broader issue seems to be of enormous importance to many businesses,
industries and consumers today, and doubtlessly many more tomorrow. The Commission faces
no statutory deadline on the broader issue of the jurisdictional nature of ISP traffic, and thus we
would prefer caution.
The Commission does face a statutory deadline on the GTE tariff, but we could have
allowed that tariff to go into effect as a lawful provision of a private service without addressing
these broader questions. Such a result would not have reached the broader issue of whether ISP
traffic over this DSL service is inherently interstate. Neither would such a decision have required
the Commission to determine that "the communications at issue here do not terminate at the ISP's
local server, as some CLECs and ISPs contend, but continue to the ultimate destination or
destinations, very often at a distant Internet website accessed by the end user."1 Nor would we
need to conclude that "[t]he fact that the facilities and apparatus used for GTE's DSL service
offering may be located within a single state does not affect our jurisdiction."2 Such sweeping
statements about this agency's jurisdiction -- and even more importantly the logical application of
that framework -- could have broad and even unintended implications for many state commission
decisions. Despite the majority's attempt to insulate State commission decisions, we are
concerned that the logical application of that framework could have broader implications, and that
is why we would urge greater caution and a narrower decision. Of course, we urge all parties to
exercise caution pending the Commission's decision next week.
The majority's decision to address the jurisdictional nature of ISP traffic has the
unfortunate consequence of necessitating a discussion of the relationship between today's decision
and existing state commission decisions concerning reciprocal compensation. That analysis by the
Commission could have major ramifications for incumbent LECs, CLECs, state commissions, and
consumers. At this point, we are uncertain of how to characterize the impact, if any, of today's
Order on state commission decisions. In our judgment, such a discussion should have been
deferred until next week when we will address reciprocal compensation issues more
comprehensively.

1

Memorandum Opinion and Order at para. 19.

2

Id.

We think that it is important to reach a well-reasoned solution, and one that can
withstand the inevitable weight of both close judicial scrutiny and market reaction. If we proceed
rapidly with a solution that has not been fully vetted, we will create even greater uncertainty in the
market, raising the specter of possible defeat in court, and exacerbating an already difficult market
condition. Such a result will have benefitted no one but the litigation profession.
As a narrower resolution of the tariff before us is possible, we would have preferred to
meet that deadline in a manner that does not precommit this agency to a scheme whose logic
could dictate a resolution of some of the reciprocal compensation issues that we are not prepared
to endorse.
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