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NOTES FROM THE CHAIR


	I look forward to seeing many of you at the ASIL Annual Meeting, April 9-12, at the ANA Hotel in Washington.  Please be sure to join the interest group's meeting at 8:00 a.m. on Friday, April 11, now scheduled for the "Sulgrave Room."  William J. Davey, Director of the Legal Affairs Division of the WTO, has agreed to speak to our group about current legal developments at the WTO.  He will avoid dispute resolution topics, as he will be addressing dispute resolution in a panel that very afternoon, along with John Jackson and others. Coffee and pastries will be served.  In addition, we will have a report of the nominating committee, chaired by Prof. Ronald Brand, for a new slate of officers for the interest group.


	As you know, the theme of the annual meeting is "Implementation, Compliance and Effectiveness."  While to many, compliance and effectiveness are like slenderness and wealth-- you can never have too much--students of international economic law recognize that a degree of laxity is sometimes built into the system, and is sometimes welcome.


	There are many additional panels of interest to those of us who study international economic law.  Gary Horlick, Jeffrey Schott and others will discuss "A Private Sector View of U.S. International Trade Negotiations."  There will be a "Roundtable of International Financial Institution General Counsels."  Roger Goebel, Ingrid Persaud, Joseph Weiler and others will discuss the European Union as a model of compliance and effectiveness. Linda Quinn, Anne- Marie Slaughter and Diane Wood will discuss "Regulatory Cooperation for Effectiveness and Compliance:  Strategies for Joint Action Among
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Notes from the Chair - cont'd


Securities, Banking and Antitrust Regulators."  The prior two panels were suggested by the interest group.  Eric Stein, Jochen Frowein, Gennady Danilenko and Yuji Iwasawa will discuss "International Law in Domestic Legal Orders:  A Comparative Perspective."  There will also be panels on "Intellectual Property in the Pacific Rim Countries" and "Dealing with Corruption: Effectiveness of Existing Regimes on Doing Business."  The offerings are rich.
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ASIL Events Relating to 


International Economic Law


Tentative Schedule


April 2 - ASIL International Financial Institutions Breakfast Briefing:  Speaker - Dr. Ibrahim F. Shihata, Vice President and General Counsel, The World Bank.  At:  Tillar House, 2223 Massachusetts Avenue, Washington, DC; Time:  8:00-9:00 a.m.; Fee:  ASIL Members - $10; Non-Members - $15; Organizer:  Leo Phillips, Manor Care, Inc.; Chair, ASIL Corporate Counsel Committee.


April 9-12 - ASIL 91st Annual Meeting; At:  ANA Hotel, 2401 M Street, NW, Washington, DC.; Theme:  "Compliance, Implementation and Effectiveness."  Jose E. Alvarez, University of Michigan Law School, and Deborah K. Burand, Shearman & Sterling, New York; Co-Chairs, ASIL 1997 Annual Meeting Program Committee.


May 7 - ASIL Corporate Counsel Committee Breakfast Briefing:  Speaker to be announced; At:  Tillar House, 2223 Massachusetts Avenue, Washington, DC; Time:  8:00-9:00 a.m.; Fee:  ASIL Members - $10; Non-Members - $15; Organizer:  Leo Phillips, Manor Care, Inc.; Chair, ASIL Corporate Counsel


June 4 - ASIL Corporate Counsel Breakfast Briefing:  Speaker to be announced.  At:  Tillar House, 2223 Massachusetts Avenue, Washington, DC; Time:  8:00-9:00 a.m.; Fee:  ASIL Members - $10; Non-Members - $15; Organizer:  Leo Phillips, Manor Care, Inc.; Chair, ASIL Corporate Counsel Committee.


July 2-5 - ASIL/NVIR Fourth Hague Joint Conference.  Theme:  "Contemporary Issues of International Law:  New Forms, New Applications"; At:  The Kurhaus Hotel, The Hague, Netherlands; Organizers:  Donald Francis Donovan, Debevoise & Plimpton, New York, and Nico J. Schrijver, Institute of Social Studies, The Hague; Co-Chairs, Fourth Hague Joint Conference Program Committee.


July 9 - ASIL Corporate Counsel Committee Breakfast Briefing:  Speaker to be announced.  At:  Tillar House, 2223 Massachusetts Avenue, Washington, DC; Time:  8:00-9:00 a.m.; Fee:  ASIL Members - $10; Non-Members - $15; Organizer:  Leo Phillips, Manor Care, Inc.; Chair, ASIL Corporate Counsel Committee.





*Dates and speakers subject to change.  For current information on ASIL Events, contact the ASIL Services Group at 202-939-6000.








HELMS-BURTON, THE U.S., 


AND THE WTO





(John H. Jackson and Andreas F. Lowenfeld)





	Rarely has a move by the U.S. government to impose its political views on other countries' economies aroused as much anger as has the Cuban Liberty and Democratic Solidarity (Libertad) Act of 1996, widely known as the Helms-Burton Act.  President Clinton originally opposed the Act, but signed it into law in March 1996, following the downing by the Cuban Air Force of two light planes flown by members of an anti-casto organization based in the United States.


	Helms-Burton does several things.  It freezes the 35 year-old U.S. embargo against trade with and investment in Cuba, which applies not only to U.S. firms but also to overseas firms owned or controlled by "U.S. persons."  It opens third country companies "trafficking" in Cuban property once owned by Americans to suits in the United States by the former owners, suits that could result in damages equal not to the value of trade being conducted by the defendants, but to the value of the property once owned by the American plaintiffs, and possibly even to three times that value.  And it requires exclusion from the United States, even for visits, of officers or controlling shareholders -- and their families -- of companies that "traffic" in property formerly owned or claimed to by owned by American nationals.


	Even before the bill was passed, European, Canadian, and Mexican officials asserted that the United States was unlawfully exercising its jurisdiction extraterritorially, in that it was threatening to punish lawful activity -- trade, investment, and tourism -- carried out by residents of, say, Canada or Great Britain with an independent country, Cuba.  In response, President Clinton has twice suspended, for six-month periods, the provision of Helms-Burton authorizing suits against "traffickers" in the United States by former owners.  The Europeans, however, assert that suspension is not good enough.  The very threat of such suits, like a sword of Damocles, creates a disincentive to investment or long-term trading relationships.  The EU has now taken its case to the World Trade Organization and its new dispute settlement procedures.


	The WTO complaint against the U.S. raises a list of possible inconsistencies with various parts of the WTO treaty texts.  Although the arguments to be made about these are not yet clear, at least to the public, the U.S. may have valid defenses to the substance of some of the complaint.


	One subject of this complex case is particularly perplexing and cuts across the many specific complaints and arguments.  This is the subject of the "national security exceptions" in the WTO treaty texts, both GATT Article 21 applying to trade in goods, and GATS Article 14 applying to trade in services.  Some argue these would provide a defense for the U.S. to many if not all of the U.S. Helms-Burton measures, even if some of these measures would otherwise be considered to be inconsistent with U.S. treaty obligations.  These exceptions, however, if given a broad interpretation, could undermine the whole WTO treaty and impair the security and stability of the world trading system for which the WTO has been created.


	On the other hand, national security is obviously extremely important to all nations, and for an international organization to disregard the importance of this subject and to easily override national concerns and policy conclusions relating to it, could lead powerful trading nations to ignore or disregard the rules of such organization.  A key interpretation question for the national security exception is whether this exception permits a WTO member to decide for itself, to "auto-determine," whether the criteria for invoking the exception exist.  If the answer is yes, then arguably a government need only invoke the exception to end a proceeding against it, no matter what the underlying facts of the case are.


�	The critical language of the national security exception reads:


	Nothing in this Agreement shall be construed . . .


(b)	to prevent any contracting party from taking any action which it considers necessary for the protection of its essential security interests


(i)	relating to fissionable materials....


(ii)	relating to the traffic of arms....


(iii)	taken in time of war or other emergency in international relations;....


	Is this a free-floating mandate to any member nation to decide when it may take a trade-restrictive action notwithstanding what is written in GATT or GATs?  Or is there some implied requirement that a WTO member invoking the national security exception have a good faith rationale for avoiding the restraints of the trade treaties?  After all, any product can be linked to national security:  Premier Khrushchev, mocking U.S. export controls, once suggested an embargo on buttons, because they can be used to hold up solder's trousers.  It has seriously been argued that a shoe industry deserved protection from imports because an army must have shoes.


	Cases in the GATT prior to the WTO are "guidance" for the WTO, but very few GATT cases (and so far, no WTO cases) have addressed the meaning of Article XXI.  There is some GATT practice supporting "auto-determination," but the only time a GATT panel has favored this approach, its view was constrained by particular "terms of reference" to the panel, which are not today present in the case.


	It was the United States, more than any other participant in the Uruguay Round, that urged adoption of a dispute settlement system that could not be frustrated by a prospective defendant.  Now that system has been invoked by the European Union to require creation of a three-person panel to hear the complaint against Helms-Burton.  On the merits, the United States might well have a number of defenses.  And on the question of auto-determination, the U.S. case is at least plausible -- more plausible than a contention that Cuba in 1997 poses a security threat to the United States giving rise to an emergency in international relations.  But some reports suggest that the United States is not prepared to take its chances in court.  It is walking away from the arena, just as it did in the Nicaragua case before the World Court a decade ago.  It seems to us that the greatest threat is not to the EU from Helms-Burton or to the United States from Cuba, but to the world trading system and its firm but still fragile system for compulsory adjudication and enforcement of trade disputes.


	The U.S. is the largest single user of the WTO dispute settlement procedures, having already brought 25 complaints (out of a total of 68).  It has announced its satisfaction with the dispute procedures and indicated how important they are to U.S. foreign economic policy.  The new WTO procedures explicitly obligate members to abide by the procedures in all disputes between members concerning their rights and obligations under the WTO agreement and the Understanding On Dispute Settlement "in isolation or in combination with any other covered agreement."  For the U.S. to boycott the proceeding would not only be damaging to the WTO institution, but would damage U.S. policy as other WTO members viewed the U.S. as jeopardizing everyone's longer term interests in building a viable world trade system, for the sake of short run political considerations.  Other WTO members, including some now the subject of U.S. complaints, could more easily diminish the importance of the U.S. complaints when the U.S. takes such a position.  This could affect crucial cases now pending, such as bananas and beef hormones treatment by the EC, automobile trade treatment by Indonesia and Brazil, and treatment of film trade by Japan.  Without U.S. participation in the Helms-Burton case, a dispute panel is likely to be less well informed and less educated by arguments that could lean towards the notion of auto-determination or other intermediate measures of great deference to national government "national security" determinations.


�	But even with full participation of the U.S. before a panel, there are still tough policy decisions.  It would not be in the interest of the U.S. to develop a complete auto-determination interpretation of the national security exception, allowing governments to protect shoe or bubble-gum industries merely to invoking the exception with not even a threshold or "reasonableness" criterion.  Governments could also be tempted to invoke the exception to justify discriminatory trade actions to favor a particular nation whose friendship is needed for military and political policy concerns, or to justify certain regional trade arrangements that do not fulfill the normal GATT/WTO criteria for approval.  A panel (and an appellate body panel if an appeal occurred) would need to consider judiciously and with great care competing policy objectives of the national security language.  It is even conceivable that a line could be drawn that would prevent such abuse mentioned above, yet defer to the U.S. in the Helms-Burton case.  In any event, the careful consideration of this subject would take some time under the WTO procedures, and might give additional breathing space to the parties to reach a settlement.  After all, it is likely not to be in the interests of the European Community to create a precedent that intruded too far on national determinations about "essential security interests."





John H. Jackson, Professor of Law, University of Michigan, and Andreas F. Lowenfeld, Professor of Law, New York University.


COUNTRIES BEGINNING TO TAKE ACTION UNDER NEWLY


ENACTED ANTIDUMPING AND COUNTERVAILING MECHANISMS





The Uruguay Round of Trade Agreements required countries to reduce their tariffs and eliminate import barriers.  Since the establishment of the WTO, there has been a growing trend among many governments around the world to take action to prevent the importation of allegedly dumped or subsidized products as tariffs have been reduced and barriers to trade have been eliminated.


The application of antidumping ("AD") laws represents an important step in the overall development of the international trading system   -- that these countries are beginning to shed their protectionist measures in favor of freer international trade.  If used wisely, the antidumping laws can help countries regulate unfair trade practices.  If abused, however, antidumping laws are simply a surrogate for the old methods of protection.  Now, all member countries to the WTO will be watched more carefully and may be subjected to international appellate procedures of the WTO if they run afoul of its requirements.  


The Royal Thai Government ("RTG") issued its first AD determinations under Thailand's post-WTO unfair trade laws on December 27, 1996.  These cases provide a glimpse of what could be expected from countries that do not have a history of active participation in AD investigations.  


Thailand's recent cases reveal the following with respect to Thailand's AD practice:


(	The Department of Foreign Trade ("DFT") at the Ministry of Commerce ("MOC") conducts the dumping investigations and the Department of Internal Trade ("DIT") at the MOC conducts the injury investigations, with the multi-agency Committee on Dumping and Subsidy ("Committee") conducting further deliberation and making the ultimate decision.


�(	The DIT & DFT will not disclose to representatives of parties confidential information.


(	Although required by the WTO Agreement, the RTG has not yet established an independent appellate body to which appeals may be taken on decisions of the Committee.  


(	Thai dumping determina�tions are "prospective," like the EU, rather than "retrospective," like the U.S.


(	Thai law, like the EU model, allows for collection of antidumping duties at less than the dumping margin calculated from comparing normal value to export price (in one preliminary determination, the duty was reduced due to the impact on domestic downstream industries).  


(	Although the Thai practice is to permit both direct and indirect expense adjustments to normal value and export price when assessing dumping, it is unclear the extent to which this occurred in the recent preliminary determinations as the crucial information was not disclosed.


(	The DFT may base price comparisons for assessing dumping on either (a) facts available (i.e, "best information available" or "BIA"), because exporters do not cooperate with Thai investigators, or (b) surrogate information because the exporters’ home markets are found to be non-market economy countries  (i.e., Russia and Ukraine in the recent preliminary investigations).


(	For purposes of assessing injury, the DIT may cumulate imports from various countries (i.e., preliminary investigations involving Rusia and Ukraine). 


(	The DIT may, as in the U.S. and EU, exclude related parties and importers from the domestic industry.


  


This is an excerpt from an article co-written by Kenneth  Pierce, Matthew Nicely, and Lyle Vander Schaaf of Willkie Farr & Gallagher that will appear in the April 1997 issue of Dool Paha (roughly translated as "Balance Carrier"), the legal journal of the Ministry of Justice of Thailand.  Any materials can be obtained from Lyle Vander Schaaf.  tel. (202) 429-4778; fax: (202) 887-8979; e-mail:


lyle_vander_schaaf _at_wfgnyhub%wfgnyhub@mcimail.com


If you have any information, regulations or laws  concerning antidumping actions in countries that, prior to the WTO Agreements, did not typically take such action, Lyle would like to hear from you for a possible exchange of documents and posting on the IELG Home page.
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Raj Bhala of the School of Law, William and Mary, has recently written a casebook, International Trade Law: Cases and Materials, which has been published by The Michie Company.  It is the first law school casebook devoted exclusively to international trade law and covers all aspects of GATT-WTO, NAFTA, and U.S. trade law.  It also highlights trade relations with the Pacific Rim.  The casebook is accompanied by a Documents Supplement and Teacher's Manual.  It may be ordered by calling Michie at 1-800-446-3410, ext. 7650 (Jeff Crigger).  


Daniel Bradlow of the Washington College of Law, American University has been ap-


pointed Director, International Legal Studies Program (Effective July, 1996).  Also he has published an article entitled A Test Case for the World Bank, 11 Am U. J. Int'l. L. & Pol'y 267 (1996) (about first case of the World Bank In�
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spection Panel).  He has also developed a training package on Negotiating Commercial Loan Agreements and Negotiating with Bilateral Aid Agencies for the United Nations, and conducted a training program for government officials from 8 Southern and Eastern African countries in  Tanzania.  He recently returned from Sabbatical at the Community Law Centre, University of the Western Cape, South Africa, where he worked on public debt management in South Africa.  


In October, he conducted a week-long workshop on "Teaching International Economic Law" for legal scholars in South Africa.  Also in October, he organized a conference on "The Role of the State in Promoting Sustainable and Equitable Development," that included the following panels:  Democratic Governance and the Promotion of Sustainable & Equitable Development; Defining the Appropriate Balance Between Rules & Discretion In Public Administration; and The Relationship Between Citizen Voice and the Promotion of Sustainable and Equitable Development.  Panelists at this conference included Kwesi Botchwey, Development Associate, Harvard Institute for International Development, former Minister of Finance, Ghana; Robert Picciotto, Director General, Operations Evaluation Department, World Bank; Jan Pronk, Minister of Development Cooperation, the Netherlands; Susan Rose-Ackerman, Henry R. Luce Professor of Jurisprudence, Yale Law School; Ibrahim Shihata, Senior Vice President and General Counsel, World Bank; David Vladeck, Executive Director, Public Citizens Litigation Group; and Ian Golden, CEO, Development Bank of South Africa.


William O. Hennessey of the Franklin Pierce Law Center has been designated by the World Intellectual Property Organization as Coordinator of the 1997 WIPO Academy for African, Arab, and Caribbean Countries, to be held in Geneva in May and early June 1997.


Patrick C. Reed is the author of a new book entitled The Role of Federal Courts in U.S. Customs and International Trade Law, published by Oceana Publications, Inc.  The book examines the history and current functions of the U.S. Court of International Trade and Court of Appeals for the Federal Circuit, focusing on the availability and scope of judicial review under the customs and international trade laws.


Paul Stephan, in cooperation with the U.S. Tax Court, has organized a training program for the Higher Arbitration Court of the Russian Federation on tax dispute resolution.  He currently is working on a book, tentatively titled The New International Law-Legitimacy and Meaning in the International Order.


Marcia A. Wiss has joined Wilmer, Cutler & Pickering in its Washington office and will continue her practice in international financial transactions and international commercial law.  She continues to teach "Structuring and Financing Foreign Investment" as an Adjunct Professor at Georgetown University Law Center as she has for the past dozen years.


Maurice Wolf, a long time member of the ASIL and a member of IELG and a founding member and partner of the Washington based law firm of Wolf, Arnold & Cardoso, P.C. since 1977, has been appointed Visiting Professor of International Law at the Washington College of Law of the American University for the 1996-97 Academic year.  He is teaching International Trade Law and a seminar the first semester on International Commercial Arbitration and the Legal Aspect of Privatizations in Emerging Economies, the second semester.  Mr. Wolf, a former Senior Counsel at the Inter-American Development Bank and a pioneer in satellite Communications at the FCC in the 1960's will continue his relationship to the firm as of counsel.





�



Member News Form�
�
�
�
Please use this form to let us know of any publications or new developments concerning yourself or other members such as job changes or projects that would interest other members.�
�
Name:_________________________________________________________________________________�
�
Phone:_________________________________________________________________________________�
�
Affiliation:______________________________________________________________________________�
�
News:__________________________________________________________________________________�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�



Send to:  Lyle B. Vander Schaaf, Willkie Farr & Gallagher, Three Lafayette Centre, 1155 21st St. N.W., Washington, D.C.  20036-3384.  Fax:  (202) 887-8979.  E-Mail:  Lyle_Vander_Schaaf_at_wfgnyhub%wfgnyhub@mci mail.com. 
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Revised ASILIELG Home Page


Internet users examine the group's home page at the following url:


http://www.tufts.edu/fletcher/inter_econ_law/index.htm


This home page now has expanded links to a variety of international economic law topics, including international trade, regional integration, international business regulation, law and development and international financial law.  Suggestions for additional links are welcome.  In addition, the home page will over time include more working papers for downloading and academic materials such as syllabi.


The home page was referenced as a useful site in materials from a seminar on internet research for trade lawyers sponsored by the ABA's Section on International Law and Practice held  November 19, 1996.
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