
Federal Communications Commission
DA 00-2240


Federal Communications Commission
DA 00-2240


Before the

Federal Communications Commission

Washington, D.C. 20554

	In the Matter of:

MediaOne of Los Angeles, Inc. and MediaOne

Group, Inc.

For Modification of the Los Angeles,

California DMA

Costa de Oro Television, Inc. v. MediaOne

Request for Carriage


	)

)

)

)

)

)

)

)

)

)

)
	CSR-5556-A

CSR-5523-M


MEMORANDUM OPINION AND ORDER
          Adopted:  September 29, 2000
   Released:  October 3, 2000
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I. INTRODUCTION

1. MediaOne of Los Angeles, Inc. and MediaOne Group, Inc. (“MediaOne”) filed the above-captioned petition for special relief seeking to modify the Los Angeles, California designated market area (“DMA”) relative to television broadcast station KJLA (Ch. 57), Ventura, California.  Specifically, MediaOne requests that KJLA be excluded, for purposes of the cable television mandatory broadcast signal carriage rules, from the communities served by its Bowcroft, Compton, Corona, Costa Mesa, Cypress, Harbor, Lake Elsinore, and Tustin, California cable systems.
  An opposition to this petition was filed on behalf of Costa de Oro Television, Inc., licensee of Station KJLA to which MediaOne has replied (“KJLA”).  In addition, KJLA has filed a must carry complaint against MediaOne for its failure to carry its signal on various cable systems in the Los Angeles market.
  KJLA subsequently requested that this complaint be consolidated with the modification petition filed by MediaOne.  As a result, the opposition and reply noted above also refer to KJLA’s must carry complaint.

II. BACKGROUND

2. Pursuant to Section 614 of the Communications Act and implementing rules adopted by the Commission in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues (“Must Carry Order”),
 commercial television broadcast stations are entitled to assert mandatory carriage rights on cable systems located within the station’s market.  A station’s market for this purpose is its “designated market area,” or DMA, as defined by Nielsen Media Research.
  A DMA is a geographic market designation that defines each television market exclusive of others, based on measured viewing patterns.  Essentially, each county in the United States is allocated to a market based on which home-market stations receive a preponderance of total viewing hours in the county. For purposes of this calculation, both over-the-air and cable television viewing are included.

3. Under the Act, however, the Commission is also directed to consider changes in market areas.  Section 614(h)(1)(C) provides that the Commission may:


with respect to a particular television broadcast station, include additional


communities within its television market or exclude communities from such


station’s television market to better effectuate the purposes of this section.

4. In considering such requests, the 1992 Cable Act provides that:


the Commission shall afford particular attention to the value of localism


by taking into account such factors as -   

(I) whether the station, or other stations located in the same area, have

been historically carried on the cable system or systems within such community;

(II) whether the television station provides coverage or other local 

service to such community;

(III) whether any other television station that is eligible to be carried by a

cable system in such community in fulfillment of the requirements of this

section provides new coverage of issues of concern to such community or

provides carriage or coverage of sporting and other events of interest to the

community;

(IV) evidence of viewing patterns in cable and noncable households within

the areas served by the cable system or systems in such community.

5. The legislative history of the provision states that:


where the presumption in favor of [DMA] carriage would result in cable 


subscribers losing access to local stations because they are outside the


[DMA] in which a local cable system operates, the FCC may make an


adjustment to include or exclude particular communities from a television


station’s market consistent with Congress’ objective to ensure that


television stations be carried in the area in which they serve and which


form their economic market.


* 
*
*
*


[This subsection] establishes certain criteria which the Commission shall


consider in acting on requests to modify the geographic area in which 


stations have signal carriage rights.  These factors are not intended to be


exclusive, but may be used to demonstrate that a community is part of a


particular station’s market.

6. Recently, in the Modification Final Report and Order, the Commission, in an effort to promote administrative efficiency, adopted a standardized evidence approach for modification petitions that requires the following evidence be submitted:

(A) A map or maps illustrating the relevant community locations and

geographic features, station transmitter sites, cable system headend locations,

terrain features that would affect station reception, mileage between the

community and the television station transmitter site, transportation routes

and any other evidence contributing to the scope of the market.

(B) Grade B contour maps delineating the station’s technical service

area and showing the location of the cable system headends and communities

in relating to the service areas.

Note:  Service area maps using Longley-Rice (version 1.2.2) propagation

curves may also be included to support a technical service exhibit.

(C) Available data on shopping and labor patterns in the local

market.

(D) Television station programming information derived from station

logs or the local edition of the television guide.

(E) Cable system channel line-up cards or other exhibits establishing

historic carriage, such as television guide listings.

(F) Published audience data for the relevant station showing its

average all day audience (i.e., the reported audience averaged over 

Sunday-Saturday, 7 a.m., or an equivalent time period) for both cable and

noncable households or other specific audience indicia, such as station

advertising and sales data or viewer contribution records.

Petitions for special relief to modify television markets that do not include the above evidence shall be dismissed without prejudice and may be re-filed at a later date with the appropriate filing fee.  Parties may continue to submit whatever additional evidence they deem appropriate and relevant.

7. With respect to deletions of communities from a station’s market, the legislative history of the provision states that:


The provisions of [this subsection] reflect a recognition that the Commission


may conclude that a community within a station’s [DMA] may be so far


removed from the station that it cannot be deemed part of the station’s


market.  It is not the Committee’s intention that these provisions be used by


cable systems to manipulate their carriage obligations to avoid compliance


with the objectives of this section.  Further, this section is not intended to


permit a cable system to discriminate among several stations licensed to the


same community.  Unless a cable system can point to particularized evidence


that its community is not part of one station’s market, it should not be 


permitted to single out individual stations serving the same area and request


that the cable system’s community be deleted from the station’s television


market.

8. In adopting rules to implement this provision, the Commission indicated that requested changes should be considered on a community-by-community basis rather than on a county-by-county basis, and that they should be treated as specific to particular stations rather than applicable in common to all stations in the market.
  The rules further provide, in accordance with the requirements of the 1992 Cable Act, that a station not be deleted from carriage during the pendency of a modification request.

III. DISCUSSION

A. Market Modification

9. The issue before us is MediaOne’s request to exclude KJLA from mandatory carriage in its cable system communities.
  MediaOne’s communities are located in Los Angeles, Riverside and Orange Counties, California, and are deemed to be part of the Los Angeles DMA. KJLA is licensed to Ventura, California, which is also considered to be part of the Los Angeles DMA.
  The market change process incorporated into the Communications Act is not intended to be a process whereby cable operators may seek relief from the mandatory signal carriage obligations apart from the question of whether a change in the market area is warranted.  When viewed against this backdrop, and considering all of the relevant factual circumstances in the record, we believe that MediaOne’s deletion petition appears to be a legitimate request to redraw DMA boundaries to make them congruous with market realities.

10.  In support of its request, MediaOne states that although KJLA is technically within the same DMA market as its cable systems, KJLA fails to meet any of the market modification criteria for carriage.  MediaOne states that KJLA has no historic carriage in the communities.
  MediaOne argues that a grant of its request would therefore cause no disruption to established viewing patterns or deprive the station of any existing cable audience.  MediaOne points out that not only does KJLA fail to provide a Grade B signal to any of the communities at issue, but it is geographically remote, with distances ranging from 63 to 132 miles from the communities.
  MediaOne maintains that these distances are similar to or exceed distances in previous Commission orders which were found to justify the exclusion of a station.
  MediaOne argues that the relative driving distances and times are also indications of KJLA’s lack of nexus with the communities. MediaOne states that it is approximately 149 miles driving distance from Ventura to Murrieta Hot Springs, at an estimated nearly 3 hours driving time.
  In addition, MediaOne states that Ventura is physically separated from the communities by the Santa Monica and Santa Susanna Mountains.  MediaOne states that this was one of the factors noted by the Commission in its market modification decision in Costa de Oro Television, Inc.
  MediaOne notes further that signal strength studies it conducted indicate that KJLA fails to provide an adequate signal to MediaOne’s principal headend locations.
  As a result, MediaOne asserts that it is unlikely that KJLA would be able to deliver a good quality off-air signal to the individual households served.  MediaOne states that this, combined with the results of the Longley-Rice study of KJLA’s signal, demonstrate that the communities at issue are clearly beyond KJLA’s actual market reach.

11. MediaOne states that it also does not appear that KJLA provides any local programming to the communities herein.  According to KJLA’s program listings, MediaOne states that it appears that the majority of the station’s programming consists primarily of home shopping programs, other “paid programming,” and general business programs.  MediaOne points out that in Costa de Oro the Commission correctly recognized that such programming was not local to the majority of the cable communities.
  Moreover, MediaOne states that KJLA is not listed in the Orange County Register, the Daily Breeze and the Long Beach Press-Telegram, local newspapers covering many of the communities. In addition, MediaOne states that its systems carry several stations licensed to nearby Los Angeles which all provide either Grade A or Grade B coverage as well as an off-air signal.  MediaOne states that these stations all provide extensive coverage of local news and sporting events.
  MediaOne points out that its systems also carry several Spanish-language stations, several of which air 24-hours of Spanish-language programming per day.
  MediaOne states that its subscribers also receive extensive Spanish-language programming through GEMS, an international channel that includes talk shows, concerts, etc. and Galavision, a 24-hour sports, news and entertainment channel.
  MediaOne argues that any local programming KJLA might provide would be undermined by the extensive local programming the systems already receive.  Finally, MediaOne states that a study conducted by Media Strategies was unable to find any viewership ratings for KJLA in either cable or non-cable households in Los Angeles, Orange and Riverside Counties.
              

12. In opposition, KJLA argues that the cable systems which MediaOne seeks to exclude from KJLA’s market represent a core audience for the station’s bilingual programming.  KJLA maintains that these systems are currently severely underserved by MediaOne which dedicates less than 5 percent of available channel capacity to Spanish-language programming or bilingual content, while the population is anywhere from 20 to 90 percent Hispanic.
  KJLA asserts that this growing minority in the Los Angeles market is the type of audience which Congress intended to protect by its passage of the 1992 Cable Act. Moreover, KJLA argues that the subject communities are not as distant as MediaOne claims.  KJLA points out that the average distance between KJLA’s transmitter and the systems ranges from 54 to 114 miles, and the distance between KJLA’s new studios even less at 16 to 76 miles.

13.   KJLA argues that MediaOne’s reliance on the Bureau’s finding in Costa de Oro is misplaced because that Order is not a final Commission action and the instant case has different burdens from those in the earlier decision.
  With the Commission’s switch from the use of ADIs to DMAs, and a new three-year statutory period, KJLA states that is now a Los Angeles market station with the presumption that it must be carried on all cable systems in that DMA.  KJLA maintains that the burden is now on MediaOne to demonstrate why it would further Congressional intent and the public interest to deny a minority-owned station, such as KJLA, access to the highly concentrated Hispanic viewers served by MediaOne.  KJLA asserts that the Bureau has historically rejected the attempts of cable systems in the Los Angeles market to remove stations via market modification proceedings.
  KJLA argues that these decisions demonstrate that the Los Angeles market is a single television market and that all television stations licensed thereto are entitled to carriage in the market.  KJLA maintains that the Bureau should follow the same reasoning here and reject MediaOne’s petition.

14. KJLA maintains that it provides substantial local service to the MediaOne communities.  KJLA notes that MediaOne claims in its petition that a station’s predicted Grade B contour is a significant factor in determining local status.
  KJLA states that under that standard, it would be deemed local for the Bowcroft, Compton, Cypress and Harbor systems because  its predicted Grade B contour encompasses those cable systems.  KJLA argues that the Commission should reject MediaOne’s reliance on a Longley-Rice propagation study and accompanying signal measurements to support its conclusions that KJLA cannot be received in the subject communities.  KJLA points out that not only has it sought reconsideration of the Commission Order allowing the use of Longley-Rice studies in market modification proceedings, but MediaOne’s Longley-Rice study does not comport with KJLA’s experience in terms of where its signal reaches.
  For instance, KJLA indicates that even before it had any cable carriage in Los Angeles or Orange Counties, it received substantial telephone calls from those areas on its locally-produced public affairs call-in shows.
  Indeed, in just the past 4 months, KJLA states that it has phone calls from communities served by 4 of the eight MediaOne systems.

15. Although MediaOne claims that the sheer distance between KJLA’s city of license and the subject cable communities warrants exclusion, KJLA argues that, when viewed in the context of distance from its transmitter, or its studios, the distances involved are well within the range where the Bureau has refused to exclude stations, particularly in the sprawling Los Angeles market.
  KJLA states that the Los Angeles DMA stretches some 300 miles north to south and more than 250 miles east to west. KJLA points out that it has carriage at the far east of the market (Needles – 270 miles) and at the far north edge (Bishop – 215 miles).  KJLA states that MediaOne, by arguing that 65 or even 130 miles constitutes being in a different market, is ignoring market realities.  KJLA states that it is significant that, despite this position, MediaOne’s systems carry other signals at similar distances or those which don’t even place a Grade B contour over the systems.

16.  KJLA argues that the Bureau clearly erred in its decision in Costa de Oro when it ignored the substantial local programming provided by KJLA to the cable communities in question.  KJLA states that, from its new production studios, it provides local programming which includes over 60 hours per week of programming produced in the Los Angeles market, 17 hours of which airs in prime time.
  KJLA states that many of its programs are directly tied to individual communities served by MediaOne.  For instance, KJLA states that over the past two years it has produced a local public affairs program “Santana Live” which has featured numerous guests affiliated with the Los Angeles United School District (“LAUSD”).  KJLA points out that communities in the Bowcroft, Compton, Cypress and Harbor cable systems are part of the LAUSD.
  In addition, KJLA states that “Santana Live” has presented shows featuring commentary and debate on seven ballot initiatives on which MediaOne subscribers were being asked to vote.
  Also, KJLA states that its show, “Business 2000,” which airs weekdays from 6 a.m. to 2:30 p.m., is produced in Los Angeles and focuses solely on the Los Angeles television market.  KJLA maintains that no other station carried by MediaOne provides the same mix of bilingual and public affairs programming.  To support its claim, KJLA states that MediaOne relies on television listings and a narrative of the local news being broadcasting by other stations, but nowhere does it present a single instance of the programming by other stations tied directly to its cable communities.  KJLA argues that if MediaOne can claim stations as local simply because they produce local programming within the market, then KJLA should be credited too.  Finally, KJLA asserts that MediaOne’s claim that there is sufficient Spanish-language programming in the market does not comport with market realities.  KJLA maintains that for every cable system subject to this petition, the Hispanic population exceeds the percentage of Spanish-language programming offered by MediaOne by at least a factor of four.
  KJLA contends that it provides an additional, different minority-owned and culturally diverse voice to the market, exactly the type Congress intended to protect.

17. KJLA argues that its lack of ratings is not a bar to its must carry rights.  KJLA states that it provides vital programming for a niche audience and to require it to compete head-to-head with the major affiliates for ratings as a measure of must carry worthiness runs counter to what Congress intended.  KJLA states that despite MediaOne’s assertions, it is listed in the local edition of TV Guide as well as the Los Angeles Times, the dominant newspaper in the region.
  KJLA states that the fact that it is not listed in certain weekly regional publications is of minor significance.  Finally, KJLA points out that Ventura County is not so far removed as MediaOne claims.  KJLA states that 19 percent of Ventura County residents commute daily to Los Angeles County, the largest percentage of any of the other adjacent counties.
  Moreover, KJLA states that the Southern California Association of Governments considers Ventura to be part of the Los Angeles market and is considering it a significant goal to ease congestion on major arteries between Ventura and Los Angeles.     

18. In reply, MediaOne argues that KJLA’s opposition fails to establish a sufficient nexus between the station and the subject cable communities.  MediaOne maintains that the four-part statutory test for market modification fully supports the requested exclusion.  MediaOne argues that extending viewership beyond KJLA’s off-air viewing area would constitute an unwarranted commercial windfall for KJLA and would transform a station licensed to Ventura into the equivalent of one licensed to Los Angeles, a move which would distort the purpose of the station’s original Ventura allocation.  MediaOne argues that KJLA’s opposition is merely an attempt to re-argue the same issues it has raised before in Costa de Oro.  In that decision, MediaOne states that the Bureau specifically denied KJLA’s request to include certain communities located beyond its Grade A contour, including the communities of Downey, Wilmington, Carson, Lakewood, Costa Mesa, Tustin and Cypress, all communities served by MediaOne herein.  MediaOne states that the Bureau recently affirmed this decision in the recently-released Reconsideration Order.  MediaOne maintains that both these decisions properly concluded that KJLA’s market does not include the MediaOne communities because it lacks sufficient nexus to those communities.  Although KJLA dismisses the decision in Costa de Oro because it is not final, MediaOne states that this position is at odds with Section 1.102(b) of the Commission’s rules.
  MediaOne states that because the Commission did not issue an order staying the effectiveness of this decision, it complied with the decision by adding KJLA to the communities within KJLA’s Grade A contour.  MediaOne states that KJLA also rejects the Reconsideration Order on the same basis that it is not final.  However, MediaOne points out that despite this, KJLA does not hesitate to assert its must carry rights against cable systems located within its Grade A contour, a right that was granted, at that time, based on Costa de Oro.  In any event, MediaOne maintains that the Costa de Oro decisions should be controlling with respect to the communities of Downey, Wilmington, Carson, Lakewood, Costa Mesa, Tustin and Cypress.

19. MediaOne states that the fact remains that the station has never been carried by the subject cable systems despite its 10 years of operation.  Moreover, MediaOne states that KJLA’s assertion that it has obtained significant carriage on other Los Angeles cable systems is misleading and irrelevant to the question of historic carriage.  In addition, its claims of future carriage are speculative and otherwise incomplete.  MediaOne points out that KJLA has not provided any evidence of, or details concerning, the terms under which other cable systems are carrying, committed to carry, or have scheduled to carry its signal.  As a result, Media contends, carriage of KJLA by other cable systems may be based on completely different terms, unrelated to must carry rights.  In addition, MediaOne indicates that several of the systems mentioned by KJLA as carrying its signal are within its Grade A contour and carriage there would be entirely consistent with Costa de Oro, but which do little to demonstrate KJLA’s connection with the instant communities.

20. Although KJLA attacks the validity of the Longley-Rice model, MediaOne argues that KJLA ignores the fact that the Commission has specifically recognized that, in the context of market modification proceedings, Longley-Rice studies “provide a more accurate representation of a station’s technical coverage area because [they] take into account such factors as mountains and valleys that are not specifically reflected in a traditional Grade B contour analysis.”
  MediaOne states that the fact that KJLA sought reconsideration of the Modification Final Report and Order is irrelevant.  MediaOne states that KJLA’s evidence that a handful of viewers in the subject communities could receive its signal off-air is not inconsistent with the results of the Longley-Rice study, however, it fails to show that the signal is available to a significant number of people.
  In any event, MediaOne points out that KJLA’s reliance on telephone surveys to establish coverage was rejected by the Bureau in the Reconsideration Order and any information presented herein should be rejected for the same reasons.
  

21. MediaOne contends that KJLA manipulates the facts with respect to its program offerings in an effort to support its local coverage arguments.  MediaOne states that in Costa de Oro the Bureau determined that KJLA’s programming was not local to the majority of the communities therein and “[did] not link [KJLA] specifically to the cable communities since the described target audience is Hispanic viewers not specifically Los Angeles Hispanic viewers.”
  Moreover, MediaOne argues that the two examples of KJLA’s programming purported to provide local coverage, “Santana Live” and “Business 2000,” only provide a few episodes spanning a two year period and hardly represent evidence of sustained focus on the communities at issue.  MediaOne states that none of the “Santana Live” discussions pointed to by KJLA directly relate to its communities, but rather address the entire LAUSD which covers 11 different schools districts, spans the entire City of Los Angeles and includes few MediaOne communities.

22. While MediaOne does not dispute that some Ventura County residents commute to Los Angeles County on a daily basis, it points out that the average commuting distance is only 15.9 miles, a distance which takes the majority of Ventura residents into the City of Los Angeles and an area within KJLA’s Grade A contour.
  MediaOne contends that it is therefore absurd for KJLA to claim that a commute of 16 miles connects it to MediaOne’s communities when the closest community is 63 miles from KJLA’s transmitter.  MediaOne states that KJLA also ignores the fact that only one percent of Los Angeles residents commute into Ventura County.
  MediaOne states that KJLA’s situation is therefore consistent with the “hub and spoke” model described by the U.S. Court of Appeals for the Second Circuit, in which viewers tune in to stations located in a central metropolitan region (“hub”), whereas outlying communities (“spokes”) generally feature programming of interest to those communities in closer proximity to the station.
  MediaOne asserts that KJLA can be accurately described as a “spoke” with regard to the central “hub” of Los Angeles.  

23. MediaOne notes further that the studios which KJLA claims are located close to the subject communities are not even occupied.
  In any event, MediaOne states, the location of a studio is irelevant for these purposes because nowhere does the Commission require that the distance between a studio and a cable community be examined.  In addition, MediaOne states that KJLA fails to take into account that many of the subject communities are located outside of Los Angeles County and it fails to show how any programming is focused beyond that point.  Indeed, MediaOne points out that the Riverside and Orange County editions of TV Guide do not even include KJLA.  Further, MediaOne argues that KJLA presumes that just because a proportion of MediaOne subscribers are Hispanic, they only want to watch KJLA rather than the current mix of English and Spanish-language programming already carried.  In addition, MediaOne states that KJLA fails to explain why it is necessary for there to be a correlation between the percentage of broadcast stations carried pursuant to must carry and the percentage of the Hispanic population in the communities served.

24. The task in this proceeding is to reflect the statutory factors in our decision while at the same time recognizing the difficulties of applying these factors to stations of recent origin or more specialized formats.  A decision based strictly on the four statutory modification factors – historical carriage, service, other stations’ presence, and audience data – would simply exclude MediaOne’s communities from KJLA’s market.  However, even taking into account the difficulties of applying these factors to stations with specialized formats, like KJLA, the evidence is inconclusive and not enough to demonstrate that exclusion of MediaOne’s communities is not warranted.  The fact that a station is new of or specialized appeal does not mean that its logical market area is without limits or that it should be exempt from the Section 614(h) market modification process.  Given the difficulty of direct reliance on the statutory factors (which demonstrate only limited connections between the cable communities and KJLA), we focus here more heavily on basic geographic and technical features, mileage and Grade B contour that provide the best available alternative evidence of the market boundaries of the station subject to deletion here.

25. With respect to the mandatory statutory criteria, we have carefully reviewed the information provided by MediaOne in the context of its request.  An analysis of this evidence, as it relates to each factor, is provided below.

26. Historic Carriage.  KJLA began operation on October 1, 1990.  Despite being on the air for 10 years, the station has no history of carriage on MediaOne’s cable systems.  Given the statutory directive, consideration must be given to this factor, bearing in mind that the objective of the Section 614(h) process is to “better effectuate the purposes” of the broadcast signal carriage scheme.  Thus, with respect to the question of historical carriage patterns, attention must be paid to the circumstances from which such patterns developed.  Some stations have not had the opportunity to build a record of historical carriage for specific reasons that do not necessarily reflect a judgment as to the geography of the market involved.  Therefore, the historical carriage factor – to the extent such lack of carriage is reflective of factors outside of the shape of the market – is not by itself controlling in these circumstances because such an interpretation of the 1992 Cable Act would, in effect, prevent weaker stations, that cable systems had previously declined to carry, from ever obtaining carriage rights.  In this instance, we note that only as of January 1, 2000 and the Commission’s use of Nielsen’s DMAs to determine market designations, has KJLA been considered to be part of the Los Angeles market.  Prior to that time, KJLA was considered by Arbitron’s ADI market designations as part of the Santa Barbara, California ADI.

27. Further, while KJLA cites examples of carriage on nearby cable systems or other cable systems much more geographically distant, we are not convinced that such sporadic carriage naturally entitles KJLA to carriage throughout the Los Angeles market.  Moreover, not only has the information provided by KJLA regarding other carriage not been fully specific as to the individual communities in which it claims carriage, but, as MediaOne notes, some of the cable systems on which it is carried are ones in which carriage was mandated by our decision in Costa de Oro.  Further, we note that KJLA has cited earlier Bureau decisions which it contends are proof that the Commission has historically rejected attempts by cable operators who seek modification of the Los Angeles market.
  However, upon review, we find KJLA’s reliance to be misplaced.  In every instance, the cable operator’s request for exclusion was denied because it did not provide sufficient evidence to justify that an exclusion was warranted.  Nowhere in any of these decisions was it stated that, given sufficient justification, a request for exclusion would not be warranted.  Indeed, in at least five decisions, requests for modification to exclude stations from specific communities in the Los Angeles market were granted either in whole or in part.
   

28. Grade B Coverage/Local Service.  A station’s local service to cable communities is one of the relevant factors to consider in this particular case.  It is not influenced by the type or age of the station involved or historical carriage.  Service may be measured through geographic means:  by examining the distance between the station and the cable communities subject to the deletion request and taking into account natural phenomena such as waterways, mountains and valleys which tend to separate communities. A station’s broadcast of local programming, which has a distinct nexus to the cable communities, is also evidence of local service.  Finally, a station’s Grade A or Grade B contour coverage is an additional indicator of local service and we will weigh the presence or absence of such technical coverage accordingly.
  In the absence of other information, station service contours provide at least one objective measure of the scope of a station’s local market.  In the case herein, while KJLA’s predicted Grade B contour does encompass some of the subject cable communites, we find that, in view of the natural barriers inherent in the region in which the requested communities are located, KJLA’s predicted Grade B contour alone cannot be relied on as an accurate representation of the station’s actual over-the air coverage.  Longley-Rice propagation studies, however, take such factors as terrain into account and can be of help in determining a station’s actual service area.  Moreover, such studies have been used in a variety of contexts, including both analog and digital television, and are generally useful in demonstrating the effects of irregular terrain.  Therefore, despite KJLA’s objection to their use, we find them to be of probative value in modification cases.
  As a result, we will accept MediaOne’s submission of the results of a Longley-Rice propagation study which indicates that KJLA’s signal fails to reach any of the subject communities.  In addition, as we stated in the Reconsideration Order, “[w]e are not convinced that the [telephone] survey [provided by KJLA] demonstrates coverage to the areas in question, particularly where specific technical evidence rebutting the existence of an acceptable signal has been raised.

29. Further, we are not convinced that the local programming examples cited by KJLA are specifically directed to the communities at issue.  KJLA notes an increase in its programming devoted to local issues since the time of the Bureau’s decision in Costa de Oro.  However, as MediaOne correctly notes, the fact that some of KJLA’s programming features guests affiliated with the LAUSD, which covers 11 different school districts, is not evidence that such programming is specifically targeted to the communities herein.   KJLA also asserts that its bilingual programming is relevant to the residents in MediaOne’s cable communities.  In addition, it maintains that MediaOne’s failure to devote more than 5 percent of its channel capacity to Spanish-language programming in the face of the large Hispanic contingent in the area does not comport with market realities.  While it is true that the programming provided by KJLA may be of potential general interest, it is not the kind that suggests that the subject communities, in total, are a particular focus of the station or are in sense served in a manner that establishes a specific market connection. 

30. In addition, we find that the geographic distances between KJLA’s city of license and the subject communities cited by MediaOne are comparable to those distances found to justify exclusion in previous modification decisions.  At least 7 of the subject communities are well over 100 air miles distant from Ventura, KJLA’s city of license, with the remainder ranging anywhere from 60-90 miles.  All are separated by the 4000-5000 foot Santa Monica Mountains from Ventura County.  There are also other natural barriers such as national forests and other mountain ranges, such as the Santa Ana Mountains and the San Gabriel Mountains.  The driving distances to the most distant communities range from 113 to 147 miles, with most driving times averaging around 3 hours under normal conditions.  Additionally, we disagree with KJLA that the examples cited by MediaOne are of little value in comparison to the expansive Los Angeles market because they involve the “much more compactly spaced television markets of the east coast.”
  KJLA ignores the fact that the New York market, with approximately 6.7 million television households encompassing 29 counties in four states, is the nation’s largest and several of the cases cited by MediaOne relate directly to that market.  Moreover, the Miami, Florida DMA is also very expansive, covering the whole southern portion of the Florida peninsula.    

31. Carriage of Other Stations.  We also believe that MediaOne’s carriage of other local television stations provides support for the action requested.  Where a cable operator is seeking to delete a station’s mandatory carriage rights in certain communities, the issue of local coverage by other stations becomes a factor to which we will give greater weight than in cases where a party is seeking to add communities.  In this case, we find that the Los Angeles stations carried by MediaOne have a closer nexus to the cable systems herein than does KJLA.  Moreover, despite KJLA’s assertions, MediaOne is not required in its modification petition to provide evidence of the local programming provided by the other market stations which it carries.  These market facts, coupled with the distance between the cable systems and KJLA, support MediaOne’s modification request under the third factor.

32. Viewership.  Both Nielsen’s 1997 County/Coverage Study and the Media Strategies study provided by MediaOne fail to indicate any viewership for KJLA in the counties in which the subject cable communities are located.  The evidence relating to this statutory factor does weigh in favor of excluding MediaOne’s communities from KJLA’s market but is not by itself outcome determinative.

33. After carefully considering each statutory factor in the context of the circumstances presented here, as well as other relevant information, we grant MediaOne’s modification request.  Based on geography, we believe that the cable communities herein are sufficiently removed from KJLA that they ought not be deemed part of KJLA’s market for mandatory carriage purposes.
  The communities of Downey, Wilmington, Carson, Lakewood, Costa Mesa, Tustin and Cypress need not be included in our action here as they were previously excluded from KJLA’s market in our action in Costa de Oro.
 According to the legislative history of the 1992 Cable Act, the use of DMA market areas is intended “to ensure that television stations be carried in the areas which they service and which form their economic market.”
  Changes may be sought and granted by the Commission “to better effectuate the purposes” of the mandatory carriage requirements.”
  Moreover, given the evidence as to the lack of Grade B coverage, the lack of viewership in the cable communities at issue, the lack of historic carriage, and the absence of evidence indicating that KJLA provides local programming, we conclude that deletion of the MediaOne cable communities, as listed in Appendix I, from KJLA’s market for mandatory carriage purposes effectuates the purposes of Section 614 of the Communications Act.

B. Must Carry Complaint

34. In view of our decision in MediaOne’s modification petition set forth in paragraph 33 above, the arguments raised by MediaOne and KJLA in reference to the above-described must carry complaint are now moot.  As such, KJLA’s must carry complaint will be dismissed.  We note that, in its must carry complaint, KJLA referenced some communities not listed in MediaOne’s petition.  MediaOne has indicated that it does not serve the majority of these communities.
  Their inclusion, therefore, is not relevant to this proceeding.  For the few communities remaining, the information provided by KJLA is not specific enough to make an accurate determination as to which cable system may serve these communities.

ORDERING CLAUSES

35. Accordingly, IT IS ORDERED, pursuant to Section 614(h) of the Communications Act of 1934, as amended (47 U.S.C. §534) and Section 76.59 of the Commission’s rules (47 C.F.R. §76.59), that the captioned petition for special relief (CSR-5556-A), filed by MediaOne of Los Angeles, Inc. and MediaOne Group, Inc. IS GRANTED.
36. IT IS FURTHER ORDERED that the must carry complaint filed on behalf of Costa de Oro Television, Inc. IS DISMISSED.
37. These actions are taken pursuant to authority delegated by Section 0.321 of the Commission’s rules.
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Appendix I

The cable systems and their respective communities referenced by MediaOne are the following:

Bowcroft
Bellflower

Bell Gardens

Carson

Cypress

Downey

Florence (Los Angeles County)

Hawaiian Gardens

Lakewood

La Mirada

La Palma

Lomita

Lynwood

Maywood

Paramount

Santa Fe Springs

South El Monte

Willowbrook

Compton
Florence

South El Monte

Willowbrook

Corona
Corona

Covina

Pomona

Costa Mesa
Costa Mesa

Cypress

Bellflower

Bell Gardens

Cypress

Downey

Hawaiian Gardens

Lakewood

La Mirada

La Palma

Lynwood

Maywood

Paramount

Santa Fe Springs

Harbor
Carson

Harbor City

Lomita

Wilmington

Lake Elsinore
Canyon Lake

Lake Elsinore

Menifee

Murrieta

Murrieta Hot Springs

Portions of Riverside County and The Farm

Tustin

Tustin
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