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By the Chief, Consumer Protection and Competition Division, Cable Services Bureau:

I. introduction

1. Paxson Oklahoma License, Inc. (“Paxson”), licensee of commercial television station KOPX(TV) (Channel 62), Oklahoma City, Oklahoma (“KPOX”) filed a must carry complaint with the Commission, pursuant to Sections 76.7 and 76.61 of the Commission’s rules,
 asking that the Commission require Cox Communications (“Cox”) to carry Station KOPX (the “Station”) on its over-the-air channel position, or on a mutually agreeable channel throughout its cable systems serving Edmond, and various communities in Logan, Canadian and Cleveland Counties, Oklahoma (the “cable communities”).
  No opposition to the complaint was received.

II. background

2. Pursuant to Section 614 of the Communications Act and implementing rules adopted by the Commission in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues (“Must Carry Order”), commercial television broadcast stations are entitled to assert mandatory carriage rights, including certain mandatory channel position rights, on cable systems located within the station’s market.

3. Section 614(b)(6) of the Act and Section 76.57 of the Commission’s rules provide commercial television stations with three channel positioning options.
  The station may elect to be carried on: (1) the channel number on which the station is broadcast over-the-air; (2) the channel number on which the station was carried on July 19, 1985; or (3) the channel number on which the station was carried on January 1, 1992.
  The Act and the rules also provide that a broadcast station may be carried on any other channel number mutually agreed upon by the station and the cable operator.

III. discussion

4. In support of its complaint, Paxson asserts that Cox is carrying KOPX on channel 52, instead of channel 62, the Station’s over-the-air channel.
  Paxson states that on February 8, 2000, it informed Cox that carriage of KOPX on channel 52 did not conform to the Commission’s must carry requirements, and requested Cox to relocate the Station to channel 62, or to another channel agreeable to both parties.
  Paxson notes that in a letter dated March 10, 2000, Cox refused to relocate KOPX to its over-the-air channel, and ignored Paxson’s request to negotiate a mutually agreeable channel position.
  Paxson states further that on March 17, 2000, it again asked Cox to enter into negotiations to find a mutually agreeable channel position.  According to Paxson, on March 24, 2000, Cox responded that it had “unilateral discretion to relocate KOPX, based on the alleged unavailability of Channel 62,” but agreed to negotiate with Paxson on the positioning of KOPX.
 Paxson notes that those negotiations broke down sometime in April 2000.
  Apart from alleging the need for extensive re-trapping and excessive costs, Cox introduced no specific supportive evidence regarding its allegation.  Paxson points out that, by letter dated April 17, 2000, Cox offered to relocate KOPX to channel 62 in August 2000 as part of a system rebuild.
   Finally, Paxson asks that Cox be ordered to commence the carriage of KPXN on over-the-air channel (channel 62), or on a mutually agreeable channel serving the cable communities.

5. We grant Paxson’s channel positioning complaint.  As noted above, Paxson, pursuant to Section 76.61(a) of the Commission’s rules, informed Cox that it was not meeting its channel positioning obligations, and requested that Cox come into compliance with the statutory channel positioning requirements.  Cox, however, has refused to do so.  In that regard, the Commission has stated that cable operators must comply with channel positioning requirements absent compelling technical reasons.
  The Commission specifically held that the need to employ additional traps, reconfigure the basic tier, or make technical changes are generally not sufficient grounds for denying the channel positioning request of a must carry station.
  The Commission has also noted that “[a] cable system claiming that it cannot meet a channel positioning request for technical reasons will have to provide evidence that clearly demonstrates that the operator cannot meet this requirement.”
  In the instant case, Cox has not provided such evidence.  In fact, it did not file a response to the instant complaint. We therefore conclude that Cox is required to carry KOPX on channel 62, the Station’s over-the-air position, or on a channel position that is agreeable to both parties.

6. Moreover, although Cox has offered to relocate KOPX to channel 62 once it completes its system rebuild (scheduled for August 2000), we remind Cox that the Commission has indicated that the statutory rights of a station entitled to mandatory carriage cannot be delayed until a system rebuild is completed.

IV. ordering clauses

7. Accordingly, IT IS ORDERED, pursuant to Section 614 of the Communications Act of 1934, as amended [47 U.S.C. § 534(d)(3)], that the complaint (CSR-5550-M) filed by Paxson Oklahoma License, Inc. against Cox Communications, Inc., seeking carriage of KOPX on its over-the-air channel IS GRANTED.

8. IT IS FURTHER ORDERED that Cox Communications, Inc. SHALL COMMENCE THE CARRIAGE of KOPX(TV) on Channel 62, or a mutually agreeable channel position, throughout its systems serving the cable communities, within sixty (60) days of the release of this Memorandum Opinion and Order.

9. This action is taken pursuant to authority delegated under Section 0.321 of the Commission’s rules.
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� 47 C.F.R. §§ 76.7 and 76.61.


� According to Paxson, the cable systems at issue serve the City of El Reno (OK0085), City of Yukon (OK0115) and Town of Mustang (OK0180) in Canadian County, Oklahoma; City of Warr Acres (OK0094), City of Edmond (OK0138), City of Midwest City (OK0146), City of Del City (OK0154), City of Bethany (OK0170), City of Nichols Hills (OK0171), Tinker AFB (OK0172), Town of Valley Brook (OK0179), Town of The Village (OK0181), Town of Spencer (OK0249), Town of Harrah (OK0324), Town of Nicoma Park (OK0371) and Town of Choctaw (OK0389) in Oklahoma County, Oklahoma; City of Norman (OK0108), City of Moore (OK0143) and Town of Hall Park (OK0264) in Cleveland County, Oklahoma; and City of Guthrie (OK0153), City of Crecent (OK0229) and Logan County (OK0358) in Logan County, Oklahoma.  Exhibit 1. 


� 8 FCC Rcd 2965, 2976-2977 (1993).


� 47 U.S.C. § 534(b)(6); 47 C.F.R. § 76.57.


� 47 U.S.C. § 534(b)(6); 47 C.F.R. § 76.57(a).


� 47 U.S.C. § 534(b)(6); 47 C.F.R. § 76.57(c).


� Complaint at 2.


� Id. 


� Id.  Paxson states that in the March 10, 2000 letter, Cox argued that it could not honor Paxson’s relocation request because such relocation could not be done “without extensive re-trapping,” which would result in great expense to Cox.  Exhibit 3.
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� 47 C.F.R. § 0.321.
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