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By the Deputy Chief, Cable Services Bureau:

1. On March 20, 2000, A1A TV, Inc. (“A1A”) filed a request for relief pursuant to Section 76.975 of the Commission’s rules
 alleging violations of the Commission’s commercial leased access regulations by Palm Coast Cablevision, Ltd. (“Palm Coast”).  Palm Coast filed a response to the petition.

2. The Cable Communications Policy Act of 1984 imposed on cable operators a commercial leased access requirement designed to assure access to cable systems by unaffiliated third parties who have a desire to distribute video programming free of editorial control of cable operators.
 Channel set-aside requirements were established proportionate to a system's total activated channel capacity.  The Cable Television Consumer Protection and Competition Act of 1992
  revised the leased access requirements and directed the Commission to implement rules to govern this system of channel leasing.  In Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Report and Order and Further Notice of Proposed Rule Making ("Rate Order"),
 the Commission initially adopted rules for leased access addressing maximum reasonable rates, reasonable terms and conditions of use, minority and educational programming, and procedures for resolution of disputes.
   The Commission modified some of its leased access rules in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Second Report and Order and Second Order on Reconsideration of the First Report and Order ("Second Order").

3. A1A’s central allegations concern the manner in which its commercial leased access programming has been carried on Palm Coast’s cable system serving Palm Coast, Florida.  A1A asserts that although its Commercial Leased Access Agreement with Palm Coast provides for presentation of its programming on Channel 67, the programming has been presented on Channel 96 to Palm Coast’s subscribers having cable-ready television sets and on Channel 67 only to subscribers having set-top converter boxes.  A1A further asserts that Palm Coast has refused to provide information regarding the numbers of subscribers to these channels, and complains that this manner of presentation precludes its programming from being available to a majority of Palm Coast’s subscribers as required under the leased access regulations.  A1A also asserts that Channel 96 is unacceptable as a leased access channel because of dark channels on each side of that channel.  A1A became aware of the presentation of its programming on Channel 96 only after making several complaints to Palm Coast of the inability to view the programming on Channel 67 in accordance with the Agreement. A1A alleges that Palm Coast has thus failed to satisfy regulatory requirements for reasonable selection of channels and for reasonable accommodation for its leased access programming.

4. Palm Coast states in response that in October 1999 it began presenting A1A’s six hours of programming per day, seven days per week on Channel 67 to subscribers with set-top converter boxes and on Channel 96 to all other subscribers. Palm Coast concedes that the Agreement with A1A provides for presentation of programming on Channel 67.  However, Palm Coast states that A1A’s programming initially had to be carried as described for technical reasons related to the limited capacity of its cable system, a matter inadvertently overlooked when the Agreement was prepared and presented to A1A. Palm Coast further states that all subscribers that receive its expanded tier carrying A1A’s programming on Channels 67 and 96 had access to A1A’s programming, and that the expanded tier is received by approximately 85 percent of its subscribers.
  Finally, Palm Coast further states that its cable system was converted on March 1, 2000 to digital, which has permitted carriage of A1A’s programming on Channel 96 to all subscribers, and argues that the issue of channel selection is now moot.

5. Palm Coast has shown that the premium tier on which Channels 67 and 96 were originally located had a subscriber penetration of approximately 85 percent, which is substantially more than the fifty percent minimum required by the regulations. However, we cannot conclude that placement of A1A’s programming on those two channels provided a genuine outlet for that programming as required by the Commission's leased access regulations.
  The Commission, while giving cable operators discretion to select channel location, has stated that the channel selected must not only reach a subscribership of more than fifty percent; the channel selection must also be a reasonable channel selection.
  We believe placement of leased access programming on two different channels places an unreasonable burden on the ability of a leased access programmer to market its programming not imposed on other cable system programming viewable on a single channel by cable subscribers.  For that reason we cannot conclude that placement of leased access programming on two channels is consistent with the requirement for reasonable channel selection or the statutory goal of promoting competition in the delivery of diverse sources of programming.

6. However, Palm Coast further showed that as of March 1, 2000, its newly digitized cable system commenced carrying A1A’s programming only on Channel 96, which is available to all subscribers and appears immediately adjacent to Channel 63 by means of remote control units supplied to most subscribers.
  We find that Palm Coast has satisfied the leased access channel placement requirements with respect to its carriage commencing March 1, 2000 of A1A’s programming only on Channel 96.
  In view of Palm Coast current compliance with the channel placement requirements, we see no need for imposition of sanctions for the earlier non-compliance, particularly since, as noted below, Palm Coast did not commence charging for carriage of A1A’s programming until February 1, 2000.

7. A1A also complains that switching problems encountered from initiation of program carriage and into February 2000 resulted in failures in the presentation of its programming as scheduled. Palm Coast stated in response that the Agreement with A1A represents its initial effort to accommodate leased access programming.  To satisfy the requirement four new tape decks, a controller, and control cables were acquired at a cost of $4,674.  Palm Coast stated that none of these costs were imposed on A1A.  Palm Coast further stated that switching problems initially encountered in playing the program tapes presented by A1A stemmed from problems with controller codes, which were finally resolved by January 19, 2000, after which all of A1A’s programming has been presented on schedule.  Palm Coast further stated that it billed A1A nothing for airtime prior to February 1, 2000, and that A1A’s one month advance payment was not applied until February 1, 2000. In view of the above, we conclude that no enforcement action is appropriate in this instance.

ORDERING CLAUSES

8. In view of the above, IT IS HEREBY ORDERED that the petition for relief filed in the captioned proceeding by A1A TV, Inc. IS DISMISSED.

9. This action is taken under delegated authority pursuant to the provisions of Section 0.321 of the Commission’s rules.
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�Palm Coast’s programming guides for November 1, 1999 and January 1, 2000 show pay-per-view and premium channels on each side of Chanel 67, but do not list any Channel 96.  See Petition at Exhibit C; Palm Coast Response at Exhibits 1 & 2.


�Under the Commission's regulations, a channel with a subscriber penetration of over 50 percent qualifies as a genuine outlet because it consists of a channel location that most subscribers use.� As long as a cable operator provides a leased access programmer with a genuine outlet that provides access to more that 50 percent of the cable operator's subscribership, the operator may place the programmer on any reasonable channel location.   See 47 C.F.R. § 76.971(a).  See also Second Order, 12 FCC Rcd at 5310-12.


�Ibid.


�See 47 U.S.C. § 532(a).


�Palm Coast Opposition at 8.   See, TV/TV, Inc. v. TCI of Central New Jersey, Inc. (Aspen, CO), 13 FCC Rcd 22249 (CSB 1998). See also, Erwin Scala Broadcasting Corp. v. Comcast Cablsvision Company, 13 FCC Rcd 1707 (CSB 1997) (leased access channel locations may be changed provided that is not done repeatedly without good reason).


�Any issue concerning whether Palm Coast is in compliance with the channel placement requirements of its Agreement with A1A must  be resolved in a local court of competent jurisdiction.


�47 C.F.R § 0.321.
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