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By the Deputy Chief, Cable Services Bureau:

I. introduction

1. Mickelson Media, Inc., d/b/a Adelphia Cable Communications, operator of the cable system serving Los Alamos, New Mexico (“Adelphia”), filed appeals of local rate orders issued by the County of Los Alamos, New Mexico, on January 28, 2000 and May 1, 2000 (respectively “January Rate Order” and “May Rate Order”).
  The County filed an opposition to each appeal,
 and Century filed a reply to each opposition.
 We are consolidating these appeals in the interest of administrative efficiency because the parties to both appeals are the same and the issues are related.

II. background

2. Under the Commission’s rules, rate orders issued by local franchising authorities may be appealed to the Commission.
  In ruling on an appeal of a local rate order, the Commission will sustain the franchising authority’s decision provided there is a reasonable basis for that decision, and will reverse a franchising authority’s decision only if the franchising authority unreasonably applied the Commission’s rules in its local rate order.
  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission decision on appeal.

3. Cable operators may justify adjustments to their rates on an annual basis using FCC Form 1240 to project reasonably certain and quantifiable changes in external costs, inflation, and the number of regulated channels that are projected for the twelve months following the rate change.
  Any incurred cost that is not projected may be accrued with interest and added to rates at a later time. If actual and projected costs are different during the rate year, a "true‑up" mechanism is available to correct estimated costs with actual cost changes.
 The rate adjustment calculation starts with Line A1, the operator’s current maximum permitted rate found at Line I9 of the operator’s last Form 1240. The operator may implement proposed rate changes 90 days after they file, unless the franchising authority rejects the proposed adjustment as unreasonable.
 If a proposed rate goes into effect before the franchising authority issues its rate order, the franchising authority has 12 months from the time of the filing of the rate adjustments to issue a rate order. In the event a rate order is not issued within that 12 month period, the franchising authority may not later order a refund or a prospective rate reduction with respect to that filing.

III. discussion

A. January 28, 2000 Rate Order

4. Adelphia filed FCC Form 1240 to propose raising its monthly 1999-2000 rate for its basic service tier (“BST”) to $28.63. In the January 2000 Rate Order, the County reduced the rate to $28.20 to incorporate a previously ordered rate reduction in the rate calculation. In its 1997 Rate Order, the County had reviewed the operator’s 1996-1997 rate and adjusted Line A1 to reflect a reduction ordered earlier to the operator’s 1995-1996 rate.
 The 1997 Rate Order ordered the operator to make refunds and bring the revised maximum permitted rate (“MPR”) forward in its next rate adjustment calculation. The operator appealed that order, arguing that unpaid refunds of a disputed amount due pursuant to the earlier rate order should have been reflected in the Form 1240 true-up calculation.
 The appeal was denied in Mickelson Media.
 The County took no action on the operator’s rate adjustments for 1997-1998 and 1998-1999, which were filed with the County while review of the 1997 Rate Order was pending. After Mickelson Media was released and became final, the County reviewed the operator’s pending 1999-2000 rate adjustment. According to the County, the operator never adjusted its rates for the maximum permitted rate established in the 1997 Rate Order or paid the required refunds, and the overcharges found in the 1997 and earlier Rate Orders remained embedded in the operator’s rates.
 The County addressed this problem in the January 2000 Rate Order by reducing Line A1 of the 1999-2000 rate form by $0.20, the amount of the rate reduction required in the 1997 Rate Order.
 This adjustment caused the reduction to Adelphia’s proposed MPR required by the January 2000 Rate Order.

5. Adelphia challenges this action because the County had not acted on the Forms 1240 the operator filed for its 1997-1998 and 1998-1999 rate years within the 12-month period provided in section 76.933(g)(2) of the Commission’s rules.
 Adelphia argues that the County’s inaction on these rate forms precludes any change in the MPR Adelphia brought forward from Line I9 of the 1998-1999 form to Line A1 of the 1999-2000 form. 
 The County disagrees that its forbearance pending Commission resolution of the operator’s appeal of the 1997 Rate Order precludes enforcement of the 1997 Rate Order once it became final. It views Adelphia’s position as inconsistent with the Commission requirement that operators comply with valid rate orders.

6. We find that the County’s adjustment to Line A1 is not precluded by the 12-month rule in section 76.933(g)(2) and is reasonable. The Commission adopted this rule to give operators certainty with respect to their rates and potential refund liability.
 As the County stated in its Opposition, its January 2000 Rate Order neither reopened these rate proceedings after the 12-month review period had passed nor ordered refunds with respect to the 1997-1998 or 1998-1999 rates.
 The County accepted the MPR computed on Line I9 of the 1998-1999 rate form. The January 2000 Rate Order merely reduced the rate shown on Line A1 of the 1999-2000 rate form before it by the amount of the reduction ordered in the 1997 Rate Order, because the operator had not previously complied with the 1997 Rate Order.

7. We reject Adelphia’s argument that the County loses it right to enforce a rate order after successfully defending it on appeal, if it has not issued orders on each rate adjustment taken while the appeal is pending. We have said that, absent a stay, cable operators are expected to comply with valid rate orders when issued, but no Commission rule requires a franchising authority to enforce compliance through successive rate orders before an appeal is resolved, if it is willing to treat the order as stayed during the appeal process. As the County points out,
 Adelphia’s argument, if successful, would generate unnecessary rate order appeals to the Cable Services Bureau and would place unnecessary administrative burdens on local franchising authorities and the Bureau, as well as cable operators. We also note that Adelphia has benefited from the County’s approach in this case, because it has not been subjected to rate reductions or refund liability for the 1997-1998 and 1998-1999 rates.

B. May 1, 2000 Rate Order

8. In its May 2000 Rate Order addressing Adelphia’s Form 1240 for the 2000-2001 rate year,
 the County reduced the permitted BST rate from $29.78 to $29.08 to reflect its adjustment to Adelphia’s 1999-2000 rate. The January 2000 Rate Order determined that the permitted rate for the 1999-2000 rate year should be $28.1977, and the County used this as the starting rate on Line A1 of the 2000-2001 rate form.
 According to Adelphia, the $29.08 rate is not supported by the record, even if Adelphia does not prevail on its appeal of the January 2000 Rate Order. Adelphia argues that the County was required to refresh the inflation data in the form when it adjusted Line A1, and the Consulting Report accompanying the May 2000 Rate Order states that the revised maximum permitted rate reflects the recomputation of Adelphia’s inflation calculations but fails to offer a specific description of the inflation data used.
 Adelphia claims that if the County had used the most recent inflation data as of the date of the Rate Order, the permitted rate would be higher than the rate prescribed by the County. The County disagrees that it should be required to use refreshed inflation data published only a few weeks before it issued its Rate Order and after its financial consultant had completed its review and recalculations of Adelphia’s rate form using the same inflation numbers Adelphia had used.
 The County objects to the unnecessary administrative burden of rerunning Adelphia’s rate form because new data had been issued before it issued its Rate Order and points to the true-up mechanism as the way for Adelphia to recover any amounts due from more current inflation information. Adelphia replies that the inflation data was released three weeks before the May 1, 2000 date on the Consulting Report.

9. We are denying Adelphia’s appeal. Cencom Cable Income Partners II, L.P. cited by Adelphia approves the Cable Services Bureau’s practice of refreshing inflation when correcting errors in an operator’s rate form,
 and Commission precedent requires cable operators to refresh inflation data when revising rate forms for reasons other than the availability of more accurate inflation information,
 but we have not required franchising authorities to refresh the inflation data in an operator’s rate form when making other corrections to the form.
 Procedures for reviewing and issuing decisions on an operator’s rate forms vary considerably among franchising authorities, and the decision about whether to refresh inflation data when making other changes to an operator’s rate calculation is best left to the discretion of the franchising authority, as long as that discretion is not exercised arbitrarily.
 We also disagree that the May 2000 Consulting Report contradicts the County’s argument that no modification was made to the inflation data. We read the Consulting Report statement that the inflation factors on lines C1 and C3 of Adelphia’s Form 1240 were recomputed in accordance with FCC published rates
 in the context of the report’s general explanation of procedures, which states, “We recomputed the FCC Form 1240, dated January 28, 2000 to confirm Mickelson’s [Adelphia’s] calculations.”
 The County’s May 2000 Rate Order, which prescribed a rate based on the maximum permitted rate determined in the County’s January 2000 Rate Order, is reasonable.

IV. ordering clauses

10. For the foregoing reasons, IT IS ORDERED, pursuant to authority delegated by Section 0.321 of the Commission’s rules, 47 C.F.R. § 0.321, that the Appeal of Local Rate Order filed by Mickelson Media, Inc., d/b/a Adelphia Cable Communications on February 15, 2000 IS DENIED.
11. IT IS FURTHER ORDERED that the Appeal of Local Rate Order filed by Mickelson Media, Inc., d/b/a Adelphia Cable Communications on May 26, 2000 IS DENIED.

12. IT IS FURTHER ORDERED that the Emergency Petition for Stay filed by Mickelson Media, Inc., d/b/a Adelphia Cable Communications on February 15, 2000 IS DISMISSED.
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� Appeal of Local Rate Order, filed Feb. 15, 2000 (“Adelphia February 2000 Appeal”); Appeal of Local Rate Order, filed May 26, 2000 (“Adelphia May 2000 Appeal”).


� Opposition by the Incorporated County of Los Alamos, New Mexico to Appeal of Local Rate Order, filed Mar. 3, 2000 (“County March 2000 Opposition”); Opposition by the Incorporated County of Los Alamos, New Mexico to Appeal of Local Rate Order, filed Jun. 9, 2000) (“County June 2000 Opposition”).


� Reply, filed Mar. 15, 2000 (“Adelphia March 2000 Reply”); Reply, filed Jun. 20, 2000 (“Adelphia June 2000 Reply”). In view of the action taken herein, Adelphia’s petition for stay of the January 2000 Rate Order is rendered moot. 


� 47 C.F.R. § 76.944.


�See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, Report and Order, 8 FCC Rcd 5631, 5731 (1993) ("Rate Order"); See also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, Third Order on Reconsideration, 9 FCC Rcd 4316, 4346 (1994).


�Rate Order at 5732.


�See 47 C.F.R. § 76.922(e); see also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, Thirteenth Order on Reconsideration, 11 FCC Rcd 388, 391-92, 417-20 (1995) ("Thirteenth Reconsideration Order").


�Id. at 392, 420-22.


�Id. at 426; 47 C.F.R. § 76.933(g)(2).


� See Mickelson Media, Inc., 14 FCC Rcd 20776, 20777 (Cab. Serv. Bur. 1999).


� To calculate the true-up adjustment, operators calculate the revenue collected during the true up period on Worksheet 8 and compare this to the revenue that would have been collected had the operator calculated its MPR using actual costs using Modules F-H. 


� 14 FCC Rcd 20776.


�See County March 2000 Opposition at 2; Adelphia February 2000 Appeal, Exhibit A, Rate Order at 3.


� The County’s consultant explained the $0.20 decrease in Line A1 as a variance resulting “from an adjustment of $.10 to the carryforward rate as stated in the September 16, 1996 Rate Order covering the previously filed FCC Form 1210 and an additional $.10 resulting from the previously filed Rate Order of January 31, 1997.” County March 2000 Opposition, Exhibit 2, Kaiser Scherer & Schlegel Report at 4 (“January 2000 Consulting Report”).


� 47 C.F.R. § 76.933(g)(2).


� Adelphia February 2000 Appeal at 2-4.


� County March 2000 Opposition at 3-5.


� Thirteenth Reconsideration Order, 11 FCC Rcd at 426.


� County March 2000 Opposition at 3-4.


� Id. at 5.


� Adelphia May 2000 Appeal, Exhibit A, Rate Order.


� Id., Kaiser Scherer & Schlegel Report at 3 (“May 2000 Consulting Report”).


� Adelphia May 2000 Appeal at 3.


� County June 2000 Opposition at 3.


� Adelphia June 2000 Reply at 3. 


� 12 FCC Rcd 7948, 7954-57 (1997).


� See TCI Cablevision of Eastern Iowa, 13 FCC Rcd 3080, 3085-86, reconsideration denied, 13 FCC Rcd 11146, 11149-50 (Cab. Serv. Bur. 1998).


� See Time Warner Cable, 15 FCC Rcd 1888 para. 8 (Cab. Serv. Bur. 2000).


� We note that the County did not refresh inflation when reviewing Adelphia’s 1999-2000 rates in the January 2000 Rate Order. The record does not disclose when the consultant reviewed Adelphia’s rate form or why the May 2000 Consulting Report and the May 2000 Rate Order bear the same date.


� May 2000 Consulting Report at 6, Module C.


� Id. at 5 numbered para. 4.
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