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MEMORANDUM OPINION AND ORDER
     Adopted:  June 5, 2000
Released:  June 6, 2000

By the Deputy Chief, Cable Services Bureau:

1. TCI Cablevision of Dallas, Inc., (“TCI” or “operator”), the franchised cable operator serving Dallas, Texas filed a request for emergency stay and a supplement to its request for stay of the local rate order passed by the City of Dallas, Texas (“City”) on May 24, 2000. Ordinance 24264,
 the local rate order, provides that the operator-selected rates for the basic service tier and for equipment and installation for the period beginning June 1, 1999 are continued for the period beginning June 1, 2000. The City opposed the emergency stay request. TCI moved for leave to file and did file a further supplement to its emergency stay request. The City sought leave to file a response and opposed the further supplement on its merits.
 We are granting the stay pending resolution of the operator’s appeal on the merits.

2. The Commission evaluates petitions for stay under well settled principles.  To support a stay, a petitioner must demonstrate:  (1) it is likely to prevail on the merits; (2) it will suffer irreparable harm if a stay is not granted; (3) other interested parties will not be harmed if the stay is granted; and (4) the public interest favors granting a stay.
 The likelihood of success on the merits is an important element in a petitioner’s showing.  However, the degree to which a probability of success on the merits must be found will vary according to the Commission’s assessment of the other factors.
 When confronted with a case in which other elements strongly favor interim relief, the Commission may exercise its discretion to grant a stay.

3. Cable operators using the annual filing system to justify rate changes file rate forms with the franchising authority at least 90 days in advance of the effective date of the proposed rates.
 The operator may give notice to subscribers of the proposed rates changes at the time it files its rates with the franchising authority, but in any event must provide notice to subscribers of any increase in the price to be charged for the basic service tier or associated equipment at least 30 days before any proposed increase is effective.
 Franchising authorities may review the rates within 90 days from the date of the filing or any time thereafter within twelve months from the date of the filing.
 If a franchising authority disapproves any portion of the rates, it must issue a written decision explaining its decision. A publicly available written decision is required to protect the due process rights of the operator, so that the operator can know why the rate was disapproved.
 

4. TCI alleges that the City denied its rate adjustment for reasons other than bona fide rate form issues. A declaration under penalty of perjury from TCI’s Regional Director/Franchising states that, based on statements made at the May 24, 2000 City Council meeting, the rates were rejected for concerns regarding service issues; public, educational and government access channel support; and pending franchise renewal concerns.
 The report from the City’s rate consultant states, “The Company’s requested basic cable rate . . . is mathematically correct. The requested increase in the basic monthly cable rate of $11.45 is not unreasonable.” With respect to equipment and installation charges, the consulting report further states “these rates are also not unreasonable.”
 The City’s staff concurred with these recommendations.
 TCI states it likely will have suffered irreparable injury by the time its appeal is resolved because it will be unable to recover lost revenues later in the increasingly competitive market cable operators face. It is also concerned about subscriber confusion from billing fluctuations. On the other hand, TCI argues, subscribers will be protected by its commitment to issue any refunds with interest if required to do so by the final disposition of the case. TCI submitted a copy of a letter from the City Controller advising the operator that failure to implement the rate order could constitute a material breach of its franchise for which penalties or other remedies could lie.

5. The City disagrees that the operator has met the criteria for stay, arguing it is confident the City will succeed on the merits of any appeal, the operator does not risk punitive action if it complies with the rate order and could rely on a favorable result from the Commission to defend against any charges of material breach of its franchise, and the operator has not pointed to any procedural irregularities in the City’s proceedings. The City disagrees that the opinions of experts it hires bind it in exercising its decision-making responsibility. The City disputes that the operator will suffer irreparable harm because it can recoup undercharges if successful on appeal, but argues that subscribers will be harmed if the City’s rate order is sustained because, due to churn among subscribers, those receiving rebates may not be the ones who paid the overcharges, and some may not be able to afford the rate increase. 

6. The rate order attached to the City’s opposition states without explanation that the operator has deleted programming without notice and a similar replacement; failed to establish arms’ length dealings with affiliates in order to justify increased programming costs; failed to demonstrate it keeps its books, records and accounts on a national level; and failed to demonstrate that it appropriately separated cost factors included in the basic service tier from those in rates for equipment and services.
 It further states that the operator acted arbitrarily in imposing new rates and failed to justify an increase in rates.
 

7. TCI denies having any knowledge of these concerns before seeing the ordinance.
 It argues that it should not be faulted for failing to meet its burden of proof on questions never asked. It considers these matters to be substantively irrelevant or without merit and argues the City should have explored potential concerns with the operator before issuing an adverse decision. The City denies that it is required to explore matters affecting the disposition of the rate request in advance of its rate order.
 The City asks that the stay be dismissed or denied, or in the alternative granted only to the extent of the request and only on condition that TCI post bond to cover the amount of additional revenue the operator would have received if the City had granted the rate increase application and on further condition that TCI be required to make any refunds to those subscribers who actually paid the overcharges.

8. We have reviewed TCI’s stay request and will grant it pending resolution of the appeal on the merits. While the rate order suggests that the City may question the bases for some of the figures presented in the rate forms, we are concerned about the vagueness of statements in the rate order and whether the operator has had an opportunity to provide information considered necessary by the City. Franchising authorities are entitled to request information reasonably necessary to make a rate determination.
 The request should state the reason the information is needed and, where related to a rate form, the question or section of the form to which the request relates. If a franchising authority does not receive the requested information, it may base its decision on the best information available.
 If it denies all or part of a rate request, its decision should affirmatively demonstrate why the operator’s proposed rates are unreasonable, consistent with the Commission’s rate rules and forms.

9. In order to protect the interests of subscribers and ensure that refunds will be paid if the operator does not prevail on the merits, we will grant the operator’s request that the local rate order be stayed pending a resolution of this case on the merits on condition that the operator create an escrow account.  During the period of this stay, the operator must deposit in an interest-bearing escrow account the total refund amount due under the City’s local rate order as of the date the account is opened and on an ongoing basis must accumulate in the escrow account the difference between the rate ordered by the City and the rate charged customers during the pendency of the underlying appeal of the City’s local rate order. Alternatively, the operator may elect to post a bond for the benefit of the City. The amount of the bond shall be the total refund amount due as of the date the bond is posted plus an estimate of the additional amount that will accumulate on the basis of the difference between the rate ordered by the City and the rate charged customers until the operator’s next annual rate adjustment is scheduled to take effect for the City, plus interest. The amount of the bond for estimated additional amounts shall be based on the operator’s subscriber count at the time the bond is posted.  The bond shall provide that, if the operator is unable to fulfill its refund obligation for any reason, then the surety will fulfill the obligation to the City on behalf of the operator’s subscribers.

10. Accordingly, IT IS ORDERED that the Request for Emergency Stay of Local Rate Order filed by TCI Cablevision of Dallas, Inc., on May 25, 2000 as supplemented on May 26 and May 31, 2000, IS GRANTED pending resolution of the operator’s appeal on the merits on condition that the operator timely file its appeal to the local rate order being stayed pursuant to Commission rules. 

11. IT IS FURTHER ORDERED that the Motion for Leave to file Supplement to Request for Emergency Stay of Local Rate Order filed by TCI Cablevision of Dallas, Inc. and the City of Dallas’ Motion for Leave to File ARE GRANTED.

12. IT IS FURTHER ORDERED that the operator SHALL PLACE in an interest bearing escrow account the refund amounts due under the City’s local rate order at the time the account is opened and SHALL ACCUMULATE in this account on an ongoing basis the difference between the rate ordered by the City and the rate charged customers during the pendency of the underlying appeal.  Alternatively, the operator SHALL SECURE this amount by posting a bond for the benefit of the City for the total refund amount ordered by the City that is due at the time the bond is posted plus an estimate of the additional amount that will accumulate on the basis of the difference between the rate ordered by the City and the rate charged customers until the operator’s next annual rate adjustment for the City is scheduled to take effect, plus interest for the period covered by this bond at the prevailing U.S. Internal Revenue Service Rate for tax refunds and additional payments.  Proof of the operator’s compliance with this Order SHALL BE FILED with the Commission within thirty (30) days of the release of this Order.

13. This action is taken pursuant to authority delegated by section 0.321 of the Commission’s rules. 47 C.F.R. § 0.321.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson

Deputy Chief, Cable Services Bureau

� Ordinance 24264 is attached to the City of Dallas’ Response Opposing Request for Emergency Stay of Local Rate Order.


� Review is based on a courtesy facsimile copy of the City’s pleading, and assumes that the filing has been transmitted to the Commission as represented. 


� Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958).


� See Cuomo v. NRC, 772 F.2d 972, 974 (D.C. Cir. 1985); Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985); Washington Metropolitan Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843-44 (D.C. Cir. 1977).


� 47 C.F.R. § 76.933(g).


� 47 C.F.R. §§ 76.932, 76.933(g)(3). 


� 47 C.F.R. § 76.933(g)(2).


� 47 C.F.R. § 76.936; Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate Regulation, Report and Order, MM Docket 92-266, 8 FCC Rcd 5631, 5715 para. 126 (1993).


� Request for Emergency Stay, Attach. A.


� Id., Attach. B at 1, 2.


� Id., Attach. C.


� Attachment to May 26, 2000 Supplement to Request for Emergency Stay of Local Rate Order.


� Ordinance 24264 at 2.


� Id. at 3.


� May 31, 2000 Supplement to Request for Emergency Stay of Local Rate Order at 1.


� City of Dallas’ Motion for Leave to File and Response Opposing Supplement to Request for Emergency Stay of Local Rate Order at 2.


� Id.; City of Dallas’ Response Opposing Request for Emergency Stay of Local Rate Order at 5.


� Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate Regulation, Buy-Through Prohibition, MM Dockets 92-266, 92-262, Third Order on Reconsideration, 9 FCC Rcd 4316, 4344 para. 77 (1994); 47 C.F.R. § 76.938.


� Id. at 4347 para. 84, 4348 para. 90.


� Multimedia Cablevision, Inc., 13 FCC Rcd 4112, 4115 para. 6 (Cab. Serv. Bur. 1997).


� We will not require the operator to track the identities of all Dallas subscribers as of May 24, 2000, who are charged the increased rates and make any refunds to such subscribers to the extent the City prevails. 47 C.F.R. § 76.942(d) gives the operator the discretion to make refunds either by returning overcharges to those subscribers who actually paid the overcharges, or by means of a prospective percentage reduction in the rates for the basic service tier or associated equipment to the class of subscribers that currently subscribe to the cable system at the time of the refund. 
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