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Before the

Federal Communications Commission

Washington, D.C. 20554

	In the Matter of:

Time Warner Entertainment-

Advance/Newhouse Partnership

d/b/a Time Warner Communications

Petition for Determination of Effective Competition in Orange County, Florida (CUID Nos. FL0252, FL0548, FL9568, FL0569,

FL0712, & FL1156)


	)

)

)

)

)

)

)

)

)

)
	


MEMORANDUM OPINION AND ORDER

          Adopted:  May 11, 2000
Released:  May 17, 2000

By the Deputy Chief, Cable Services Bureau:

I. introductiontc "introduction"
2. Time Warner Entertainment-Advance/Newhouse Partnership d/b/a Time Warner Communications ("Time Warner") has filed with the Commission a petition for revocation of certification, pursuant to Section 76.915(f) of the Commission's rules,
 alleging that Time Warner is subject to effective competition from competing service providers in its Orange County, Florida franchise area  (the “County”). Time Warner alleges that its cable system serving the County is subject to effective competition, pursuant to Section 623 of the Communications Act of 1934, as amended ("Communications Act"),
 and the Commission's implementing rules.
  Time Warner bases its allegations of the presence of effective competition in the County on the competing services provided by two direct broadcast satellite ("DBS") providers, DirecTV, Inc.
 and DISH Network (“DISH”),
 and by an unaffiliated cable operator serving the County, Telesat Acquisition Limited Partnership (herein 

3. “Adelphia”).  A motion to dismiss the petition was filed by the County, which was opposed by Time Warner. 

4. The County subsequently filed with the Commission a supplementary motion to dismiss the petition and a notice of a de-certification decision made by the Orange County Board of County Commissioners on April 25, 1995, that the County no longer intended to regulate basic cable rates and that “it was therefore decertifying.”
  A certified copy of the County Board’s de-certification decision accompanied the notice.  Time Warner filed an opposition to these pleadings.

V. backgroundtc "background"
6. Section 623(l)(1)(B) of the Communications Act provides that a cable operator is subject to effective competition if the franchise area is (a) served by at least two unaffiliated multi-channel video programming distributors (“MVPD”) each of which offers comparable video programming to at least 50 percent of the households in the franchise area; and (b) the number of households subscribing to programming services offered by MVPDs other than the largest MVPD exceeds fifteen percent (15%) of the households in the franchise area.

7. In the absence of a demonstration to the contrary, cable systems are presumed not to be subject to effective competition,
 as that term is defined by Section 76.905 of the Commission's rules.
  The cable operator bears the burden of rebutting the presumption that effective competition does not exist with evidence that effective competition is present within the relevant franchise area.

VIII. discussiontc "discussion"
9. We address first the procedural issues raised by the County’s notice of de-certification and motions to dismiss the petition.
  The County contends that Time Warner’s revocation petition is rendered moot by the 1995 de-certification decision and argues that the Commission cannot revoke the County’s certification because it has been withdrawn.
  The Commission, in adopting procedures for determining which cable operators would be subject to cable rate regulations, noted that the 1992 Communications Act amendments require a finding that a cable system is not subject to effective competition and make the absence of effective competition a prerequisite to rate regulation.
  In order to implement expeditious cable rate regulation and minimize administrative burdens, the Commission adopted a presumption that cable operators were not subject to effective competition while making available to cable operators procedures for rebutting this presumption with evidence of effective competition.
 In this context, the Commission recognized that “a cable operator has a statutory right to be free of rate regulation if effective competition exists and the cable operator ought to have an opportunity to be heard on the issue of effective competition.”
  In view of this statement of a cable operator’s statutory right to be free of rate regulation if effective competition exists, we believe the Commission intended for the procedures adopted for determining the existence of effective competition to be available to cable operators irrespective of the certification status of the respective local franchising authority.  Additionally, a determination of effective competition has impact regardless of whether the franchising authority is actively regulating rates.  For example, a cable operator subject to effective competition is not required to maintain a uniform rate structure throughout its franchise area.
 Accordingly, we conclude that Time Warner’s petition is not rendered moot by the County’s de-certification decision and deny the County’s supplemental motion.

10. Turning to the first prong of the competing provider test, we find that the programming of DBS providers, such as DirecTV and DISH, satisfy the Commission's programming comparability criterion.  DBS service is presumed to be technically available due to its nationwide satellite footprint, and presumed to be actually available if households in a franchise area are made reasonably aware that the service is available.
  Time Warner has provided evidence of the advertising of DBS service in the local media serving the franchise areas.
  With respect to the issue of program comparability, we find that the programming of the DBS providers satisfies the Commission's program comparability criterion because the DBS providers offer at least 12 channels of video programming, including at least one non‑broadcast channel.
  We find that Time Warner has demonstrated that the County is served by at least two unaffiliated MVPDs, namely the two DBS providers, each of which offers comparable video programming to at least 50 percent of the households in the franchise area. Therefore, the first prong of the competing provider test is satisfied.

11. The second prong of the competing provider test requires that the number of households subscribing to MVPDs, other than the largest MVPD, exceed 15 percent of the households in a franchise area. Time Warner provided 1990 Census data showing 155,874 households in the County.
 Time Warner also provided information showing that Adelphia provides service to approximately 29,800 households
 and that the two DBS providers provide service to approximately 8,900 households,
 totaling approximately 38,750 households, or approximately 25% of the 155,874 households in the County.
  Based on this record, we find that Time Warner has demonstrated that the number of households subscribing to programming services offered by MVPDs, the DBS providers and Adelphia, other than the largest MVPD, Time Warner, exceeds 15 percent of the households in the County. Time Warner also demonstrated on this record that Adelphia is physically able to offer MVPD service to subscribers in the County, that there exists no regulatory, technical, or other impediments to households within the County taking the services of Adelphia, and that potential subscribers in the County have been made reasonably aware of the MVPD services of Adelphia.
  Therefore, the second prong of the competing provider test is also satisfied.

12. Based on the foregoing, we conclude that Time Warner has submitted sufficient evidence demonstrating that its cable system serving Orange County, Florida, is subject to effective competition.

13. In addition to the request for a determination of effective competition, Time Warner requests modification of certain provisions of the Social Contract for Time Warner approved by the Commission.
  This request is denied. Modifications of the Social Contract may be requested pursuant to procedures set forth in Section I.1. of that document, which requires the submission of a petition to the Commission and service of the petition and a related public notice on the appropriate local franchise authorities, and provides opportunity for comment within specified intervals by interested parties on the modification request.
  The record does not show that these procedures have been followed in connection with this request.  In particular, Time Warner initiated this proceeding by submitting a pleading styled as a “Petition for Revocation” filed pursuant to Section 76.915(f) of the Commission’s rules
 and not as a request for modification of the Social Contract.  The Commission issued no public notice announcing the filing of Time Warner’s request for a contract modification, which appeared only as a sentence within pages 8 and 9 of the petition.
  Consequently, the petition was unable to show service of a related public notice of the request on relevant local franchise authorities, as required by Section I.1. of the Social Contract. For these reasons, it is inconsistent with the provisions of the Social Contract to consider the requested contract modifications in this proceeding.

I. ordering clausestc "ordering clauses"
2. Accordingly, IT IS ORDERED that the petition for a determination of effective competition filed in the captioned proceeding by Time Warner Entertainment-Advance/Newhouse Partnership d/b/a Time Warner Communications IS GRANTED IN PART.

3. IT IS FURTHER ORDERED that the petition IS DENIED to the extent it seeks modification of the Social Contract of Time Warner previously approved by the Commission.

4. IT IS FURTHER ORDERED that the motions of Orange County for dismissal of the petition ARE DENIED.

5. This action is taken pursuant to delegated authority pursuant to Section 0.321 of the Commission’s rules.






FEDERAL COMMUNICATIONS COMMISSION






William H. Johnson






Deputy Chief, Cable Service Bureau

�    Time Warner filed the petition pursuant to Section 76.915(f) of the Commission’s rules, which was eliminated and is superceded by Section 76.7 of the Commission’s rules.  See Implementation of Cable Act Reform Provisions of the Telecommunications Act of 1996, 14 FCC Rcd 5296, 5313 (1999).  As discussed below, the County filed to voluntarily cede its certification to regulate basic cable rates. Therefore, Time Warner’s petition to revoke such certification is procedurally inappropriate. However, we will treat Time Warner’s petition as a petition for a determination of effective competition pursuant to Section 76.7.  See 47 C.F.R. § 76.7.


�   47 U.S.C. § 543.


�    47 C.F.R. § 76.905(b)(2).


�  DirectTV, Inc. has acquired PRIMESTAR and U.S Satellite Broadcasting., Inc.  Time Warner Petition at 2, n. 4.  


�  DISH Network is the registered trademark of EchoStar Communications Corporation.  Time Warner Petition at 2, n. 3. 


�  See Orange County, Florida’s Notice of Filing a Decertification Decision at 1. 


�    Communications Act, § 623(1)(1)(B), 47 U.S.C. §543(1)(1)(B); see also 47 C.F.R. §76.905(b)(2).


�    47 C.F.R. § 76.906.


�    47 C.F.R. § 76.905.


�  In view of the action taken in this order, the issue of whether the petition was filed under the appropriate section of the Commission’s rules, raised in the County’s initial motion to dismiss, is rendered moot.  See also n. 1, above.


� See the County’s supplemental motion at 2.


�  See In Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Report and Order and Further Notice of Proposed Rule Making, 8 FCC Rcd 5631, 5670 (1993) ("Rate Order").  See also 47 U.S.C § 543(a)(2).


�  Rate Order, 8 FCC Rcd at  5670-71


�  Rate Order, 8 FCC Rcd at  5670 (footnote omitted).


�  See 47 U.S.C 543(d). 


�     See MediaOne of Georgia, 12 FCC Rcd 19406 (1997).


�     See Time Warner Petition at 4-5 and Exhibit A.


�     See 47 C.F.R. §76.905(g).  See also Time Warner Petition at 5-6 and Exhibits B & C.


�   Time Warner Petition at 8 and Exhibit H.  1990 Census data satisfies effective competition decision requirements. See Cable Operators’ Petitions for Reconsideration and Revocation of Franchising Authorities’ Certifications to Regulate Cable Service Rates, 9 FCC Rcd 3656 (1994).


�  Time Warner Petition at 7 and Exhibit F.


�   Id. at 8 and Exhibit G. 


� Id. at 8. Where two MVPDs offer service to at least 50 percent of the households in a franchise area, the subscribership of all MVPDs, other than the largest MVPD, may be aggregated to satisfy the second prong of the competing provider test, regardless of whether they offer service to at least 50 percent of the households in the franchise area.  See Time Warner Entertainment Co., L.P., et al. v. FCC, 56 F.3d 151 (D.C. Cir. 1995). 


�Id. at 3-5.


�See In the Matter of Social Contract for Time Warner, 11 FCC Rcd 2788, 2848-2885 (1995).


�Id. at 2870.


�See n. 1.


�See Time Warner Petition at 8-9.


�47 C.F.R. §0.321.
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