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MEMORANDUM OPINION AND ORDER
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By the Deputy Chief, Cable Services Bureau:

I. introduction

1. In the above-captioned proceeding, TCI of the Heartlands (“TCI”) filed a petition for revocation challenging the certification of the City of Laurens, Iowa  (“Laurens”) to regulate TCI’s basic cable service and associated equipment rates.
  TCI alleges that its cable system in Lauren is subject to effective competition.  No oppositions were filed.
2. Section 623 of the Communications Act of 1934, as amended ("Communications Act"), provides that subscriber rates of cable television systems are subject to regulation only where effective competition is absent.  Section 623(l)(1)(C) of the Communications Act provides that a cable operator is subject to effective competition where:
a multichannel video programming distributor operated by the franchising authority for that franchise area offers video programming to at least 50 percent of the households in the franchise area.

Section 623(a)(4) of the Communications Act allows franchising authorities to become certified to regulate basic cable service rates of cable operators that are not subject to effective competition.
  Certification becomes effective 30 days from the date of filing, unless the Commission finds that the authority does not meet the statutory certification requirements.

II. discussion
3. TCI asserts that its cable system serving Laurens is subject to municipal provider effective competition from Laurens Municipal Communications Utility (“LMCU”), a cable television system owned and operated by the City.
  TCI states that in January 1997, the citizens of Laurens voted to have LMCU begin operating a cable system in competition with its system, and that LMCU cable service began in December 1998.
  TCI contends that Laurens qualifies as an MVPD because it makes over 50 channels of video programming available to its subscribers.
  To support its petition, TCI provides LMCU’s channel line-up and newspaper articles from local papers as evidence that LMCU is municipally-owned, and that LMCU operates a cable system within TCI's Laurens franchise area.
 LMCU's channel line-up indicates that it offers 50 channels, including at least 8 broadcast channels and numerous non-broadcast channels.

4. With regard to the requirement that the municipally-owned cable system offer service to at least 50 percent of the households in the franchise area, TCI submits 1990 Census data indicating that Laurens has 664 households.
  In addition, TCI presents evidence indicating that in response to a letter from TCI, the City stated that LMCU’s cable plant passes 715 household in Laurens.
  Based on these exhibits, which indicate that LMCU passes well over 50 percent of the households in Laurens, TCI contends that the City offers video programming to over 50 percent of the households in Laurens.
 

5. In the absence of a demonstration to the contrary, cable systems are presumed not to be subject to effective competition.
  The cable operator bears the burden of rebutting the presumption that effective competition does not exist with evidence that effective competition, as defined by Section 76.905 of the Commission's rules, is present within its franchise area.
  TCI has met this burden.  

6. The municipal provider test requires that at least 50 percent of the households in the franchise area be offered service by a municipally-owned cable system.  TCI's evidence clearly establishes that LMCU is a cable system owned by the City of Laurens, and that LMCU operates in TCI's Laurens franchise area.  With regard to the requirement that LMCU offer service to at least 50 percent of the households in Laurens, TCI's submits reliable evidence indicating LMCU’s cable plant passes significantly more than 50 percent of the households in the Laurens franchise area.  We conclude that TCI establishes that LMCU offers service to at least 50 percent of the households in the franchise area.
7. Although the municipal provider test does not contain a comparable programming requirement, we note that the programming of TCI and LMCU are comparable.
  Each provider offers at least 12 channels of video programming, including at least one non-broadcast channel.

8. As TCI has submitted sufficient evidence demonstrating that its cable system serving the City of Laurens is subject to municipal provider effective competition, its petition is granted.
III. ORDERING CLAUSES 
9. Accordingly, IT IS ORDERED that the petition for revocation filed by TCI of the Heartlands challenging the certification of the City of Laurens, Iowa to regulate basic cable service and equipment rates IS GRANTED. 
10. IT IS FURTHER ORDERED that the certification granted to City of Laurens, Iowa to regulate the basic cable service and equipment rates of TCI of the Heartlands IS REVOKED.

11. This action is taken pursuant to delegated authority pursuant to Section 0.321 of the Commission's rules.
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�On Jan. 4, 1994, the City filed an FCC Form 328 to become certified to regulate the basic cable service rates in its franchise area.  The City's certification became effective on Feb. 3, 1994.


�Communications Act §623(l)(1)(C), 47 U.S.C. §543(l)(1)(C).


�Communications Act §623(a)(4), 47 U.S.C. §543(a)(4).


�47 C.F.R. §76.910(e); 47 C.F.R. §76.910(b); see also Communications Act §623(a)(4), 47 U.S.C. §543(a)(4). 


�TCI Petition at 2.


�Id.


�Id.


�Id. at Exhibit B - D.


�Id. at 2 and Exhibit B.


�Id. at 4.  The Commission has stated that 1990 Census data is an appropriate measure of households.  Operators that have access to more recent data may submit such information.  See In the Matter of Cable Operator's Petitions for Reconsideration and Revocation of Franchising Authorities Certifications to Regulate Basic Cable Service Rates, Order, 9 FCC Rcd 3656 (1994).


�TCI Petition at 4 and Exhibit F.


�TCI contends that the fact that LMCU passes more than the number of households in Laurens according to the 1990 Census can be attributed to intervening population and household growth in Laurens since 1990.  Id. at 4 n.11.


�47 C.F.R. §76.906.  


�47 C.F.R. §76.911(b)(1). 


�Id. at 2 and Exhibits B.  By comparison, TCI provides 49 channels of programming, including 7 broadcast channels and numerous non-broadcast channels.  Id. at Exhibit G.


�Under the competing provider test for effective competition, competing multichannel video programming distributors ("MVPDs") must offer comparable video programming to households in the franchise area.  See Communications Act §623(1)(1)(B)(i), 47 U.S.C. §543(1)(1)(B)(i); 47 C.F.R. §76.905(b)(2).  As the Commission has stated previously, in order to provide "comparable" video programming, a MVPD must provide at least 12 channels of video programming, including at least one non-broadcast channel.  See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate Regulation, Report and Order and Further Notice of Proposed Rulemaking, 8 FCC Rcd 5631, 5667 (1993).


�47 C.F.R. §0.321.
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