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By the Deputy Chief, Cable Services Bureau:

I. introduction

1. Time Warner Entertainment Company, L.P. ("Time Warner") has filed with the Commission a petition for a determination of effective competition, pursuant to Section 76.7 of the Commission's rules.  Time Warner alleges that its cable system serving Wapakoneta, Ohio, (the “City”) is subject to effective competition pursuant to Section 623 of the Communications Act of 1934, as amended ("Communications Act"),
 and the Commission's implementing rules,
 and is therefore exempt from cable rate regulation. Time Warner bases its allegations of the presence of effective competition in the City on the competing service provided by TSC Communications, Inc. d/b/a TSC Television (“TSC”), a franchised cable operator affiliated with a local exchange carrier (“LEC”). No opposition to this petition was filed.

2. In the absence of a demonstration to the contrary, cable systems are presumed not to be subject to effective competition,
 as that term is defined by Section 76.905 of the Commission's rules.
 The cable operator bears the burden of rebutting the presumption that effective competition does not exist with evidence that effective competition is present within the relevant franchise area.
  Section 623(l)(1)(D) of the Communications Act provides that a cable operator is subject to effective competition, and therefore exempt from cable rate regulation, if a LEC or its affiliate offers video programming services directly to subscribers by any means (other than direct-to-home satellite services) in the franchise area of an unaffiliated cable operator which is providing cable service in that franchise area, provided the video programming services thus offered are comparable to the video programming services provided by the unaffiliated cable operator in that area.

3. The Commission has stated that an incumbent cable operator could satisfy the “LEC” effective competition test by showing that the LEC is technically and actually able to provide services that substantially overlap the incumbent operator’s service in the franchise area.
  The incumbent also must show that the LEC intends to complete the buildout of its cable system within a reasonable period of time if it has not already done so, that no regulatory, technical or other impediments to household service exist, that the LEC is marketing its services so that potential customers are aware that the LEC’s services may be purchased, that the LEC has actually begun to provide services, the extent of such services, the ease with which service may be expanded and the expected date for completion of construction in the franchise area.

II. discussion

4. Time Warner holds a franchise issued by the City to provide cable services within the City’s territorial boundaries and its cable system plant currently passes 100% of the households within the City.
  On May 6, 1998, the City adopted Ordinance No. 98-21 awarding TSC a franchise to provide cable services throughout the territory of the City.
 TSC commenced providing cable service within the City on March 22, 1999.
  However, TSC had not completed construction of its system when Time Warner’s petition was submitted to the Commission. On this record, Time Warner qualifies as the incumbent cable operator within the City for purposes of the “LEC” competition test at issue in this proceeding. TSC is a wholly-owned subsidiary of Telephone Service Company, an independent telephone company which has provided local exchange and other telephone services within the City for over 100 years.
  Therefore, Telephone Service Company qualifies as a “LEC” and its wholly-owned subsidiary TSC qualifies as an affiliate of a “LEC” for purposes of the “LEC” effective competition test.

5. In addition to holding an unrestricted franchise for the provision of cable service within the City, TSC has made presentations in various local settings within the City that the markets proposed to be served would be on line by the end of 1999.
  TSC has sponsored advertising, an Internet web site, local seminars and tours of its cable facilities for the purpose of making potential subscribers aware of its cable services, which consist of an offering of more that 70 channels of video programming that includes non-broadcast programming services such as ESPN, Home Box Office, and CNN as well as local television broadcast stations.
 Therefore, TSC provides comparable programing as required by the “LEC” effective competition test.  Additionally, as of the filing of its petition, Time Warner had lost approximately 80 customers to TSC.
  This record provides substantial evidence that there are no regulatory, technical or other impediments to TSC’s provision of service within the City, that TSC has commenced providing cable service within the City, that TSC is able to provide cable service that overlaps Time Warner’s service, that TSC is marketing its services in a manner that makes potential subscribers reasonably aware of their ability to purchase those services, that TSC has completed its system within the City, and that TSC otherwise satisfies the “LEC” effective competition test consistent with evidentiary requirements set forth in the Cable Reform Order.

6. Based on the foregoing, we conclude that Time Warner has submitted sufficient evidence demonstrating that its cable system serving Wapakoneta, Ohio, is subject to effective competition.

III. ordering clauses

7. Accordingly, IT IS ORDERED that the petition for a determination of effective competition filed by Time Warner Entertainment Company, L.P. IS GRANTED.

8. This action is taken pursuant to delegated authority pursuant to Section 0.321 of the Commission’s rules.
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