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By the Chief, Consumer Protection and Competition Division, Cable Services Bureau:

I. INTRODUCTION

1. Prime Time Christian Broadcasting, Inc., licensee of Television Broadcast Station KPCB (Ch. 17), Snyder, Texas (“KPCB”), filed the above-captioned complaint against Brownwood Television Cable Service, Inc. (“Brownwood”) for its failure to carry KPCB on its systems serving Brownwood, Bangs, Baird, Clyde, Cross Plains, Rising Star and Santa Ana, Texas.  An opposition to this complaint was filed on behalf of Brownwood to which KPCB has replied.

II. BACKGROUND

2. Pursuant to Section 614 of the Communications Act and implementing rules adopted by the Commission in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues (“Must Carry Order”), commercial television broadcast stations are entitled to assert mandatory carriage rights on cable systems located within the station’s market.
  A station’s market for this purpose is its “designated market area,” or DMA, as defined by Nielsen Media Research.
  A DMA is a geographic market designation that defines each television market exclusive of others, based on measured viewing patterns.

III. DISCUSSION

3. In support of its request, KPCB states it is located in the Abilene-Sweetwater, Texas DMA, as are Brownwood’s cable systems.  As a result, KPCB argues that it is a qualified “local commercial television station” entitled to carriage on Brownwood’s systems.  KPCB indicates that it initially notified Brownwood that it was electing must carry status on its cable systems by a letter dated September 17, 1999.
  When Brownwood failed to respond, KPCB states that it sent a second letter on October 25, 1999, which again was ignored.
  After a subsequent phone call was also unsuccessful, KPCB filed the instant complaint.  KPCB requests that the Commission not only compel Brownwood to carry its signal on the subject cable systems, but also require it to continue such carriage until such time as KPCB makes a contrary election or ceases to qualify for must carry status.  In addition, KPCB requests that the Commission require Brownwood to reimburse KPCB for the costs and expenses incurred in filing the instant complaint.

4. Brownwood argues in opposition that KPCB’s complaint should be dismissed because the station does not deliver a signal of sufficient strength to any of its cable system headends.
  Moreover, Brownwood points out that the cable communities it serves are, on average, 112 miles from Snyder, KPCB’s city of license, and none of the communities lie within the station’s Grade B contour.
  As a result, Brownwood states that it believes that KPCB’s market should not include the cable communities in question.  Should KPCB prevail in the instant proceeding, therefore, Brownwood feels it would be appropriate to file a request for modification to exclude the instant communities.

5. In reply, KPCB argues that Brownwood’s allegations of poor signal quality are based upon faulty signal strength tests.  KPCB maintains that not only is Brownwood’s testing methodology is unsound, but KPCB is willing and able to provide a good quality signal to all of Brownwood’s headends via the off-air reception of signal via Translator K58FZ, Cisco, Texas.  KPCB states that, according to the declaration of Albert O. Cooper, its President and Director of Engineering, Brownwood’s methodology in performing its signal quality tests and that of KPCB are markedly different.
  Specifically, Mr. Cooper criticizes Brownwood’s use of a lower gain, broadband antenna in its tests, the cable operator’s taking readings at only one location on each tower, instead of every 20 feet, and Brownwood’s use of 220-foot test lead at all test sites, regardless of antenna height.  Mr. Cooper points out that KPCB has already successfully supplied appropriate quality signals, via its translator, to four other cable system headends, two of which are farther away KPCB’s translator than are Brownwood’s headends.
  KPCB states that in the Must Carry Order, the Commission held that a station can satisfy the signal quality requirement by delivering its signal to a cable headend by “improved antennas, increased tower height, microwave relay equipment, [or] amplification equipment.”
  KPCB states that Mr. Cooper’s declaration makes it clear that there are plans to use a combination of improved antennas and amplification equipment to provide the required quality signal and to bear the costs of such equipment.  KPCB argues that where a station makes the commitment to provide a good quality signal and the cable system does not employ sound engineering practices in its signal strength tests, the Commission properly gives dispositive weight to that commitment.

6. According to Section 76.55(e) of the Commission’s rules, commercial television broadcast stations, such as KPCB, are entitled to carriage on cable systems located in the same DMA.
  KPCB is located in the Abilene-Sweetwater DMA, which is also where the communities served by Brownwood are located.  Brownwood  maintains, however, that KPCB is not entitled to such carriage because the station does not provide a good quality signal to the systems’ principal headends.

7. Brownwood has provided signal strength tests which comply with our engineering criteria and indicate that KPCB does not provide a good quality signal.  KPCB has alleged that Brownwood did not use sound engineering practices in conducting its signal strength tests and questions the cable operator’s methodology on several specific points.  First, KPCB questions Brownwood’s use of a lower gain, broadband antenna.  In Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues (“Must Carry Clarification Order”), the Commission ruled that the signal level of a station shall be determined based on measurements made with generally-accepted equipment that is currently used to receive signals of similar frequency, range, type or distance from the principal headend and need not employ extraordinary measures or specialized equipment.
  In this instance, although KPCB questions the type of antenna used by Brownwood, it does not provide any supporting information to indicate that the cable operator used an antenna in its tests that was different from the antennas used to receive other signals similar to KPCB.  Second, KPCB questions that Brownwood took readings at only one location on each headend tower, instead of at every 20 feet.  In its statement, Brownwood indicates that it installed the antenna on the tower “at the height which resulted in maximum antenna output level during a signal survey.”
  We find this to be adequate since the Commission’s criteria requires only that the cable operator place its testing antenna at a height which is comparable to that used to receive other similar signals.  KPCB did not provide any information to indicate that Brownwood tested its signal at a height which was not comparable.  Third, KPCB questions Brownwood’s use of a 220 foot test lead on all of its test sites.  While the use of a 220 foot test lead may minimize the results of a station’s signal strength test, Brownwood has indicated that its results do not include the negative minimizing effect.
  As a result, the signal strengths reported by Brownwood are actually more favorable to KPCB than they would be if the negative minimizing effect were included.

8. In spite of the signal strength tests provided by Brownwood, we note that KPCB has stated that it can provide, at its own expense, specialized equipment to ensure the receipt of a good quality signal to Brownwood’s principal headends.  KPCB maintains that with the use of specialized equipment it will be able to provide a signal to Brownwood’s headends that is consistent with Commission criteria.  The Commission has stated that amplifiers and other equipment may be employed to deliver a good quality signal to a cable system headend.  The Commission, in the Must Carry Clarification Order, after re-emphasizing that it was the television station’s obligation to bear the costs associated with delivering a good quality signal to the system’s principal headend, stated:


This may include improved antennas, increased tower height, microwave relay


equipment, amplification equipment and tests that may be needed to determine


whether the station’s signal complies with the signal strength requirements . . . .

KPCB, by committing to provide specialized equipment, satisfies its obligation to bear the costs associated with delivering a good signal to Brownwood’s headends.  Consequently, we order Brownwood to carry KPCB’s signal in the event that KPCB provides a good quality signal employing the specialized equipment it has offered to install at Brownwood’s principal headends.

9. With regard to KPCB’s request that the Commission order Brownwood to grant KPCB must carry status for an indefinite period of time, we note that Section 325(b)(3)(B) of the Communications Act, as amended by the Cable Television Consumer Protection and Competition Act of 1992, requires that commercial television stations, such as KPCB, make an election between retransmission consent and must carry at three-year intervals.
  Because the election at three-year intervals is a statutorily-mandated requirement, we cannot order Brownwood to carry KPCB as a must carry station indefinitely.  KPCB will have to comply with the statute and the Commission’s rules by making an election every three years.  Should KPCB fail to make an election, then it would default to must carry status.
  Finally, the Commission’s rules do not provide for the requested reimbursement of KPCB for the costs and expenses it icurred in prosecuting the instant complaint.  We therefore deny this part of KPCB’s complaint.

IV. ORDERING CLAUSES

10. Accordingly, IT IS ORDERED, that the petition filed by Prime Time Christian Broadcasting, Inc. IS GRANTED IN PART AND DENIED IN PART pursuant to Section 614(d)(3) of the Communications Act of 1934, as amended (47 U.S.C. §534).  Brownwood Television Cable Service, Inc. IS ORDERED to commence carriage of KPCB on its cable systems serving Brownwood, Bands, Baird, Clyde, Cross Plains, Rising Star, and Santa Ana, Texas, sixty (60) days from the date that KPCB provides a good quality signal at Brownwood’s principal headends.

IT IS FURTHER ORDERED that KPCB shall notify Brownwood in writing of its carriage and channel position elections (§§76.56, 76.57, and 76.64(f) of the Commission’s rules) within thirty (30) days of providing a good quality signal.

11. This action is taken pursuant to authority delegated by Section 0.321 of the Commission’s rules.
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