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By the Deputy Chief, Cable Services Bureau:

1. TCI Cablevision of Dallas, Inc. (“TCI” or the “Company”), the franchised cable operator serving Farmers Branch, Texas, has petitioned for an emergency stay of the order issued by the City of Farmers Branch, Texas (“City”) tolling review of the Company’s annual rate adjustment scheduled for implementation on June 1, 2000. At issue is the March 1, 2000 Form 1240 filing associated with this rate adjustment. The City has opposed the stay.

2. The Commission evaluates petitions for stay under well settled principles.  To support a stay, a petitioner must demonstrate:  (1) it is likely to prevail on the merits; (2) it will suffer irreparable harm if a stay is not granted; (3) other interested parties will not be harmed if the stay is granted; and (4) the public interest favors granting a stay.
 The likelihood of success on the merits is an important element in a petitioner’s showing.  However, the degree to which a probability of success on the merits must be found will vary according to the Commission’s assessment of the other factors.
 When confronted with a case in which other elements strongly favor interim relief, the Commission may exercise its discretion to grant a stay.

3. Cable operators using the annual filing system for rate adjustments must file Form 1240 no later than 90 days before the effective date of the proposed adjustments and may implement their proposed rate changes 90 days after they file, unless the franchising authority rejects the proposed rate as unreasonable. However, if the franchising authority notifies the cable operator within 45 days of the filing that the filing is facially incomplete, the franchising authority’s deadline for issuing a decision, the date on which rates may go into effect if no decision is issued, and the period for which refunds are payable will be tolled while the franchising authority is waiting for this information.
 

4. On March 1, 2000, the Company filed Form 1240 proposing a June 1, 2000 basic service tier (“BST”) rate adjustment. The cover letter is signed by the Director of Regulatory Affairs for AT&T Broadband & Internet Services and states the rate forms were submitted “[o]n behalf of your local AT&T BIS-affiliated operator.”
 The name of the cable operator shown on the form is “TCI TKR of the Metroplex, Inc.”
 By letter dated April 13, 2000,
 the City responded:

Please be advised that TCI TKR of the Metroplex, Inc.’s rate filing and proposed rates for the City of Farmers Branch’s 2000-2001 rate year are found to be facially incomplete. That conclusion will toll the City’s deadline for issuing a decision on the proposed rates during the period the City awaits a completed filing by an entity legally authorized to enact cable rates in the City.

Thank you for your attention to this issue. We look forward to a revised or amended filing which would be sufficient for consideration.

5. In response, on April 14, 2000, the Company sent two additional filings to the City, one for “TCI Cablevision of Dallas, Inc. (consolidated with TCI TKR of the Metroplex, Inc.)” and one for “TCI Cablevision of Dallas, Inc.”
 According to the Company’s answers on Line 1 of each form, the former involves more than a single franchise authority and a single community unit; the latter does not.
 In its cover letter, the Company disagreed that its March 1, 2000 filing was facially incomplete, and added: “[W]e do not believe that the submissions of these additional filings supercedes or amends the original filing on March 1, 2000. We will continue to use the original filing as the basis for our rates and subsequent appeals of your rate order, if necessary.”
 The City responded on April 18, 2000 that the March 1, 2000 filing “was either facially incomplete or wholly invalid based on the fact that it was filed on behalf of an entity which is not authorized to provide cable services within the City.”
 Because the Company’s subsequent submission did not supercede or amend this filing, the City continued to view the Company’s rate submission as facially incomplete or wholly invalid. The City added that it “must understand which rates [the Company] is intending for the City to consider” before it could review the proposed rates. “To that end, be forewarned that no rates proposed by a non-franchised entity will be accepted, nor will any local consolidation of the rates with a different headend.”
 The City again advised “that any TCI TKR of the Metroplex, Inc. rate filing and proposed rates for the City of Farmers Branch’s 2000-2001 rate year remain facially incomplete. Therefore, the City will continue to toll the deadline for issuing a decision on the proposed rates while the City awaits a completed filing by an entity legally authorized to enact cable rates in the City.”

6. The Company’s stay request argues that rate process cannot be tolled as facially incomplete if the filings have all of the information called for by the forms, and the City cannot credibly claim it lacks the forms necessary to complete its review. The Company argues it has done all it reasonably can to provide the City with facially complete forms while protecting its legal position, addressing the City’s concern with the initial identification of the cable operator and presenting alternative signed versions of the form to address the City’s substantive concerns. For these reasons, it believes it is likely to succeed on the merits. It also asserts that the balance of the other factors tips in its favor. It seeks only a continuation of the regulatory review process on one hand, but faces irreparable harm if its scheduled increase is delayed, because it lacks assurance it can later recoup lost revenue in an increasingly competitive marketplace.

7. In opposing the stay request, the City continues to view the Company’s March 1, 2000 Form 1240 as facially incomplete because it does not include the name and rates of a cable operator over which the City has rate jurisdiction and Company would not style its supplemental filings as an amendment. The City states its concerns about its authority to review rates proposed by an entity not named on its FCC 328, the form the City filed for certification to regulate BST rates, and about how to deal with a rate proposal from an entity not legally authorized to operate within the City. Because of these concerns, the City states it has twice asked the Company to amend its rate form with the name and rates of the operator over which it has regulatory jurisdiction. Absent such an amendment, the City argues it cannot proceed with its rate review. The City also raises procedural questions, arguing, first, that the Company’s stay request is procedurally premature because the time available for amending the rate form without postponing the initiation of new rates had not expired, and second, that the stay request is filed on behalf of the franchised operator, not the entity named on the unamended March 1, 2000 rate form filed by the Company. Finally, the City disagrees that the Company has shown any likelihood of succeeding on the merits or irreparable harm, and argues that the public interest should take into account the citizen ratepayers and the integrity of the City’s regulatory authority and police powers.

8. The Thirteenth Order adopting the annual filing procedures describes facially incomplete filings as “those filings which do not have all the information required by the form. They are to be distinguished from other filings which contain all of the required information, but about which franchising authorities seek clarifying or substantiating information.”
 In TCI Cablevision of Contra Costa County, Inc., 
 forms containing all of the information called for by the forms were not facially incomplete, although substantiation of the data by an independent auditor had not been provided as required by the municipal code. In the instant case, the City’s April 13, 2000 notification refers only to the name stated on rate form, which was addressed in the Company’s April 14, 2000 response and again in its April 20, 2000 response.
 The parties apparently have a substantive disagreement about what rate data is appropriate for setting the Company’s rate in Farmers Branch. The Company’s inclusion of a rate calculation reflecting the City’s position, while not conceding its own, should facilitate the City’s review. The provision in 47 C.F.R. § 76.933(g) for tolling review when Form 1240 is facially incomplete is not intended as a device for halting the review process until a cable operator concedes a substantive point. The City can address the bases for the figures presented by the Company as justification for its proposed rate and determine whether there are mathematical errors in the calculations in its review of the Company’s rate proposal. If the City determines that the Company’s rate exceeds the maximum permitted rate as determined by the Commission’s rules, it may prescribe a rate different from the proposed rate or order refunds, provided that it explains why the operator’s rate is unreasonable and any prescribed rate is reasonable.

9. We find that, under the circumstances here, a stay is warranted. The Company has demonstrated that a high probability of success on the merits in an interlocutory appeal of the City’s tolling order, and the public interest favors granting a stay of the tolling order so that review of the Company’s rate proposal can proceed on the merits. 

10. Accordingly, IT IS ORDERED that the Request for Emergency Stay of Local Rate Order filed by TCI Cablevision of Dallas, Inc. on April 20, 2000 IS GRANTED pending resolution of the operator’s interlocutory appeal on the merits on condition that TCI Cablevision of Dallas, Inc. file its interlocutory appeal no later than May 8, 2000.

11. IT IS FURTHER ORDERED that the Reply to Response to Request for Stay filed by TCI Cablevision of Dallas, Inc. on April 25, 2000 IS DISMISSED.

12. This action is taken pursuant to authority delegated by 47 C.F.R. § 0.321.

FEDERAL COMMUNICATIONS COMMISSION

William A. Johnson

Deputy Chief, Cable Services Bureau

� The Company tendered a Reply to Response to Request for Stay, which is being dismissed. 47 C.F.R. § 1.45(d) provides that replies to oppositions to requests for stay or other temporary relief should not be file and will not be considered. 


� Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958).


� See Cuomo v. NRC, 772 F.2d 972, 974 (D.C. Cir. 1985); Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985); Washington Metropolitan Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843-44 (D.C. Cir. 1977).


� 47 C.F.R. §§ 76.933(g), 76.937(e); Implementation of Sections of the Cable Television Consumer Protection and Competition  Act of 1992: Rate Regulation, Thirteenth Order on Reconsideration in MM Docket No. 92-266, 11 FCC Rcd 388, 425-27 (1995) (“Thirteenth Order”).


� Stay request, Attachment C, Letter from Murphy to Somereve (3/1/00).


� Stay request, Attachment C, FCC Form 1240, p.1.


� Stay request, Attachment A, Letter from Boyle to Murphy (4/13/00).


� Stay request, Attachment D, Letter from Murphy to Somereve (4/14/00) & enclosures. The calculation in the Metroplex form is identical to the calculation in the form filed on March 1, 2000.


� Stay request Attachment D, TCI Cablevision of Dallas, Inc. Form 1240 at 1, TCI Cablevision of Dallas, Inc. (Consolidated with TCI TKR of the Metroplex, Inc.) Form 1240 at 1.


� Stay request, Attachment D, Letter from Murphy to Somereve (4/14/00).


� Stay request, Attachment B, Letter from Boyle to Murphy at 1 (4/18/00).


� Id. at 2.


� Id. at 3.


� 11 FCC Rcd at 427.


� 11 FCC Rcd 9223, 9226-28 (Cab.Serv.Bur. 1996).


� City opposition, attachment.
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