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By the Chief, Consumer Protection and Competition Division, Cable Services Bureau:

I. INTRODUCTION

1. Maranatha Broadcasting Company, Inc. (“MBC”), licensee of UHF independent television broadcast station WFMZ-TV, Channel 69, Allentown, Pennsylvania, has filed a complaint, pursuant to Section 76.7(a)(2) of the Commission’s rules,
 requesting that the Commission issue an Order directing Comcast Cablevision of Mercer County, Inc. (“Comcast”)
 to carry the signal of WFMZ-TV on Cable Channel 4 or 16 or another mutually agreeable channel.  Comcast filed an opposition to the complaint and WFMZ-TV filed a reply.
  In addition, Comcast filed a “Motion to Strike Maranatha Broadcasting Reply or, in the Alternative, Supplemental Response of Comcast Cablevision of Mercer County, Inc” (“Motion to Strike and Supplemental Response”).  WFMZ-TV filed an “Opposition to Motion to Strike, Etc.”

II. BACKground

2.  Pursuant to Section 614 of the Communications Act and implementing rules adopted by the Commission in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues (“Must Carry Order”),
 commercial television broadcast stations are entitled to assert mandatory carriage rights on cable systems located within the station’s market.  A station’s market for this purpose is its “designated market area,” or DMA, as defined by Nielsen Media Research.
  A DMA is a geographic market designation that defines each television market exclusive of others, based on measured viewing patterns.

3. With regard to channel positioning, Section 614(b)(6) of the Act and Section 76.57 of the Commission’s rules address the options with respect to the channel number on which commercial television stations asserting must carry rights are entitled to be carried.
  The three possible options include: (1) the channel number on which the station is broadcast over the air; (2) the channel number on which the station was carried on July 19, 1985; or (3) the channel number on which the station was carried on January 1, 1992.
  The Act and the rules also provide that a broadcast station may be carried on any channel number mutually agreed upon by the station and the cable operator.

III. DISCUSSION

4. For the reasons discussed below, WFMZ-TV’s complaint is denied.  WFMZ-TV is a full-power television station licensed to Allentown, Pennsylvania, operating on Channel 69, and located in the Philadelphia DMA.  WFMZ-TV states that Comcast commenced carriage of WFMZ-TV in 1996.
 On September 30, 1999, WFMZ-TV sent a letter to Comcast requesting carriage on Comcast’s system on Cable Channel 4 or 16.
  The letter states, in pertinent part, “[o]ur records currently show we are carried on Channel 30 of your system.  We request carriage on Channel 4 or 16.”
 Per letter dated on October  12, 1999, Comcast responded to WFMZ-TV stating “[t]here seems to be some misunderstanding relating to the channel on which WFMZ-TV is carried . . . . [the station] is currently carried on channel 69 [and] has never been carried on cable channel 30.”
   WFMZ-TV argues that it never agreed to carriage of its signal on Comcast’s system on Channel 69.
  According to WFMZ-TV, other Philadelphia market stations with which WFMZ-TV must compete for viewers and advertising dollars are carried by Comcast on more favorable channels and WFMZ-TV’s position on Channel 69 puts it at a competitive disadvantage.

5. WFMZ-TV argues that the choice of a station’s channel position does not belong to the cable operator.  WFMZ-TV notes that the Must Carry Order
 states that the election of channel positioning options outlined by Section 614(b)(6) of the Act
 is left up to the broadcast station involved.
  WFMZ-TV argues that Comcast’s unilateral decision to carry WFMZ-TV on Cable Channel 69 has denied the station the right to determine on what channel it will be carried.
  The station argues that it never elected or agreed to carriage of WFMZ-TV on Cable Channel 69 and Comcast’s refusal of WFMZ-TV’s channel positioning request of September 30, 1999 is in violation of Section 614(b)(6) of the Act and Section 76.57 of the Commission’s rules.

6. Comcast responds that WFMZ-TV may not demand carriage on any channel other than the channel on which it broadcasts over-the-air.
  According to Comcast, following the station’s demand for carriage and the resolution of signal quality problems on February 22, 1996, Comcast informed WFMZ-TV that carriage would commence on or about September 1, 1996 and requested that the Station elect a channel position.
  Comcast argues that WFMZ-TV failed to elect a carriage position and Comcast commenced carriage of the station on Channel 69, the station’s over-the-air broadcast channel, where it is still carried today.
  Comcast contends that the plain language of Section 614(b)(6) of the Act and Section 76.57(a) of the Commission’s rules limits a qualified broadcaster that was not carried by the relevant cable system on July 19, 1985 or on January 1, 1992 to demand carriage only on its over-the-air broadcast channel.
  Accordingly, Comcast asserts that because it did not carry WFMZ-TV on either July 19, 1985 or January 1, 1992, the station may demand only its over-the-air broadcast channel as a channel position on Comcast's cable systems.

7. In its Motion to Strike, Comcast argues that WFMZ-TV’s reply violates the Commission’s rules and should be stricken because it raises matters not previously addressed in either the station’s complaint or in Comcast’s opposition.
  We deny Comcast’s Motion to Strike.  In its reply pleading, WFMZ-TV states that it was responding to a statement in Comcast’s opposition that WFMZ-TV “failed to elect a channel position” regarding the carriage of the station.
  According to WFMZ-TV, representatives of WFMZ-TV and Comcast met to discuss channel election and agreed that WFMZ-TV would be carried on Channel 30.
  WFMZ-TV asserts that Comcast later abrogated this agreement and unilaterally decided to carry the station on Channel 69.
  We note that correspondence attached to WFMZ-TV’s complaint evidenced that, sometime during the previous must carry election period, the parties were negotiating for carriage of WFMZ-TV on Channel 30.
  While reply pleadings are limited to matters raised in opposition pleadings and are not to contain new matters, we believe that information discussed in WFMZ-TV’s reply pleading is not a new matter as noted by correspondence attached to WFMZ-TV’s complaint. 

8. Comcast argues that even if WFMZ-TV’s allegations were true regarding negotiations for channel position carriage for the station, the election period that WFMZ-TV is referring to is the 1997-1999 election period and any discussions relating to that period have no bearing upon its channel position for the current election period.
  Comcast states that in its 1996 discussions with WFMZ-TV, it agreed with WFMZ-TV to consider carriage of the station on Channel 30 if it became available. However, according to Comcast, Channel 30 never became available and Comcast never agreed to carry the station on anything other than its over-the-air broadcast channel.
  WFMZ-TV responds that at the time of negotiations for channel placement for WFMZ-TV, Channel 65 was the highest channel number on the Comcast system and Comcast could not have carried WFMZ-TV on Channel 69 had WFMZ-TV elected carriage on the station’s over-the-air channel.
  WFMZ-TV asserts that Comcast should be ordered to negotiate in good faith concerning carriage of WFMZ-TV on a mutually agreeable channel.

9. During the current must carry election period from January 1, 2000 to December 31, 2002, as in previous election periods,
 a commercial broadcast station may elect carriage on its over-the-air channel, the channel on which the station was carried on July 19, 1985, or the channel on which the station was carried on January 1, 1992.
  In addition, a broadcast station may be carried on any channel number mutually agreed upon by the station and the cable operator.
  From the record before us, WFMZ-TV was not carried by Comcast on either July 8, 1985 or January 1, 1992 and WFMZ-TV is therefore limited to demanding channel positioning on Comcast only on its over-the-air broadcast channel or on a channel number that is mutually agreed upon by the station and the cable operator.

10.   It appears that during the preceding election period covering 1997-1999, Comcast and WFMZ-TV entered into negotiations for carriage of WFMZ-TV that included the consideration of carriage of the station on Channel 30.  Those negotiations appear to have been unsuccessful.  The station was instead was carried on Channel 69, its over-the-air broadcast channel.  As Comcast notes, WFMZ-TV failed to object to carriage on its over-the-air channel at any time prior to its must carry election for the 2000-2002 period.
  WFMZ-TV cannot now demand carriage on a different channel position, as it does now for Channel 4 or 16 during this current election period, based on unsuccessful negotiations for carriage in a prior election period that was for an entirely different channel position.  Unless WFMZ-TV and Comcast decide on a mutually agreed upon channel position in this election period, WFMZ-TV is only entitled to carriage on Comcast’s system on its over-the-air broadcast channel.

IV. ORDERing Clauses

11. Accordingly, IT IS ORDERED, that the complaint filed by Maranatha Broadcasting Company, Inc., licensee of WFMZ-TV, against Comcast Cablevision of Mercer County, Inc. IS DENIED in accordance with Section 614(b)(6) of the Communications Act (47 U.S.C. § 534(b)(6)) and Section 76.57 of the Commission’s rules (47 C.F.R. § 76.57).

12. This action is taken pursuant to authority delegated by Section 0.321 of the Commission’s rules.
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� 47 C.F.R. § 76.7(a)(2).


� Comcast is an operator of a cable television system operating in the communities of Ewing, Hopewell, Lawrence, Pennington, and Trenton, New Jersey.  


� WFMZ-TV requested an extension of time until January 27, 2000 to file its reply pleading.  We grant WFMZ-TV’s request.  


� 8 FCC Rcd 2965, 2976-2977 (1993).


� Section 614(h)(1)(C) of the Communications Act, as amended by the Telecommunications Act of 1996, provides that a station’s market shall be determined by the Commission by regulation or order using, where available, commercial publications which delineate television markets based on viewing patterns.  See 47 U.S.C. § 534(h)(1)(C).  Until January 1, 2000, Section 76.55(e) of the Commission’s rules provided that Arbitron’s “Areas of Dominant Influence,” or ADIs, published in the “1991-1992 Television Market Guide,” be used to implement the mandatory carriage rules.  Effective January 1, 2000, however, Section 76.55(e) now requires that a commercial broadcast television station’s market be defined by Nielsen Media Research’s DMAs.  For the must-carry/retransmission consent elections that took place on October 1, 1999, commercial television stations were required to make their elections based on DMAs.  See Definition of Markets for Purposes of the Cable Television Broadcast Signal Carriage Rules, Order on Reconsideration and Second Report and Order, 14 FCC Rcd 8366 (1999) (“Modification Final Report and Order”).       


� 47 U.S.C. § 534(b)(6); 47 C.F.R. § 76.57.


� Id.; 47 C.F.R. § 76.57(a).


� Id.; 47 C.F.R. § 76.57(c).


� Complaint at 2.  WFMZ-TV requested carriage under the must carry rules on February 22, 1996.  See Letter to General Manager, Comcast Cablevision, West Trenton, NJ from Barry Fisher, Director of Engineering, Maranatha Broadcasting Co., Inc., February 22, 1996.  Id., Attachment A.  


� Id., See Letter to General Manager, Comcast Cablevision, Trenton, NJ from Barry Fisher, General Manager, WFMZ-TV, September 30, 1999.  Id., Attachment B. 


� Id., Attachment B.


� Id., See Letter to Barry Fisher, WFMZ-TV, from Roy Russell, Jr., General Manager, Comcast, October 12, 1999. Id., Attachment C.   


� Id. at 3.


� Id.


� 8 FCC Rcd 2965, 2986 (1993).  


� 47 U.S.C. § 534(b)(6).


� Complaint at 3.


� Id.


� Id. at 4; 47 U.S.C. § 534(b)(6), 47 C.F.R. § 76.57. 


� Comcast Opposition at 2.


� Id.; See letter from Gregory R. Arnold, Vice President/General Manager, Comcast to Barry Fisher, WFMZ-TV, June 26, 1996, annexed to Complaint as Attachment A, along with related correspondence.  In pertinent part, the letter states, “[T]he earliest we could add WFMZ would be on or about September 1, 1996 [and] [p]lease contact me as soon as possible to discuss channel placement for WFMZ.”  Id.   


� Comcast Opposition at 2.


� Id.; 47 U.S.C. § 534(b)(6); 47 C.F.R. § 76.57. 


� Id. at 3; Comcast states that Commission precedents confirm that a qualified local commercial broadcaster who was not carried by a cable system on either July 19, 1985 or January 1, 1992 may demand channel positioning only on its over-the-air broadcast channel.  See Paxon Los Angeles License, Inc., 14 FCC Rcd 7070 (1999); Paxon Los Angeles License, Inc., 14 FCC Rcd 7053 (1999); Johnson Broadcasting, Inc. 10 FCC Rcd 6494 (1995); Johnson Broadcasting, Inc., 9 FCC Rcd 3574 (1994).  


� Comcast Motion to Strike and Supplemental Reply at 1.


� WFMZ-TV Reply at 1; see also Comcast Opposition at 2. 


� Id. at 2; See attached Declaration of  Barry N. Fisher, Vice President – Operations, WFMZ-TV.


� Id. at 3.


� See ¶ 4, supra.


� See 47 C.F.R. § 76.7(c)(1).


� Comcast Motion to Strike and Supplemental Reply at 1. 


� Id. at 2.


� WFMZ-TV Opposition to Motion to Strike at 3-4; See Declaration of Barry N. Fisher, Vice President – Operations of WFMZ-TV.  WFMZ-TV notes that Comcast did not contest this declaration, which was also attached to its reply pleading. 


� WFMZ-TV Opposition to Motion to Strike at 5.


� See 47 C.F.R. § 76.64(f)(2).


� 47 U.S.C. § 534(b)(6); 47 C.F.R. § 76.57.


� Id.; 47 C.F.R. § 76.57(c).


� Comcast Motion to Strike and Supplemental Response at 3.


� 47 C.F.R. § 0.321.
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