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MEMORANDUM OPINION AND ORDER
         Adopted:  March 21, 2000
            Released:  March 24, 2000

By the Deputy Chief, Cable Services Bureau:

1. Benchmark Cable Communications, L.L.C. (“Benchmark”), the operator of a cable television system serving Winder, Georgia, filed an appeal of the local rate order issued by the City of Winder (“City”) on November 3, 1999 and requested a stay of the order.
 The City filed an opposition to the appeal, and Benchmark filed a reply. The City also opposed the stay request. 

2. Under the Commission’s rules, rate orders issued by local franchising authorities may be appealed to the Commission.
  In ruling on an appeal of a local rate order, the Commission will not conduct a de novo review, but will sustain the franchising authority’s decision provided there is a reasonable basis for that decision, and will reverse a franchising authority’s decision only if the franchising authority unreasonably applied the Commission’s rules in its local rate order.
  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission decision on appeal.

3. An operator seeking to justify its existing or proposed rates for the basic service tier, equipment, or installation bears the burden of demonstrating that the rates conform with our rules.
  In determining whether the operator’s rates conform with our rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator’s rate forms and any other additional information submitted, the franchising authority may approve the operator’s rates or issue a written decision explaining why the operator’s rates are not reasonable.
  If the franchising authority determines that the operator’s rates exceed the maximum permitted rate as determined by the Commission’s rules, it may prescribe a rate different from the proposed rate or order refunds, provided that it explains why the operator’s rate or rates are unreasonable and any prescribed rate is reasonable.

4. Benchmark introduced digital converters to subscribers in June 1999, filed FCC Form 1205 with the City to establish its rate for the new equipment on September 3, 1999, and completed its filing by providing required attachments on October 11, 1999. The Mayor issued a letter rate order stating that Benchmark could not implement a converter charge before December 10, 1999, 60 days after Benchmark completed its rate filing, and setting the rate beginning December 10, 1999 at zero. The letter explained that subscribers were required to rent a converter to continue receiving services previously received without a converter and characterized this change as an impermissible indirect rate increase for the basic service tier (“BST”).

5. Benchmark’s appeal questions whether the converter charge is subject to rate regulation, arguing that customers subscribing only to the BST do not need converters. The appeal also asserts that the City ignored Benchmark’s rate justification and was contrary to both the Communications Act requirement that equipment rates be based on costs and Commission rules and precedent requiring that a franchising authority issue a decision based on an evaluation of the operator’s rate form. The City’s opposition explains that the rate order was based on the City’s belief that subscribers needing the new equipment were not receiving benefit from the new cost and on Benchmark’s failure to follow prescribed procedures before implementing its new rate. 

6. Benchmark’s rate for the new converters is subject to regulation by the City. Section 76.923(a) of the Commission’s rules provides that equipment used to receive the BST is subject to regulation, even if the equipment is also used to receive unregulated programming.
 Benchmark’s appeal claims that limited basic service is available without the converter box but makes no claim that the converter boxes are used exclusively for unregulated programming. The City found that the price is an indirect BST rate increase and states here that the new converter boxes and remote control devices were offered to BST-only subscribers.
 

7. In exercising its rate regulation authority, the City should review the reasonableness of the cable operator’s rates on the basis of the Commission’s rate regulations. Section 76.923 provides for equipment rates based on actual cost, and allows operators offering new types of equipment to adjust rates to reflect the new equipment.
 While subscriber charges for equipment such as converter boxes must not exceed charges based on actual cost, a cable operator must be allowed to charge up to the maximum permitted rate derived from its rate form.
 If the City does not dispute the bases for the figures presented in Benchmark’s rate form and has not discovered mathematical errors in the form, it should approve the rate as derived from the form. It may not base rate decisions on a subjective evaluation of the benefits of the equipment nor use its authority over rates to thwart the introduction of digital technology. Because the City’s letter rate order is not based on a review of Benchmark’s rate justification from Form 1205 and the supporting documents, the letter rate order is not reasonable and must be remanded for further consideration consistent with this Memorandum Opinion and Order.

8. We are not addressing arguments concerning the City’s direction that Benchmark not implement its new rate before December 10, 1999.
 The rate was in effect when the City issued its order, and no refunds were ordered because of Benchmark’s failure to timely file its rate form. This does not preclude City review of Benchmark’s pre December 10, 1999 rate on the basis of the rate filing. If the City determines on remand that the converter rate charged before December 10, 1999 exceeded the maximum permitted rate justified by Benchmark’s Form 1205, the City may order refunds of any overcharges. Benchmark’s failure to timely file its rate form does not shield its rate from scrutiny. In addition, we admonish Benchmark to comply with the Commission’s requirements for timely filing rate forms in the future. Failure to do so could subject Benchmark to the penalties provided by the Communications Act of 1934, as amended, and the Commission’s rules.

9. Accordingly, IT IS ORDERED THAT the Appeal of Local Rate Order filed by Benchmark Cable Communications, L.L.C. on December 3, 1999 IS GRANTED in part and the letter rate order issued by the City of Winder, Georgia on November 3, 1999 IS REMANDED to the City for further action consistent with this Memorandum Opinion and Order.

10. IT IS FURTHER ORDERED THAT the Request for Stay of Local Rate Order filed by Benchmark Cable Communications, L.L.C. on December 3, 1999 IS DISMISSED.

11. IT IS FURTHER ORDERED THAT the City of Winder, Georgia shall not enforce matters remanded for further consideration herein pending further action by the City on those matters.

12. This action is taken pursuant to authority delegated by § 0.321 of the Commission’s rules. 47 C.F.R. § 0.321.
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Deputy Chief, Cable Services Bureau

� The request for stay is rendered moot by our action on the merits.


� 47 C.F.R. § 76.944.


� See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, 8 FCC Rcd 5631, 5731 (1993) ("Rate Order"); See also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation,  Third Order on Reconsideration, 9 FCC Rcd 4316, 4346 (1994).


�Rate Order, 8 FCC Rcd at 5732.


� 47 C.F.R. § 76.937(a).


� See Rate Order at 5718-19; Third Reconsideration, 9 FCC Rcd at 4348.


� 47 C.F.R. § 76.936; see Ultracom of Marple, Inc., 10 FCC Rcd 6640, 6641-42 (CSB 1995).


� 47 C.F.R. § 76.923(a).


� City Opposition at 2 n.2.


� 47 C.F.R. § 76.923(a)(2), (o).


� See Cablevision VII, Inc. (Fort Madison, IA), DA 00-39 at paras 9-10, 2000 WL 16450 (F.C.C.) (Cab. Serv. Bur. released Jan. 12, 2000); Mickelson Media, Inc., DA 99-1264, 1999 WL 436216 (Cab. Serv. Bur. released June 30, 1999); Century Communications Corp. (Warrick County, IN), 14 FCC Rcd 6963 (Cab. Serv. Bur. 1999); Falcon Cable Media (Onslow County, NC), 13 FCC Rcd 11,996 (Cab. Serv. Bur. 1998).


� 47 C.F.R. § 76.923(n)(4) provides that a cable operator seeking to adjust its maximum permitted rate must file FCC Form 1205 60 days before it seeks to adjust its rates to reflect the offering of new types of customer premises equipment.


� See 47 U.S.C. § 503(b); 47 C.F.R. §§ 1.80, 76.9.
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