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I. INTRODUCTION

1. Falcon Cable Media has appealed a local rate order adopted on September 16, 1996 by the New Hanover County, North Carolina, Board of County Commissioners. New Hanover County filed an opposition to the appeal, and Falcon filed a reply.

II. background

2. An operator proposing an increase in basic service tier ("BST"), equipment or installation rates bears the burden of demonstrating that the proposed increase conforms with our rules.
  In determining whether the operator's proposed increase conforms with our rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator's rate forms and any other additional information submitted, the franchising authority may approve the operator's requested rate increase or issue a written decision explaining why the operator's rate is not reasonable.
  If the franchising authority determines that the operator's proposed rate exceeds the maximum permitted rate as determined by the Commission's rules, it may prescribe a rate different from the proposed rate provided that it explains why the operator's rate is unreasonable and the prescribed rate is reasonable.

3. Cable operators may justify adjustments to their rates on an annual basis using FCC Form 1240 to reflect reasonably certain and quantifiable changes in external costs, inflation, and the number of regulated channels that are projected for the twelve months following the rate change.
  Any incurred cost that is not projected may be accrued with interest and added to rates at a later time.
  If actual and projected costs are different during the rate year, a "true‑up" mechanism is available to correct estimated costs with actual cost changes.

III. discussion and analysis

4. The sole issue presented by this appeal concerns the County’s disallowance of costs claimed on Falcon’s Form 1240, which resulted in a reduction of Falcon’s proposed basic service tier rate.  Falcon asserts that the costs were incurred as a result of a highway project that dislocated poles and forced Falcon to set new poles.  Falcon contends its franchise agreement with the County requires it to comply with the New Hanover County Code, which in turn requires it to relocate aerial plant where required by road widening.  Therefore, Falcon contends, the pole relocation costs were eligible for pass through treatment as external costs as claimed on the Form 1240.

5. The County contends the pole relocations would have occurred in the absence of the franchise agreement, because the road widening projects were performed not at the direction of the County, but by another authority, namely, the state, which has responsibility for road maintenance in North Carolina.   Therefore, the County argues that the costs associated with the pole relocations were not among the franchise requirement cost categories eligible for pass through treatment as external costs.
  The County further contends the pole relocations were a part of normal maintenance of the cable system and as such do not qualify for external cost treatment under the Commission’s rules. Citing the Thirteenth Order on Reconsideration, the County notes that the Commission has indicated that, “… operators should be permitted to include increases in franchise requirement costs that the operator would not have incurred in the absence of the franchise requirement.”
  The County asserts that the Commission thus intended to preclude overly broad application of its external cost rules that would permit cable operators to    impose on local governments and subscribers the costs of activities associated with normal maintenance and operation of a cable system.  Finally, the County argues that because Falcon complied with an earlier local rate order disallowing pole relocation costs it is precluded from objecting to the disallowance of such costs in this case.

6. With respect to the cost of pole relocations qualifying as external costs eligible for pass through treatment, the Commission stated, “… we will permit operators to pass through to subscribers the cost of meeting franchise requirements that they remove aerial facilities and place them underground.  However, the external cost pass through should be limited to cases where the operator has been required to actually remove cable from utility poles and place the same underground.”
  The Commission further indicated that external cost treatment would not be accorded where such costs were incurred in the absence of a franchise requirement such as that involving a system upgrade or rebuild.
  On the record before us, Falcon’s relocations do not fit the conditions imposed for external cost pass through treatment.   First, the record supports the County’s position that the pole relocations at issue here would have occurred irrespective of any requirements of the franchise agreement.  The record shows that previously existing poles were going to be demolished in the course of road widening operations.
  Clearly, Falcon would have had to relocate its cable to new poles, or cease operating the affected portions of its cable system, notwithstanding any franchise agreement clauses.  Second, the pole relocations did not involve placing the cable underground, as required by Section 76.925(a)(5) for qualification as franchise requirements for the purposes at issue here.  Nothing in the Commission’s Thirteenth Reconsideration Order supports Falcon’s argument that the costs of pole to pole cable relocations qualify for pass through treatment as external costs, particularly where, as here, the relocations surely would have incurred in the absence of any specific franchise requirements.

IV. ordering clause

7. For the foregoing reasons, IT IS HEREBY ORDERED, pursuant to authority delegated under Section 0.321 of the Commission’s rules, that the captioned appeal of the local rate order adopted on September 16, 1996 by the New Hanover County, North Carolina, Board of Commissioners (CSB-A-0359) IS DENIED.
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