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By the Deputy Chief, Cable Services Bureau:

I.
INTRODUCTION

1. Time Warner Cable (“Time Warner”), the franchised cable operator serving the City of Loveland, Ohio (“City”), has filed an appeal from a local rate order issued by the City addressing Time Warner’s 1996 and 1997 rates.
  The City filed an opposition, and Time Warner filed a reply pleading.
 

II.
BACKGROUND

2. Under the Commission’s rules, rate orders issued by local franchising authorities (“LFAs”) may be appealed to the Commission.
  In ruling on an appeal of a local rate order, the Commission will not conduct a de novo review, but instead will sustain the franchising authority’s decision as long as there is a reasonable basis for that decision.
  Therefore, the Commission will reverse a franchising authority’s decision only if it determines that the franchising authority acted unreasonably in applying the Commission’s rules in rendering its local rate order.  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but instead will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission’s decision on appeal.

3. An operator proposing an increase in the basic service tier (“BST”) or equipment or installation rates bears the burden of demonstrating that the proposed increase conforms with our rules.
 In determining whether the operator’s proposed increase conforms with our rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator’s rate forms and any other additional information submitted, the franchising authority may approve the operator’s requested rate increase or issue a written decision explaining why the operator’s rate is not reasonable.
 If the franchising authority determines that the operator’s proposed rate exceeds the maximum permitted rate as determined by the Commission’s rules, it may prescribe a rate different from the  proposed rate, provided that it explains why the operator’s rate is unreasonable and the prescribed rate is reasonable.

III.
DISCUSSION
4. The City had been part of an area-wide regulatory consortium that reviewed and approved Time Warner’s initial regulated rates.
 The City dropped out of this consortium on January 1, 1995 and became certified on its own to regulate cable rates in June 1996. At about the time the City became certified, Time Warner filed FCC Forms 1240 to justify its 1996 rates for the upgrade and nonupgrade parts of its system.
  On October 1, 1996, after receiving notification of the City’s certification, the operator amended these filings and submitted new Forms 1240 for its 1997 rates. In response to the City’s request for additional information, Time Warner submitted FCC Forms 1210 reflecting rate data for prior time periods.
 

5. The City’s local rate order disapproved the operator’s rates for 1996 and 1997.  The City found that the inflation adjustment used by Time Warner in one of the prior time periods was not determined correctly and resulted in higher rates than those allowed by Commission regulations.
 It corrected the inflation adjustment and carried the correction forward through the subsequent rate forms.
 The local rate order revised the maximum permitted BST rates for the operator based on the City’s calculations and ordered Time Warner to reduce its rates and make refunds to subscribers back to January 1, 1996.

6. Time Warner had earlier entered into a Social Contract with the Commission, which became effective on November 30, 1995.
  Time Warner argues in its appeal here that the City’s inflation correction is precluded by the Social Contract because it was made to forms for rates that preceded the Social Contract and pertained to a period when the City was not certified to regulate rates. The City opposes the appeal on the grounds that it properly reviewed those forms. 

7. The Social Contract required Time Warner to create a low cost lifeline BST for most of its systems by reducing its BST rates 10% below its “Current Rates,” i.e., the rates in effect on the Publication Date of August 3, 1995 or rates for which it had given notice to subscribers on or before the Publication Date.
 If rate matters were pending on the Publication Date, however, the rate reduction was to be taken from the level ultimately determined to be reasonable by the LFA.
  An LFA could opt out of the BST lifeline rate by giving timely notice of its intention.
  If it opted out, the Social Contract provisions regarding the lifeline rate did not apply.  If an LFA did not opt out and if the Current Rate was not pending review on the Publication Date, the Current Rate was the August 3, 1995 rate. LFAs could review the operator’s initial rate restructuring pursuant to the Commission’s procedures for reviewing rates.
 Furthermore, LFA authority to review future BST rate matters was unaffected by the Social Contract. The operator’s adjustments to its reduced BST rates for changes in external costs and inflation were to be subject to LFA approval.

8. Under the circumstances here, we agree with Time Warner that the Social Contract precluded the City’s adjustment. The Loveland system was included among the systems in which Time Warner implemented the 10% rate reduction.
 The City did not opt out of the Social Contract. Because the City was not certified to regulate Time Warner’s Loveland rates until after the Social Contract was adopted, Time Warner’s BST rate was not pending review on the Social Contract Publication Date. Under the terms of the Social Contract, the City’s review of Time Warner’s BST rates should have started with rate adjustments Time Warner made subsequent to the Publication Date. The City erred by adjusting rate forms for the period before the Publication Date and carrying the adjustment forward, making its adjustments to Time Warner’s rates for 1996 and 1997 unreasonable. The local rate order is being remanded for further consideration consistent with this Memorandum Opinion and Order.

IV.
ORDERING CLAUSES

9. Accordingly, IT IS ORDERED that the Petition for Review of Local Rate Order filed by Time Warner Cable on August 21, 1997, IS GRANTED IN PART and the local rate order IS REMANDED to the City of Loveland, Ohio, for action consistent with this Memorandum Opinion and Order.

10.  IT IS FURTHER ORDERED that the City of Loveland, Ohio, shall not enforce matters remanded for further consideration pending further action by the City on those matters.

11.  This action is taken pursuant to authority delegated by section 0.321 of the Commission’s rules.  47 C.F.R. § 0.321.
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� Time Warner Petition for Review filed August 21, 1997; City of Loveland Ordinance No. 1997-38, dated July 22, 1997, found at Time Warner Petition, Attachment A, and the City’s Opposition, Exhibit A (“local rate order”). 





� City of Loveland’s Opposition to Petition filed September 15, 1997, and Time Warner’s Reply filed September 24, 1997. 





� 47 C.F.R. 76.944.





� See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate Regulation, Report and Order and Further Notice of Proposed Rulemaking, 8 FCC Rcd 5631, 5731 (1993) (“Rate Order”); Third Order on Reconsideration, 9 FCC Rcd 4316, 4346 (1994).





� Rate Order at 5732. 





� 47 C.F.R. § 76.937(a). 





� See Rate Order at 5718-19. 





� 47 C.F.R. § 76.936; see Ultracom of Marple, Inc., 10 FCC Rcd 6640-6641-42 (Cab. Serv. Bur. 1995).





� Time Warner Petition at 3; City Opposition at 1.





� See Local Rate Order at 1-2, Petition at 3, City Opposition at 1-2. Operators are permitted to make changes to their rates on a quarterly basis using FCC Form 1210 or on an annual basis using FCC Form 1240 to reflect changes in external costs, inflation, and the number of regulated channels. 47 C.F.R. § 76.922; see Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992:  Rate Regulation, Thirteenth Order on Reconsideration, 11 FCC Rcd 388, 420-21 para. 79 (1995).  





� See City Opposition, Exh. C.





� Time Warner Petition at 3; Local Rate Order, Exh. “A” at A-1.





� Id. at A-1-2.





� Local Rate Order at 3-4.





� See Social Contract for Time Warner, 11 FCC Rcd 2788 (1995) (“Social Contract Order”).  The Social Contract provided upgrade incentives for Time Warner, resolved cable programming service rate cases, and ordered refunds of approximately $4.7 million plus interest to subscribers.





� Social Contract Order, 11  FCC Rcd at 2852 para. II.D, 2854 para. III.A.1.a.





� The operator could recoup the reduction in BST revenues through an increase in its cable programming service tier rates. Id. at 2792.





� Id. at 2855 para. III.A.2.





� Social Contract Order, 11 FCC Rcd at 2811-12 n.66.





� Id. at 2855 para. III.A.2.





� Time Warner Petition at 4.





� Time Warner also challenges the refund order for violating the one-year limit on refunds in 47 C.F.R. § 76.942(b).  In light of our conclusion that the local rate is invalid, we need not reach that issue. 
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