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MEMORANDUM OPINION AND ORDER
   Adopted:  February 24, 2000
Released: February 25, 2000

By the Deputy Chief, Cable Services Bureau:

1. TCI TKR of Georgia, Inc. (“TCI” or “operator”), the franchised cable operator serving Moultrie, Georgia, filed a request for stay of the local rate order adopted by the City of Moultrie, Georgia (“City”) on January 21, 2000.  The local rate order reduced the maximum permitted basic service tier (“BST”) rate for the operator’s June 1, 1999 rate adjustment. No opposition was filed.

2. The Commission evaluates petitions for stay under well settled principles.  To support a stay, a petitioner must demonstrate:  (1) it is likely to prevail on the merits; (2) it will suffer irreparable harm if a stay is not granted; (3) other interested parties will not be harmed if the stay is granted; and (4) the public interest favors granting a stay.
 The likelihood of success on the merits is an important element in a petitioner’s showing.  However, the degree to which a probability of success on the merits must be found will vary according to the Commission’s assessment of the other factors.
 When confronted with a case in which other elements strongly favor interim relief, the Commission may exercise its discretion to grant a stay.

3. Cable operators using the annual rate adjustment methodology compute rates by projecting certain costs over the coming year and truing up past projections against the actual costs incurred during the true-up period. The true-up compares the average amount of revenue the operator should have been able to collect over the true-up period with the average amount of revenue actually collected to determine the amount by which subscribers were overcharged or undercharged during the true-up period. These overcharges or undercharges are then factored into the computation for the new rate. TCI moved channels from its cable programming services tier (“CPST”) to its BST in late 1998,
 before the sunset of CPST rate regulation,
 and included the residual associated with this movement in the true-up portion of the Form 1240 supporting its June 1999 rate adjustment.
 The City rejected this adjustment because the CPST is no longer subject to rate regulation, and it did not see an offsetting adjustment to TCI’s CPST rate.

4. TCI argues that the sunset of CPST rate regulation has no effect on the movement of channels before the sunset became effective. TCI further argues that the City’s denial of any residual adjustment for moving a channel is inconsistent with the Commission’s intention in the Sixth Order on Reconsideration. According to TCI, when the Commission provided for the sunset of section 76.922(g) of its rules governing channel movements, 
 it intended that section 76.922(g) would be replaced with the then existing rule if it was not reinstated.
 In TCI’s view, if the residual cannot move with a CPST channel, then the residual associated with a BST channel would not move when a BST channel moved. “[A] cable operator could theoretically eliminate most of its BST line-up and still lawfully retain the same rate.”
 

5. TCI states it likely will have suffered irreparable injury by the time its appeal is resolved because it will be unable to recover lost revenues later in the increasingly competitive market cable operators face.  It is also concerned about subscriber confusion from billing fluctuations. On the other hand, TCI argues, subscribers will be protected by its commitment to issue any refunds with interest if required to do so by the final disposition of the case.

6. We have reviewed TCI’s stay request and will grant it pending resolution of the appeal on the merits.  The information before us shows that the channels were moved while the CPST was still subject to rate regulation, and the 1999 FCC Form 1240 in the record suggests that the operator followed the methodology provided in the form and that we have accepted in CPST cases before the Commission. We expect to address the merits of the operator’s appeal quickly.

7. In order to protect the interests of subscribers and ensure that refunds will be paid if the operator does not prevail on the merits, we will grant the operator’s request that the local rate order be stayed pending a resolution of this case on the merits on condition that the operator create an escrow account.  During the period of this stay, the operator must deposit in an interest-bearing escrow account the total refund amount due under the City’s local rate order as of the date the account is opened and on an ongoing basis must accumulate in the escrow account the difference between the rate ordered by the City and the rate charged customers during the pendency of the underlying appeal of the City’s local rate order. Alternatively, the operator may elect to post a bond for the benefit of the City. The amount of the bond shall be the total refund amount due as of the date the bond is posted plus an estimate of the additional amount that will accumulate on the basis of the difference between the rate ordered by the City and the rate charged customers until the operator’s next annual rate adjustment is scheduled to take effect for the City, plus interest. The amount of the bond for estimated additional amounts shall be based on the operator’s subscriber count at the time the bond is posted.  The bond shall provide that, if the operator is unable to fulfill its refund obligation for any reason, then the surety will fulfill the obligation to the City on behalf of the operator’s subscribers.

8. Accordingly, IT IS ORDERED that the Request for Emergency Stay of Local Rate Order filed by TCI TKR of Georgia, Inc. on February 4, 2000 IS GRANTED pending resolution of the operator’s appeal on the merits.

9. IT IS FURTHER ORDERED that the operator SHALL PLACE in an interest bearing escrow account the refund amounts due under the City’s local rate order at the time the account is opened and SHALL ACCUMULATE in this account on an ongoing basis the difference between the rate ordered by the City and the rate charged customers during the pendency of the underlying appeal.  Alternatively, the operator SHALL SECURE this amount by posting a bond for the benefit of the City for the total refund amount ordered by the City that is due at the time the bond is posted plus an estimate of the additional amount that will accumulate on the basis of the difference between the rate ordered by the City and the rate charged customers until the operator’s next annual rate adjustment for the City is scheduled to take effect, plus interest for the period covered by this bond at the prevailing U.S. Internal Revenue Service Rate for tax refunds and additional payments.  Proof of the operator’s compliance with this Order SHALL BE FILED with the Commission within thirty (30) days of the release of this Order.

10. This action is taken pursuant to authority delegated by section 0.321 of the Commission’s rules. 47 C.F.R. § 0.321.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson

Deputy Chief, Cable Services Bureau

� Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958).


� See Cuomo v. NRC, 772 F.2d 972, 974 (D.C. Cir. 1985); Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985); Washington Metropolitan Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843-44 (D.C. Cir. 1977).


� TCI Emergency Request at 4.


� See 47 U.S.C. § 543(c)(4), which provides that rate regulation shall not apply to CPST services provided after March 31, 1999.


� Id. at 4 n.5. The tier residual rate is what remains after subtracting external costs from the operator’s permitted charge for  the tier. 47 C.F.R. § 76.922(c)(2). External costs recovered through tier rates include certain taxes, costs of complying with franchise requirements, retransmission consent fees and copyright fees, and other programming costs. 47 C.F.R. § 76.922(f).


The per-channel residual rate is determined by dividing the tier residual rate by the number of channels on the tier. 47 C.F.R. § 76.922(g)(4). Per channel adjustments made after May 14, 1994 and any CPST channels added pursuant to the special pricing incentives available through December 31, 1997 are deleted from the residual and the channel count, respectively, in making the calculation. Because the residual is a per-subscriber figure, an operator moving channels between tiers must aggregate this residual for all subscribers to the tier from which the channel or channels were shifted and convert the aggregate to per subscriber figures on the new tier so that the shift would be revenue neutral to the operator. 47 C.F.R. § 76.922(g)(5). The external costs associated with the shifted channel also move with the channel. Section 76.922(g)(5) further provides that channels added to the CPST pursuant to the special pricing incentive could not be moved to the BST.


� Letter from R.A. “Tony” Rojas, City Manager, to Fred Sheeley, Director of Regulatory Affairs, TCI (1/21/00), found at TCI Emergency Request, Attach. A.


� 47 C.F.R. § 76.922(g)(8).


� Id.at 5, citing Sixth Order on Reconsideration, 10 FCC Rcd at 1260 para. 98.


� TCI Emergency Request at 6.
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