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I INTRODUCTION

1 ThisReport and Order adoptsfinal rulesregulating cabletelevision service and cable system
operators pursuant to Sections 301 and 302 of the Telecommunications Act of 1996 (1996 Act").! The 1996
Act amended or deleted numerous provisions of Title VI of the Communications Act of 1934, as amended,
("Communications Act"), and added new provisions affecting cable television. Many of these changes
consisted of clear, self-effectuating revisionsto pre-existing federal statutory provisions. To the extent these
self-effectuating statutory changesrequired amendmentsto our rules, weimplemented them inthe order section
of the Order and Notice of Proposed Rulemaking in this docket.®

2. Regulations to implement other provisions of the 1996 Act required notice and comment to
be fully and finally implemented.* We initiated that process in the Notice portion of the previousitem. Many
of the statutory provisions that required implementing rules and were the subject of the Notice were effective
upon enactment of the 1996 Act on February 8, 1996. The public interest thus necessitated that we adopt
interim rules effectuating these provisions pending the adoption of final rules pursuant to the Notice.> Wenow
adopt final rules and eliminate the interim rules.®

. EFFECTIVE COMPETITION
A. Background

3. The Cable Television Consumer Protection and Competition Act of 1992 (1992 Cable Act"),
amended Section 623 of the Communications Act by establishing a pervasive scheme of rate regulation for
cable operators not subject to effective competition.” Amended Section 623 requiresthe Commission to ensure
that rates are reasonable and that subscribers are protected from rates for the basic service tier ("BST") and
cable programming service tier(s) ("CPST") that exceed the rates that would be charged if the cable system
were subject to effective competition® A regulated cable operator must offer a BST that includes, at a
minimum, all of the local broadcast channels carried on the cable system and any public, educational, and

Telecommunications Act of 1996, Pub. L. No. 104-104 88 301, 302, 110 Stat. 56, 114-124 approved Feb. 8, 1996.
47 U.S.C. §8 151-614.

311 FCC Rcd 5937, 5938 (1996). Hereinafter, werefer to the two portions of the previousitem asthe Interim Order
and the Notice.

“Id.
°ld.

%We are retaining the definition of "affiliate” in the context of effective competition from alocal exchange carrier
asan interimrule. Seepara. 25 infra.

"Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385 § 3(a), 106 Stat. 1460,
1464-71 (1992) (1992 Cable Act § 3(a)"), 47 U.S.C. § 543.

847 U.S.C. § 543(3)(2), (b), (C).
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government access ("PEG") channel required under the terms of a franchise agreement with the loca
franchising authority ("LFA").° A CPST isany tier of programming offered by a cable operator, other than
the BST and programming provided on a per channel or per program basis® Cable systems subject to
effective competition are not subject to rate regulation,™ including the uniform rate requirement.’> The 1996
Act providesthat al CPST rate regulation will end for services provided after March 31, 1999."® Regulation
of BST and associated equipment rates will remain in effect for systems not subject to effective competition.
Rates for programming provided on a per channel or per program basis are not regul ated.

4, Section 623(1) asamended by the 1992 Cable Act providesthreetestsfor determining effective
competition.** A cable system is exempt from rate regulation if any of the following three tests is met:

(A) fewer than 30 percent of the households in the franchise area
subscribe to the cable service of a cable system;
(B) the franchise areais-

() served by at least two unaffiliated multichannel video
programming distributors each of which offers comparable video
programming to at least 50 percent of the households in the franchise areg;
and

(i) the number of households subscribing to programming
services offered by multichannel video programming distributors other than
the largest multichannel video programming distributor exceeds 15 percent
of the households in the franchise area; or
(© a multichannel video programming distributor operated by the
franchising authority for that franchise area offers video programming to at
least 50 percent of the householdsin that franchise area™

5. The 1996 Act adds afourth test to Section 623(1).** Under the new test, a cable operator will
be subject to effective competition if comparable video programming is offered to subscriberswithin the cable

°47 U.S.C. § 543(b)(7).
147 U.S.C. § 543(1)(2).
147 U.S.C. § 543(a)(2).

2A cable operator not subject to effective competition must maintain arate structure that is uniform throughout its
franchise area but may offer bulk discounts to multiple dwelling units. 47 U.S.C. § 543(d); 47 C.F.R. § 76.984.

47 U.S.C. § 543(c)(4).

447 U.S.C. § 543(1)(1)(A)-(C).

B|d. Thetestin paragraph A isreferred to asthe "low penetration test"; the test in paragraph B, as the "competing
provider test”"; the test in paragraph C, as the "municipal provider test.” These tests were implemented in the
Commission'srules at 47 C.F.R. § 76.905(b)(1)-(3).

161996 Act § 301(b)(3), 110 Stat. 115; 47 U.S.C. § 543(1)(1)(D); see 47 C.F.R. § 76.905(b)(4).

3
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operator'sfranchise areaby, or over thefacilities of, alocal exchangecarrier ("LEC") or itsaffiliate.'” Section
623(1)(1)(D)*® ("LEC test") provides that effective competition exists when:

(D) a loca exchange carrier or its affiliate (or any multichannel video
programming distributor using the facilities of such carrier or its affiliate)
offers video programming services directly to subscribers by any means
(other than direct-to-home satellite services) in the franchise area of an
unaffiliated cable operator which is providing cable servicein that franchise
area, but only if the video programming services so offered in that area are
comparable to the video programming services provided by the unaffiliated
cable operator in that area.

6. Because the new effective competition test became effective upon enactment of the 1996 Act,
we amended our rules to incorporate the statutory language of the test, and adopted interim rules relating to
certain definitions and procedures needed to properly implement the provision.’® We sought comment on
proposed final rules. Our Notice specifically requested comment as to whether effective competition can be
found under the LEC test if the LEC or its affiliate makes its service available only to a de minimis portion of
the franchise area or whether the service must be offered to some larger portion of the franchise area.
Commenters were asked to consider what level of competition provided by a LEC or its affiliate is sufficient
to have a restraining effect on cable rates. The Notice sought comment as to whether the definition of
"comparable" programming suggested for the LEC test in the Conference Report should be adopted and, if so,
how it should beimplemented. Becausethat definition differsfrom the definition of comparable programming
in our rules,?* the Notice sought comment as to whether we should adopt a uniform definition applicablein all
cases.”? The Notice sought comment as to whether satellite master antenna television ("SMATV") sarvice
congtitutesdirect-to-home ("DTH") satellite service, asthat termisused in the new effective competition test.
The Notice solicited comment as to when a multichannel video programming distributor (*“MVPD") should be
deemed an "&ffiliate” of aLEC for purposesof thistest. Finally, the Notice solicited comment onthe standards
for showing whether a competing MPVD is offering service in the franchise area.

1747 U.S.C. 8 153(26) definesa LEC as.
any person that is engaged in the provision of telephone exchange service or
exchange access. Such term does not include a person insofar as such person is
engaged in the provision of a commercial mobile service under section 332(c),
except to the extent that the Commission finds that such service should be
included in the definition of such term.

®47 U.S.C. § 543(I)(1)(D).

BInterim Order, 11 FCC Rcd at 5938-45; 47 C.F.R. 88 76.905(b)(4), 76.1401.

Notice, 11 FCC Rcd at 5962-63.

“See 47 C.F.R. § 76.905(q).

“ZNotice, 11 FCC Rcd at 5961-62.

3|d. at 5962.
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B. Discussion
1. Offersservicesin the franchise area

7. To satisfy the new test for effective competition, a cable operator must show that a LEC or
LEC-affiliated MVPD or an MVPD using the facilities of a LEC or its affiliate?* "offers' comparable video
programming servicesin thefranchise areaof an unaffiliated cable operator. The Conference Report provided
that, "[f]or purposes of Section 623(1)(1)(D) of the Communications Act, “offer' has the same meaning given
that term in the Commission's rules as in effect on the date of enactment of [the 1996 Act]."*® According to
Section 76.905(e) of the Commission's rules in effect when the 1996 Act was enacted:

Service of a multichannel video programming distributor will be deemed
offered:

(1) When the multichannel video programming distributor is
physicaly able to deliver service to potential subscribers, with the addition
of no or only minimal additional investment by the distributor, in order for
an individua subscriber to receive service; and

(2) When no regulatory, technical or other impediments to
households taking service exist, and potential subscribers in the franchise
area are reasonably aware that they may purchase the services of the
multichannel video programming distributor.?®

We adopted this definition of offer in the Interim Order.?” We further provided that, in the interim, a cable
operator attempting to prove effective competition will have to show that the competitor is physically able to
offer service to subscribers "in the franchise area™ Where the competitor's service area does not follow the
borders of the local cable franchise area, we directed the operator to provide information about the extent of
the overlap between its franchise area and the actual or planned service area of the competitor. We sought
comment on whether we should follow these standards for purposes of the permanent rule®® We also sought
comment about how widely available a LEC's service should be in the franchise area to condtitute effective
competition and whether we should consider potential aswell asactua passratesin making the determination.

8. Commenters have divergent views about the extent to which acompeting video programming
service must be offered in the franchise area to satisfy the LEC test. Some commenters, primarily cable
interests, argue from the "plain language” of the LEC test that the test is met when service is available to as

#For the purpose of this discussion, theterm "LEC" includes a LEC &ffiliate or an MV PD using the facilities of a
LEC or its affiliate.

%H.R. Rep. No. 458, 104th Cong., 2d Sess. 170 (1996) ("Conference Report").
%47 C.F.R. § 76.905(€).
#Interim Order, 11 FCC Rcd at 5941; Notice, 11 FCC Red at 5962.

%Notice, 11 FCC Red at 5962-63.
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few as two potential subscribers.® Others argue that consumers must have realistic or competitive choices
before effective competition can be found.* To assure this choice, some advocate setting a threshold for
effective competition on the basis of the percent of householdsin the franchise areato which the LEC can offer
service or the percent of households in the franchise area subscribing to the LEC service, much like the
thresholdsinthe competing provider test.3* No commentersother than those referencing the competing provider
test offer insight into determining the level of LEC competition that would be sufficient to restrain cable rates,
although the M assachusetts Cable Commission opinesthat the LEC's potential passrate could be animportant
consideration.® TCI argues that the 1996 Cable Act does not require consideration of whether the level of
competition is sufficient to restrain rates.*

9. Wergect the argument advocated by cable interests that any service offering in the franchise
area, no matter how minimal, should be sufficient for afinding of effective competition. Asthe New Jersey
Ratepayer Advocate pointsout, so lenient atest " could have the unfortunate result of allowing adominant cable
company to raiserates, unabated by regulation or genuine competition, whenever aLEC deliversvideo signals
tojust one homein the franchise area."* The New Jersey State Board of Public Utilities adds that deregul ation
of acable operator'sratesin an entire franchise area because of competitionin asmall portion of the franchise
area"can lead to absurd results."*® For example, aL EC's service area could encompass one franchise area but
overlap only asmall corner of an adjoining franchise area where no subscribers are served by the incumbent
operator, or a cable operator's rates could be prematurely deregulated in a franchise area, allowing it to
subsidize subscribers where it faces competition by charging higher rates to subscribers in the rest of the
franchisearea. The City and County of Denver point out that, "taken to itsextreme, . . . effective competition
could be claimed in afranchise area served by a L EC-based MV PD that actually represented no competition

®Feischman and Walsh ("Fleischman") Comments at 9; Cablevision Systems Corporation ("Cablevision")
Comments at 9; Cox Communications, Inc. ("Cox") Comments at 8-9; see Comcast Cable Communications, Inc.
("Comcast") Comments at 4 (statute places no minimum penetration or pass rate; SMATV competition is sufficient);
Commonwealth of Massachusetts Cable Television Commission (M assachusetts Cable Commission) Comments at
3 (subscriber interest generated by LEC service even on a limited basis may threaten operator's market share and
restrain cable rates).

®New Y ork City Department of Information Technology and Telecommunications ("New Y ork City") Comments
at 6-7; New Jersey Division of the Ratepayer Advocate ("New Jersey Ratepayer Advocate”) at 6.

S0pTel, Inc. ("OpTe") Commentsat 3; New Y ork City Comments at 8; New Jersey Ratepayer Advocate at 4; City
of Indianapolis ("Indianapolis’) Comments at 2; City and County of Denver ("Denver") Comments at 4.

M assachusetts Cable Commission at 4 (while not advocating standards, if Commission adopts any standards, it
should consider the potential pass rate). See New York City Comments at 8 (commenting that a cable operator's
responseto aLEC competitor may depend upon potential aswell asactual competition and advocating, therefore, that
the LEC competitor meet the 50% offering test but not meet any penetration standards); see also OpTel Comments
at 3 (Commission should use arelative measure of service availability and subscriber access, such asserviceto at least
15% of households served by incumbent cable operator).

%Tele-Communications, Inc. ("TCI") Comments at 5.

*New Jersey Ratepayer Advocate Comments at 5.

*New Jersey State Board of Public Utilities ("New Jersey Board") Comments at 3-5.

6
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at all."*® Thisisnot what we believe Congressintended. Thethrust of the 1996 Act is Congress expectation
that LECswill be robust competitors of cable operators because of their financial and technical ability and,
as Cablevision points out,* their ubiquitous presence in the market.® "[C]ompetition is the best regulator of
themarketplace. Until that competition exists, monopoly providers of servicesmust not be ableto exploit their
monopoly power to the consumer's disadvantage. Timing iseverything. Telecommunications services should
be deregulated after, not before, markets become competitive."

10. When written, the definition of "offer" presumed the widespread availability of competing
service. Under the competitive provider test, at least 50% of the households in the franchise area must have
accessto competing service. Although we agreewith commenterswho arguethat the LEC test isdifferent from
the competitive provider test,® nothing in the statute or legislative history suggests that, when incorporating
the word "offer" into the LEC test, Congress intended that "offer" should lose its context of the widespread
availability of the competing service. To the contrary, the expectation was that the LEC presence would be
ubiquitous, and theintent repeatedly expressed in thefloor debateswasthat "the peoplewill get achoicein how
they get their services."*" Thereisno choicewherethereisno service. We conclude, therefore, that to support
a finding of effective competition under the LEC test, the LEC's service must substantialy overlap the
incumbent cable operator's service in the franchise area”® Because the definition of "offer" does not include
any requirement that consumers actually purchase the service, only that the service be available, we reject
arguments that we should adopt penetration standards.

%City and County of Denver Comments at 5.
$'Cablevision Comments at 9.

%¥3ee 141 Cong. Rec. S8243 (daily ed. June 13, 1995) (statement of Sen. Pressler: "Looming large on the fringes
of the[video programming services| market are thetelephone companies. Thetelephone companiesposeavery highly
credible competitive threat because of their specific identities, the technology they are capable of deploying, the
technological evolution their networks are undergoing for reasons apart from video distribution, and, last but by no
means least, their financial strength and staying power.") But see New York City Reply Comments at 7: "Great
financial resourcesand marketing experiencewill not create effective competitionif the LEC doesnot intend to service
asubstantial portion of the cable franchise area.”

%9142 Cong. Rec. $688 (daily ed. Feb. 1, 1996) (statement of Sen. Hollings explaining the thrust of the 1996 Act).

“*Once Congress amended the Communications Act to allow LECsto provide cable servicein their local exchange
areas, effective competition fromaL EC could be evaluated under the competitive provider test. The LEC test provides
an alternative way to evaluate competition from a LEC.

4142 Cong. Rec. S699 (daily ed. Feb. 1, 1996) (statement of Sen. Lott). See, e.g., 142 Cong. Rec. H1149 (daily
ed. Feb. 1, 1996) (statement of Cong. Fields) (looking for head-to-head competition from cable and telephone
competitors); 142 Cong. Rec. H1156 (daily ed. Feb. 1, 1996) (statement of Cong. Dingell: "No longer will consumers
have just one company to choose from for the provision of local telephone or cable television service.").

“2See FCC Local State Government Advisory Committee: Advisory Committee Recommendation Number 13
("LSGAC Recommendation 13"), Recommendation 13(C), Resolution on Effective Competition, filed in CS Docket
No. 96-85 (Nov. 20, 1998), recommending that the Commission "[d]efine the term 'offer' in a manner that
acknowledges that the geographic area in which services are actually available is critica to whether effective
competition actually exists."
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11. In the Noti ce we sought comment on whether aL EC'spotential serviceareaaswell asthearea
whereit actually offers service should be considered in determining effective competition under the LEC test.®®
The definition of "offer" incorporated into the LEC test requires that LEC service be both technically and
actually available to households,** and does not provide for consideration of service planned for the future.
However, inresolving individual casesunder the LEC test in theinterim, the Cable Services Bureau hasfound
that aLEC's presence can have acompetitive impact on a cable operator before the LEC finishesingtalling its
plant or rolling out its service.** We see no reason from the record before us not to continue applying the LEC
test in thisway when the likelihood of impending competition throughout a substantial part of the incumbent
cable operator's service area is established, the competitive service is commercially available, and potential
subscribers in the franchise area served by the incumbent are reasonably aware that the service is either
actually available to them or will be available within areasonable time.® Views such as those expressed by
Senator Hollings support thisposition. In hisAdditional Views appended to S. Rep. No. 23, Senator Hollings
explained that "the bill changes the definition of 'effective competition' in the 1992 Act to allow cable ratesto
be deregulated as soon as a tel ephone company begins to offer competing cable service in a franchise area.
Once consumers have a choice among cable offerors, the need for regulation diminishes."*” Whilewe disagree
with commenters who argue that this and similar statements require cable rate deregulation on the basis of a

“Notice, 11 FCC Rcd at 5962-63.

“I mplementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate
Regulation, 8 FCC Rcd 5631, 5656 (1993) ("Rate Order").

“See Time Warner Entertainment-Advance/Newhouse Partner ship and Paragon Communications (North and South
Pinellas Counties, FL), 12 FCC Rcd 3143 (Cab. Serv. Bur. 1997) (effective competition found where LEC competitor
completed 15% of service area and its franchise required completion throughout franchise area within three years;
incumbent cable operator had lost subscribers and planned programming upgrades); see also Comcast Cablevision of
the South, 13 FCC Rcd 1676 (Cab. Serv. Bur. 1997) (effective competition found where franchises authorize LEC
service throughout franchise areas, LEC competitors began by using facilities constructed for video dialtone service
through parts of the franchise areas, and incumbent cable operator had responded competitively in anticipation of the
LEC competition.)

“6See M assachusetts Cable Commission Comments at 4 ("[A] LEC's potential pass rate may ultimately turn out to
beamore meaningful measure of aL EC's competitive impact on acable franchisethan itsactual passrate at any given
point intime. Such astandard would allow a[cable] operator the flexibility of 'looking ahead' to adjust its marketing,
programming and rating strategiesin advance of competition of amore substantive nature."); accord, New Y ork City
Department of Information Technology and Telecommunications Comments at 8; OpTel Comments at 3.

4S, Rep. No. 23, 104th Cong., 1st Sess. 152 1995 (additional Views of Sen. Hollings at 152) (emphasis added).
Sen. Hollings' statement was repeated in the debate on S. 652, 141 Cong. Rec. S7896 (daily ed. June 7, 1995)
(statement of Sen. Hollings).
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mere de minimis LEC presence in the franchise area,®® we find in such statements and their broader context*
areflection of Congress intent that the Commission have the discretion to consider the likelihood and extent
of impending competition when considering whether effective competition existsunder the LEC test. Congress
sought to restrain cable rates and stimulate quality cable services. Once the LEC's competitive presenceis
sufficient to achieve these goas, evenif the LEC'sbuildout or roll out isnot complete, theintent of the effective
competition test has been met.

12. On the other hand, service offered only on atest basis, MMDS coverage limited by signal
strength or terrain factors, or service only to aspecialized or niche market or to ageographically limited market
within the franchise areadoes not satisfy thetest.®® Nor isthetest satisfied if the LEC does not have firm plans
to build or market so asto offer service that substantially overlaps the incumbent cable operator's service in
thefranchise area, or the public isnot reasonably aware of any such plans. To find effective competition when
the LEC does not intend widespread service invites the problem that concerned Congress when it adopted the
uniform rate requirement as part of the 1992 Cable Act; namely, a cable operator's ability to charge low rates
in parts of the franchise areawhere it faces competition and charge higher unregulated rates in those parts of
the franchise area where it does not face competition and has no reason to expect competitive repercussions
from such pricing behavior.>* Wedo not believethat Congressintended for usto apply the LEC test so broadly
that the protections Congress intended through the rate regulation system are lost to consumers without the
prospect of competition.>

“Commenters relied heavily on statements made during the debate on the 1995 version of the Senate bill. During
the floor debate on the Conference Report on the 1996 Act, Senator Kerry stated his view that the Conference Report
issubstantially better than the bill considered by the Senate the previous summer becausethe Senatebill, likethe House
bill, "deregulated cable monopolies before there was effective competition.” 142 Cong. Rec. S699-70 (daily ed. Feb.
1, 1996) (statement of Sen. Kerry).

“For example, Senator Hollings prefaced his additional views with the explanation that, "The basic thrust of the
bill isclear: competitionisthe best regulator of the marketplace, but until that competition exists, monopoly providers
of services must not be able to exploit their monopoly power to the consumer's disadvantage.” S. Rep. No. 23, 104th
Cong., 1st Sess. 149 (additional views of Sen. Hollings).

*In Reply Commentsat 4, New Y ork City expressed concern about aL EC proposal to offer aprogramming package
tailored to the needs of the City'sfinancial community. Theservice, including morethan 12 channels of both broadcast
and nonbroadcast services, will be transmitted to desktop personal computers, but only within the city's financial
district. "[O]nly an extremely small group would have any use for the service. While the programming will be
invaluable to stock market analysts, it will not be made available to the overwhelming majority of residential
subscribersin the franchise area.”

515 Rep. No. 92, 102d Cong., 1st Sess. 76 (1992).

*2When Congress clarified that the uniform rate requirement does not apply in competitive markets, it did not
eliminate the requirement in markets not facing effective competition. It allowed operators to respond competitively
to competition in MDUSs, but it did not otherwise exempt operators from the uniform rate requirement when
competition was present only in MDUs. We see no reason why limited LEC service should have a different impact
on cable rate regulation than other competitive services that are limited to MDUSs.

9
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13. A cable operator seeking to show effective competition from a LEC bears the burden of
rebutting the presumption to the contrary that Congress left intact.> Because competitive service can be
provided "by any means (other than direct-to-home satellite services),” the showing will necessarily vary
somewhat, depending on the means employed. Basically, however, the incumbent cable operator must show
that the LEC istechnically and actually ableto provide service that substantialy overlapsthe incumbent cable
operator's service in the franchise area. If the LEC has not completed its buildout or roll out, the incumbent
cable operator must establish that the LEC intends to do so within a reasonable period of time, that the LEC
does not face regulatory, technical or other impediments to households taking service, that the LEC is
marketing its service so that potential customers are reasonably aware that they will be able to purchase the
service, that the LEC has begun actual commercial service, the extent of that service, the ease with which
service can be expanded, and the estimated date for completion of the construction or rollout in the franchise
area. If the LEC has not shown its intention to offer service that substantially overlaps the incumbent cable
operator's service in the franchise area, we will entertain petitions for waiver showing that the extent of the
LEC's presenceissufficient to have adirect impact on the cable operator's servicesthroughout its service area,
and particularly on the price. The presence of other competing MV PDsin the franchise areamay be relevant
in this regard.

14. Where the competition is from a wire or cable distribution system, the incumbent cable
operator must show what commitments the LEC has made to serve that area, including the status of
construction and the estimated completion date. If the LEC is franchised, a showing of the coverage and
construction obligations in the franchise should be sufficient. If the LEC plans an open video system, the
showing must establish the LEC's intent regarding the proposed area. Any contractual commitments for
construction or service would be relevant as would any public representations the LEC has made to local
officials and consumers; for example, through marketing and publicity regarding its plans. Documentation of
actual commercial service must also be provided.

15. Where the competition is from an MMDS or wireless cable system, the incumbent cable
operator must establish that a viewable signal can be received in an area that substantially overlaps the
incumbent's service area by showing: (a) the franchise area lies within the MMDS interference-free contour;
(b) the signal strength is adequate throughout the area; and (c) there are no terrain or other obstaclesto line of
sight service.® Because an MM DS operator isunder no obligation to market its service throughout its service
area and may target service to specific areas, the incumbent cable operator must show that the MMDS or
wireless cable operator can and will provide service to an area that substantially overlaps the area served by
theincumbent within the franchise area.®™ This showing can be satisfied by showing that the MM DS operator
has customers throughout the area and that the service is being marketed to the public at large. If serviceis
being implemented on a rolling basis rather than offered throughout the service area, the incumbent cable
operator should show that consumers in an area that substantially overlaps the incumbent's service area are

%47 C.F.R. § 76.906.

| solated, limited pockets of poor reception will not defeat a showing of effective competition.

*The City of Los Angeles, National League of Cities, and National Association of Telecommunications Officers
and Advisors ("Los Angeles, League of Cities, and NATOA") reports, for example, that a LEC affiliate there "offers
MMDSin alimited area, but for the vast majority of Los Angeles cable subscribers, cable remains the only source of
multichannel video programming.” Los Angeles, League of Cities, and NATOA Reply Comments at 3.

10
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reasonably aware the proposed service will be available to them.® Any public representations the LEC has
made, for example through any marketing and publicity aerting consumers to the LEC's plans for the
competitive service, would be relevant. Documentation of actual commercial service must also be provided.

2. " Comparable" Video Programming

16. Section 623(I) provides that the competitor must offer ""comparable" programming services
before effective competition can be found to exist in the franchise area under either the LEC or the competing
provider test. In the process of implementing provisions of the 1992 Cable Act, including the competing
provider test, the Commission adopted adefinition of comparable programming. That definition involvesthe
offering of at least twelve channels of programming, including at least one channel of nonbroadcast
programming service.>” In the present proceeding, the Commission proposed and adopted on an interim basis
a different definition for purposes of the LEC effective competition test, which required that the competing
provider's service consist a least in part in the distribution of broadcast station signals. This proposal was
based on language in the legidative history of the 1996 Telecommunications Act purporting to follow the
Commission'sdefinition but referring to the competitor's service ascomparableif it "includes accessto at |east
12 channels of programming, at least some of which are television broadcasting signals."*® The Commission
also proposed that a single definition be used for comparable programming as that term is used in various of
the effective competition tests and sought comment as to whether the definition should be the interim one
adopted for the LEC test.

17. Some partiesresponding to therequest for comment on thisissue support adefinition requiring
the inclusion of some broadcast signals.>*® Some, however, also argue that satellite delivered superstations

%The Cable Services Bureau has denied petitions seeking adetermination of effective competition wherethe LEC's
intentions to offer service throughout the area were not clear and consumers in the area were not shown to be
reasonably aware of the availability of the wireless service. Servicewas being rolled out on alow key, controlled basis
and marketing was limited to very specific demographics. See, e.g., Paragon Communications d/b/a Time War ner
Communications and KBL Cable Systems of the Southwest (Gardena, CA, et al.), 13 FCC Recd 8675 (Cab. Serv. Bur.
1998), petition for reconsideration pending; Charter Communications Entertainment 11, L.P. and Long Beach
Acquisition Corp. (LaCanada, CA, et al.), 13 FCC Rcd 8506 (Cab. Serv. Bur. 1998), application for review pending.

*’Rate Order, 8 FCC Rcd at 5666-67. In order to offer comparable programming within the meaning of this
provision, a competing multichannel video programming distributor must offer at least 12 channels of video
programming, including at least one channel of nonbroadcast service programming. In passing the 1992 Cable Act,
Congress explicitly rejected the standard previously used by the Commission when it redefined effective competition
to cable systemsintermsof over-the-air broadcast signal competition. The Commission had required that acompetitor
provide at least six broadcast signalsin order to be considered comparable. Id. at 5667 n.128. In the Rate Order, the
Commission concluded that a competitor carrying only broadcast signals should not be deemed to be offering
programming comparable to that of an incumbent cable operator.

*®Interim Order, 11 FCC Rcd at 5942; see Conference Report at 170. Confusion was introduced because the
Conference Report language differs from Section 76.905(g), but the language was followed by a citation to Section
76.905(g) that wasintroduced by thesignal " See," asignal generally understood to mean support for apoint rather than
adistinction.

¥See Cable Telecommunications Association ("CATA") Comments at 2; Independent Cable and
Telecommunications Association ("ICTA") Comments at 2; New Y ork City Comments at 12-13; State of New Y ork
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should betreated astelevision broadcast signalsif theinterim definitionisadopted.* Others point to ambiguity
in the Conference Report asto what Congressintended and advocate applying the existing definition in Section
76.905(g),** which requires the inclusion of at least one channel of nonbroadcast service programming.®
Comcast is concerned that adopting the interim definition as a single definition would preclude consideration
of DBS as a source of effective competition to cable systems under the competitive provider test, in spite of
Commission findings to the contrary.®® The Massachusetts Cable Commission suggests that comparable
programming services should be defined as 12 channels of programming, without regard to the breakdown
between broadcast and nonbroadcast channels, contending that the Commission cannot at thistime determine
what specific channel lineups LEC affiliated entities will use to compete with cable®* Other commenters
suggest that programming should not be deemed comparable unless it includes both broadcast and non-
broadcast programming,® while still others argue that comparable video programming services must include
some PEG channels.®

18. Having considered all of the commentsand the compl exities of adopting aternative definitions
of "comparable" for separate portions of the effective competition test, we now believe that the existing
definition adopted in implementing the 1992 Cable Act should be used for both competing provider and LEC
effective competition determinations. As ageneral matter of statutory interpretation, aterm used repeatedly
in the same connection should be given the same meaning unless different meanings are required to make the
statute consistent.®” Nothing in the statute requiresachangein our definition. Although the Conference Report
includes different language, it cites to our rule as support. We see no basis here for having inconsistent
definitions.

19. We aso note that the selection of which definition to use does not appear likely to have
practical consequencesin applying the LEC test in most instances. Under the Interim Order, MMDS service
could meet the comparable programming requirement if the MM DS operator offered accessto local broadcast

Department of Public Service ("State of New York™) Comments at 5-6; USWEST, Inc. ("USWEST") Comments at
5-6; BellSouth Corporation ("BellSouth") Comments at 2.

%“See National Cable Television Association ("NCTA") Comments at 3; Fleischman Comments at 5; CATA
Comments at 2; Comcast Comments at 10.

®'Cole, Raywid & Braverman ("Cole Raywid") Comments at 5; Comcast Comments at 1-2; Cox Comments at 4.
%247 C.F.R. § 76.905(g).

#Comcast Comments at 9 & n.25.

#Massachusetts Cable Commission Comments at 5.

®Denver Comments at 3; Small Cable Business Association ("SCBA") Comments at 32-33; NCTA Reply
Comments at 8-9.

%See Indianapolis Comments at 1; Los Angeles Reply Comments at 7; LSGAC Recommendation 13(C).

5See Karl N. Llewdlyn, Remarks on the Theory of Appellate Decision and Rules or Canons about How Satutes
areto be Construed, reprinted in 2A Norman J. Singer, Satutes and Statutory Construction 539, 544 (5th Ed. 1992).
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stations by direct microwave delivery or through a separate antenna.®® In effective competition petitions filed
with the Commission to date, LEC MMDS operators cited as providing effective competition to cable have all
ddivered sometelevision broadcast stations by microwave, and cable operators have not relied on integration
of off-the-air delivery to show that the comparable programming requirement ismet. The choice of definition
also will not affect consideration of DBS under the LEC effective competition test, because the LEC test
already specifically excludes"direct-to-home satellite services' astypes of competitorsthat can be considered.

20. On the other hand, changing the definition of "comparable" as applied to the competing
provider test could alter that test with respect to the trestment of DBS. DBS and other direct-to-home satellite
services were specifically referenced as potential sources of effective competition in the legidative history of
the 1992 Cable Act® and there is no indication in the history of the 1996 Act that Congress intended to alter
the Commission's determination regarding the existing definition, which had been litigated and judicidly
affirmed in terms of the comparability test.’”” Rather, the LEC test was added to create an additional
deregulatory effective competition test, not to alter the existing test. Application of the interim definition to
the competing provider test would require that we decide whether aDBS operator's offering of "superstations'
would satisfy the requirement that acompetitor offer broadcast stations, or whether integration of satellite and
off-the-air broadcast signal sat thereceiving | ocation would be considered to be an of fering of broadcast signals
for the purpose of determining whether a DBS operator offers comparable programming.

21. In light of our conclusion above, that the existing definition of comparable programming be
applied under the LEC test as well as the competing provider test, we do not need to decide whether satellite-
delivered superstations should be counted as broadcast stations outside their local service areas.”* Wealso do
not need to addressthe questions posed in the Noti ce about whether aLEC MMDS operator will be considered
to be offering effective competition if its subscribers receive television broadcast signals by means of an off-
the-air antenna rather than as part of the operator's microwave offering.”? Our interim rules governing these
matters™ will cease to be effective on the effective date of this Report and Order.

22. Some commenters suggest that the video programming services of acompeting provider can
only bedeemed comparableif thecompetitor hasequal accessto programming provided by theincumbent cable

®Interim Order, 11 FCC Rcd at 5943. The Interim Order concluded that a LEC MMDS operator not delivering
broadcast stations by microwavewould be deemed to offer broadcast stationsif the subscriber could receivethe stations
without an A/B switch or similar devicefor switching between an off-the-air antennaand the microwave antenna. The
Interim Order further provided that, if an A/B switch were required, the MMDS operator would be deemed to offer
broadcast stations if it were responsible for installing the A/B switch.

®Seee.g. _ Congressional Record S14253 (daily ed. Sept. 21, 1992) (discussion between Sen. Lieberman and
Sen. Inouye of effective competition test, using DBS as a specific example of how provision wasintended to function.)

"Time Warner Entertainment Co., L.P. v. FCC, 56 F.3d 151 (D.C. Cir. 1995) ("Time Warner").
"See Notice, 11 FCC Red at 5962.

d.

"Interim Order, 11 FCC Rcd at 5942-43.
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operator.”* We do not believe such arequirement is warranted. As US West points out, the Commission's
program access rules provide sufficient protectionin thisregard.” We see no evidencethat Congressintended
for ustoimpose additional program accessrequirementsinthiscontext. We a so seeno evidencethat Congress
intended to impose PEG access requirements at the federal level by incorporating them into the comparable
programming requirement.”

3. " Affiliate"

23. The LEC effective competition test applies when comparable programming is provided by a
LEC oritsaffiliate. The 1996 Act amended Titlel, Section 3 of the Communications Act by adding adefinition
of "affiliate":”’

The Term "affiliate” means a person that (directly or indirectly) owns or
controls, isowned or controlled by, or isunder common ownership or control
with another person. For purposes of this paragraph, theterm "own" means
to own an equity interest (or the equivalent thereof) of more than 10 percent.

Although this definition applies "unless the context otherwise requires," ™ the definition of "affiliate” in Title
V1 of the Communications Act concerning cable television was unchanged.” Unlike the definitionin Title|,
theTitle VI definition does not establish athreshold for determining when an entity isowned by another entity.

24, Becausethe Title VI definition does not specify an ownership threshold, the Notice requested
comment asto how "affiliate” should be defined for the purpose of the LEC test. In the interim, we adopted
arule that incorporated the 10% ownership threshold from Title |. We aso stated that we would determine
"on acase-by-case basis' when interests other than traditional equity investments constituted "the equivalent”

"Bell South Comments at 2-3; United States Telephone Association ("USTA") Comments at 4 and Reply Comments
at 2-4; Ameritech New Media, Inc. ("Ameritech") Reply Comments at 3-5; Los Angeles Reply Comments at 9.

USWEST Reply Comments at 6-7. See generally Implementation of the Cable Television Consumer Protection
and Competition Act of 1992: Petition for Rulemaking of Ameritech New Media, Inc. Regarding Devel opment of
Competition and Diversity in Video Programming Distribution and Carriage, Report and Order, 13 FCC Rcd 15822
(1998) (amending program access rules to expedite the resolution of disputes and allow damages on a case-by-case
basis).

®Communications Act § 621(a)(4)(B), 47 U.S.C. § 541(a)(4)(B), gives franchising authorities the discretion when
awarding a franchise to require assurance that a cable operator will provide adequate PEG access channel capacity,
facilities, or financia support.

711996 Act § 3(a) § 3(a), 110 Stat. 58, codified at 47 U.S.C. § 153(1).

47 U.S.C. § 153.

47 U.S.C. §522(2): "[T]heterm 'affiliate’, when used in relation to any person, means another person who owns

or controls, is owned or controlled by, or is under common ownership or control with, such person”. This definition
isalso codified at 47 C.F.R. § 76.5(2).
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of an equity interest.®° We established that affiliation coul d be demonstrated through defacto control regardless
of the actual ownership interest.®*

25. The Commission recently initiated a more general review of the ownership attribution rules
in CS Docket No. 98-82.82 There the Commission noted the pendency of the affiliate issuesin this proceeding
and solicited comment on whether and how changes in cable attribution rules should affect the various
definitionsof "affiliate” inthe Commission'srulesregarding cabletelevision,® including the LEC test affiliation
rulein Section 76.1401(b).* In light of that more general review of the attribution/affiliation issue, we will
retain the interim rulein renumbered Section 76.1401(a) for thetime being and addressthe LEC affiliateissue
morefully in CSDocket No. 98-82. Relevant comments submitted in this proceeding will be considered in CS
Docket No. 98-82.

26. One matter can be resolved in this proceeding, however. 1n the Notice, we solicited comment
onwhether we should aggregate theinterests of various L ECswhen cal culating ownership under the ffiliation
test.® Cable operators favor aggregation, arguing that the failure to aggregate could mean that an MVPD is
majority owned by several LECs but deemed unaffiliated under the effective competition standard because no
single LEC owns a cognizable equity interest. In their view, this would constitute an "absurd" result.®® The
M assachusetts Cable Commission favors aggregation, arguing that any LEC investment is motivated by a
desire to profit from video service delivery.®” SBC opposes aggregation, asserting simply that the ownership
standard should apply tosingle LECs.28 The State of New Y ork arguesthat aggregation is appropriate because
the statute does not limit the affiliation test to in-region LECs. Thus, it advocatesthat all LEC involvements
should be counted toward the ownership threshold.®* By contrast, New York City opposes aggregation,
contending that small independent interests will not provide adequate incentives for investing LECsto act in
amanner that restrains cable rates.®

®nterim Order, 11 FCC Rcd at 5944.
8d.

& mplementation of the Cable Television Consumer Protection and Competition Act of 1992: Review of the
Commission'sCable Attribution Rules, Notice of Proposed Rulemaking, 13 FCC Red 12990 (1998) (" CableAttribution
Notice").

8d. at paras. 9, 15 & n.52.

47 C.F.R. § 76.1401(b).

®Notice, 11 FCC Rcd at 5964.

®NCTA Comments at 19; Cox Comments at 16; Time Warner Comments at 10-11.

8"M assachusetts Cable Commission Comments at 7.

83SBC Communications Inc. and Southwestern Bell Video Services, Inc. ("SBC") Comments at 3.
®¥State of New Y ork Comments at 9.

“New York City Comments at 11-12.
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27. We will not aggregate the investment interests of LECs in a single MVPD to determine
affiliation. Even if the aggregated investment interests of multiple LECs in a single MVPD congtitute a
majority ownership of the MV PD, it cannot be concluded from that fact alone that any one of the LECswould
have the power or incentive to control the MVPD. Likewise, asingle LEC could not be assumed to be able
to control the actions of any other MVPD &ffiliated LEC(s). Thisis consistent with the statutory language
which requires usto find that the MVPD in question is affiliated withaLEC. If aLEC'srelationship with the
MVPD, by itself, doesnot rise to the level of affiliation as defined above, that lack of affiliation is not affected
by the fact that one or more other LECs also have invested inthe MVPD. If none of the LECs has a sufficient
interest in the MVPD to congtitute affiliation, then the MV PD is not affiliated with a LEC, regardless of the
aggregated interest of all the LECs. Our approach here is aso consistent with our approach to aggregation
in other contexts, such as that of small cable operators.*

4. Procedures

28. Asof February 8, 1996, the date on which the 1996 Act was enacted, cable systems meeting
all of the relevant criteria under the new effective competition test became exempt from rate regulation.”* We
permitted operators seeking a determination of effective competition to file a petition with the Commission
demonstrating the presence of effective competition according to our interim rules.®* We believe our interim
procedures should be incorporated into our final rules as discussed below.

29. Several cable commenters suggest that the Commission adopt ruleswhereby acable operator
will be deregulated upon simply filing a claim of effective competition.** They argue that systems taking
advantage of thisinitial deregulation would still be subject to a subsequent determination by the Commission
that effective competition does not exist, and that the Commission could order refunds as a remedy for any
unjustified rate increases that may occur as aresult of deregulation.®® We do not agree. AsLosAngeles, the
League of Cities and NATOA state, providing for immediate deregulation upon the filing of an effective
competition claim is tantamount to creating a presumption that effective competition exists.® Congress did
not alter Section 76.906 of our ruleswhich provides: "1n the absence of a demonstration to the contrary, cable
systems are presumed not to be subject to effective competition."®” A finding of effective competition must be
made based on a record that demonstrates effective competition exists, not on a mere claim by the cable
operator that it is subject to effective competition.

“Seeinfra at para. 70.

#Interim Order, 11 FCC Rcd at 5944.

“d.

%Fleischman Comments at 3-4; NCTA Comments at 22.

%Time Warner Cable ("Time Warner") Comments at 24.

%Los Angeles, League of Cities, and NATOA Reply Comments at 5-6.
947 C.F.R. § 76.906.
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30. The Commission's rules allow cable operators to demonstrate that their systems are subject
to effective competition under thedefinitions of effective competition adopted with the 1992 Cable Act by filing
a petition for change in regulatory status with the appropriate franchising authority,® or by filing with the
Commission a petition for reconsideration or revocation of the LFA's certification to regulate rates.® Our
interim rules provide that LEC effective competition cases should be filed as petitions for determination of
effective competition under Section 76.7 of our rules*® In the Notice, we proposed to adopt a uniform
procedure applicableto all four testsfor effective competition.’® In 1998 Biennial Regulatory Review -- Part
76 - Cable Television Service Pleading and Complaint Rules ("1998 Biennial Regulatory Review"), we
consolidated the procedures regarding petitions for effective competition to achieve a uniform procedure
applicableto all petitions seeking adetermination of effective competition, except petitionsfor reconsideration
of the LFA's certification to regulate rates.’® Petitions for reconsideration of alocal franchising authority's
certification to regul ate rates should continue to be filed pursuant to the Section 76.911 and Section 1.106, the
Commission's rules setting forth the procedures for petitions for reconsideration.’®® All other effective
competition cases should be filed with the Commission as petitions for determinations of effective competition
under Section 76.7 of the Commission'srules and new Section 76.907, which describersthe petitioner's burden
and addresses the availability of evidence. We are eliminating Section 76.915 from our rules, so cable
operators will no longer petition local franchising authorities for a change in regulatory status based on
effective competition. Section 76.917 of our rulesis not affected by this action.’®* Section 76.917 provides
procedures by which a franchising authority certified to regulate rates may notify the Commission that it no
longer intends to regulate basic cable rates.

1. CPST RATE COMPLAINTS

A. Sunset of CPST Rate Regulation

%®3ee47 C.F.R. §76.915. Thissection further provides: "Cable operators denied achangein status by afranchising
authority may seek review of that finding at the Commission by filing apetitionfor revocation.” 47 C.F.R. § 76.915(e).

%See 47 C.F.R. §8 76.911, 76.914, 76.915(€).

1% nterim Order, 11 FCC Rcd at 5944 & n.28; 47 C.F.R. § 76.1401(c) (interim rule).

Notice, 11 FCC Rcd at 5963.

1%2Report and Order, FCC 98-348, 14 FCC Red __ para. 10, 64 Fed. Reg. 6565 (1999). Several commentersin
this proceeding have suggested that the Commission adopt varioustime limitsfor thefiling of oppositionsand replies,
and for the resolution of claims based on the new effective competition test. See Fleischman Comments at 16-18;
NCTA Comments at 22-24; New England Cable Television Association, Inc. ("NECTA") Commentsat 16-17; Time
Warner Commentsat 25; U SWEST Reply Commentsat 4. Theseviewswere consideredin 1998 Biennial Regulatory
Review.

1%3See new Section 76.10 adopted in 1998 Biennial Regulatory Review, App. A.

1947 C.F.R. 8 76.917. A franchising authority may notify the Commission at any time that it no longer intends to
regulate basic cable rates.
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31 The 1996 Act provides that the Commission's authority to regulate CPST rates pursuant to
Section 623(c) of the Communications Act will sunset "for cable programming services provided after March
31, 1999."% The Interim Order revised Section 76.950 of the Commission's rules to implement this
provision.!® We are further amending Section 76.950(b) to track the statutory language. Thus, we will
continueto accept complaintsfiled pursuant to our complaint proceduresregarding ratesfor services provided
through March 31, 1999.

B. Background

32. Prior to passage of the 1996 Act, the Communications Act permitted any subscriber or LFA
or other relevant state or local government entity to seek Commission review of arate charged for the CPST
by filing acomplaint with the Commission within a"reasonableperiod” of timefollowing achangeinthe CPST
rates.’ Inimplementing this provision we established a 45 day window following a CPST rate change asthe
reasonable period in which CPST rate complaints could be filed.™® As amended by the 1996 Act, Section
623(c)(3) of the Communications Act now provides:

The Commission shall review any complaint submitted by a franchising authority after the
date of enactment of the Telecommunications Act of 1996 concerning an increasein ratesfor
cable programming services and issue a final order within 90 days after it receives such a
complaint, unless the parties agree to extend the period for such review. A franchising
authority may not file a complaint under this paragraph unless, within 90 days after such
increase becomes effective it receives subscriber complaints.*®

Inthelnterim Order, we promulgated interim rulesto govern the procedures by which LFAswould file CPST
rate complaints pursuant to the 1996 Act.**°

33. Theinterim rules require that, before filing a complaint with the Commission, the LFA must
givethe cable operator written notice of itsintent to do so and alow the operator a minimum of 30 daystofile
with the LFA therelevant forms used to justify arateincrease.* Where appropriate the operator may submit

%547 U.S.C. 8 543(c)(4), as amended by Telecommunications Act of 1996, Pub. L. No. 104-104 § 301(a)(1), 100
Stat. 115 (1996).

19| nterim Order, 11 FCC Red at 5957, 5986.
19747 U.S.C. § 543(c)(3).
1%Rate Order, 8 FCC Red 5840-5841.

%47 U.S.C. § 543(c)(3), as amended by Telecommunications Act of 1996, Pub. L. No. 104-104 § 301(a)(1), 100
Stat. 115 (1996).

19 nterim Order, 11 FCC Rcd at 5946.
111|d.
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to the LFA acertification that it is not subject to rate regulation, in lieu of the rate justification forms.*? The
interim rules provide that the LFA shall then forward its complaint and the operator's response to the
Commission no morethan 180 days after the rateincrease becomeseffective.™® If the operator failsto respond,
the LFA may file its complaint with the Commission and specify that the operator has not filed a response.*'
After we receive the complaint, we will decide the case based upon the information submitted. In addition to
these changes, we eliminated the requirementsthat operators notify subscribersof their right to file complaints
with the Commission and provide subscribers with the Commission's address and telephone number for
purposes of filing rate complaints.™> We also proposed eliminating the requirement in 47 C.F.R. § 76.952
that operators include the name, mailing address, and telephone number of the Cable Services Bureau on
monthly subscriber bills and solicited comment on this action. ™

34. In addition, we noted that although Section 623(c)(3) permits the LFA to file a CPST rate
complaint with the Commission only if the LFA has received subscriber complaints within 90 days of the
effective date of a CPST increase, it specifies no deadline for the LFA to file its complaint with the
Commission.'” Accordingly, we sought comment on possibletimelimitsfor LFAsto file complaints with the
Commission.*® We solicited comment on our proposal to adopt the interim rule requiring LFAsto file CPST
rate complaints with the Commission within 90 days of the close of the window for subscribers to file
complaintswiththe LFA (or 180 days after therate becomeseffective).'® Finally aspart of revising our rules,
we amended the Commission rate complaint form, Form 329, and invited comments on those amendments.

B. Discussion

1. LFA Filing Deadlines

35. The amount of time an LFA should have to file a CPST rate complaint must account for an
LFA's own procedures and any procedural requirements that we impose. Before turning to those procedures,
we agree with commenters representing both the cableindustry and LFAsthat urge usto make clear that LFAS

2d. at n. 35. An operator might file such acertification if it is subject to effective competition, see supra at paras.
3-30, or isderegulated under the small cable operator provisions. Seeinfra at paras. 61-89.

B3I nterim Order, 11 FCC Rcd at 5946.
114|d.

15d. & n.34.

U8Notice, 11 FCC Rcd 5964.

117|d.

118|d.

119|d.

20rder at 5992.
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have discretion to declineto file acomplaint with the Commission. NCTA and the Massachusetts Commission
both request that the Commission state explicitly that L FAs have the discretion not to file arate complaint even
if the requisite number of subscriber complaints has been timely filed with the LFA.*** Other commenters
suggest that the LFA or state authorities should have the prerogativeto require a higher threshold of consumer
complaints before filing than is prescribed by the statute.’?

36. AnLFA may decidenot to filea CPST rate complaint, based on its assessment of the validity
of the underlying subscriber complaints or any other reason. There is nothing in the 1996 Act that suggests
Congress sought to override the judgment of an LFA in thisregard. An LFA should have the same absolute
discretion in thiscontext asit doeswhen deciding whether to seek the Commission certification that isrequired
before it may regulate BST rates.’*® We clarify that under our rules an LFA is not obligated to file a CPST
complaint and may set standards it deems appropriate for deciding whether to file acomplaint, aslong asthe
minimum standards set forth in Section 623(c)(3) and our rules are satisfied.

37. The New Jersey Advocate suggests that where an LFA opts not file a complaint with the
Commission despite having the grounds and authority to do so, individua subscribers or consumer advocacy
groups should have the right to appeal this omission to the Commission.’® Rather than giving subscribersthe
right to appeal an LFA's decision not to file, the 1996 Act eliminated provisions of the Communications Act
that had recognized the authority of subscribersto initiate Commission review of CPST rates.'® Asamended,
Section 623(c)(3) does not permit thefiling of CPST rate complaints with the Commission by any entity other
than the LFA. Congress thus entrusted the decision whether to file a complaint to the sole discretion of the
LFA. Adopting the New Jersey Advocate's suggestion would be inconsistent with the statute.

38. A number of cable operators contend that the LFA should notify the operator each time a
subscriber complaint isreceived. Fleischman proposesthat LFAS berequired to provide cable operatorswith
copies of written CPST rate complaints within 10 days of receipt of such complaints from subscribers.*®
According to Fleischman, this requirement would allow the operator to determine the validity of the complaint
and place the operator on notice of its potential refund liability.**” Fleischman notes that under the 1996 Act's
new CPST rate review process, refunds begin to accrue as soon as the LFA receives a valid subscriber
complaint, not when aForm 329 isfiled with the Commission.’® Fleischman argues that cable operators must

2INCTA Comments at 27; Massachusetts Cable Commission Comments at 16.
122M assachusetts Cable Commission Comments at 8; NCTA Comments at 27.
2See 47 C.F.R. § 76.910.

2“New Jersey Ratepayer Advocate Comments at 12.

1%5Gee 1996 Act, § 301(b)(1)(A), 110 Stat. 115.

125F| eischman Comments at 19. Accord NCTA Comments at 25.

27F eischman Comments at 19.

281d. See 47 U.S.C. 543(c)(1)(C) ("refund such portion of the rates or charges that were paid by subscribers after
thefiling of thefirst complaint filed with thefranchising authority . . . "; 47 C.F.R. 76.961(b) asamended herein, infra
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be given notice of their potential refund liability as soon aspossible. Fleischman proposesthat after two valid
subscriber complaints are filed with the LFA and forwarded to the operator, the operator would then be
required to submit itsratejustification, or any other defense it deemed appropriate, to the LFA within 30 days.
After receiving the response from the cable operator, Fleischman suggests that the LFA have 30 daysto file
Form 329 and the operator's response with the Commission.’®® Time Warner proposes a similar procedure,
except that under its plan the LFA would have 120 days from the effective date of the CPST rateincrease in
which to file a complaint with the Commission.**

39. These proposals would place unnecessary burdens on both LFAs and cable operators. We
will not require an LFA to notify the cable operator of every CPST rate complaint the LFA receives from a
subscriber, particularly since the LFA may choose not to file a complaint. We acknowledge that a cable
operator may have alegitimate interest in learning of subscriber complaints, even if the LFA does not elect to
pursue the claim with the Commission. There is no indication in the 1996 Act or its legidlative history,
however, that Congress sought to impose additional burdens on LFAs in this regard. We presume that
subscriber complaints are matters of public record that are accessible under state or locd laws. We will,
however, retain the requirement adopted in the Interim Order that an LFA copy the cable operator with the
complaint package it files with the Commission and certify that it has done so on Form 329.%%

40. CATA assertsthat LFAs should act as afilter for subscriber complaints rather than simply
acting as a passive conduit.™*?> CATA suggests that an LFA should be required to include with each filing an
affirmative statement that it believes the ratesin question do not conform with the Commission'srules.*** We
disagree. Under the Communications Act, the Commission, not LFAS, hasthe responsibility and authority to
determinethe reasonableness of CPST rates.™* Still, Congress presumably did not intend an L FA to passalong
to the Commission subscriber complaints that the LFA knows to be invalid. The LFA should not file a
complaint with the Commission that is based on subscriber complaints concerning the BST or premium
services. Furthermore, the LFA must determine that it has received more than one complaint per community
unit served by the operator before filing a complaint against the operator's rates in that community unit.
Beyond measures such as these, which merely ensure that the LFA's complaint is not procedurally defective
under Section 623(c)(3), we see nothing in the 1996 Act that imposes on LFAs any requirements with respect
to substantive review of CPST rates.

App. A.
129F eischman Comments at 18-21.
3Time Warner Comments at 26-27. See NCTA Comments at 26.
B nterim Order, 11 FCC Rcd at 5946; 47 C.F.R. 88 76.951(b)(6), 76.1402.
12CATA Comments at 3-4.
[0
1447 U.S.C. § 543(3)(2)(B), ().
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41. Some commenters suggest that we abandon our interim procedure of requiring an LFA tofile
itscomplaint and the cable operator'sresponse simultaneoudy.™* Thesecommentersrecommend that wedirect
the LFA tofileits complaint with the Commission when it serves the operator with the complaint, after which
the operator would file its response directly with the Commission, with acopy to the LFA. We will retain the
interim procedurein thefina rules. Allowingthe LFA to consider both the subscriber complaintsand the cable
operator'srate justification will enable the LFA to make a more informed decision as to whether or not to file
a complaint with the Commission. Furthermore, the 90 day window for the Commission to consider arate
complaint is triggered when the complaint is filed. We do not believe the Commission should begin its
proceeding with less than a complete record. As noted el sewhere, the rules we are adopting here impose no
obligation on the LFA to file a complaint, nor do they require the LFA to perform any in-depth analysis.
Rather, they allow LFAs an opportunity, consistent with Congressional intent, to participate in the rate
regulation process to the degree they choose to do so.

42. Inour interim rules, wefound it appropriate to allow an LFA 180 daysfrom the effective date
of a CPST rate increase to file a complaint with the Commission. Assuming the LFA received subscriber
complaints on the 90th day following the rate increase, it would have another 90 days to give the required
notice to the cable operator, obtain the operator's response, and file a complaint and the response with the
Commission. Some LFAs and consumer advocacy groups argue that no timeframeis set out in the 1996 Act
and that no firm deadline should be established.™* According to these commenters, the proposed deadlinerisks
imposing an unwarranted burden onthe LFAs.**” The Leagueof Citiesand NATOA arguethat such adeadline
only serves to restrict the access of subscribers to legitimate rate relief.™® The Greater Metro Cable
Consortium ("GMCC") contends that the cable operator would not be prejudiced by the absence of afiling
deadline because the rate increase could go into effect while the LFA decides whether it can and should filea
complaint.**® In the event the complaint is granted, the operator would refund only those amounts that it was
never entitled to in the first instance. New York City contends that no deadline is warranted, but as an
alternative suggests that operators be required to submit a rate justification to the LFA 30 days prior to the
effective date of the proposed rate increase.’*

%Comcast Comments at 17-20; Cox Comments 16-18; U SWEST Reply Comments at 7-9; National League of
Cities ("League of Cities") Reply Comments at 10-11.

1%See e.g., William Cook Comments at 1; GMCC Comments at 2-4; New Y ork City Comments at 16-17. But see
Massachusetts Cable Commission Comments at 7-8 (supporting the proposed 90 day window for LFAsto CPST rate
complaints with the Commission).
¥See e.g., William A. Cook, Jr. ("William Cook") Comments at 1; Greater Metro Cable Consortium, Metro
Denver, CO, ("GMCC") Comments at 2-4. See also New Jersey Ratepayer Advocate Comments at 11 (arguing that
the LFA must have a minimum of 90 days from the close of the subscribers 90 day window to file a CPST rate
complaint with the LFA but that the Commission must allow for an extension for good cause).

%¥National League of Cities and National Association of Telecommunications Officers and Advisors ("League of
Citiesand NATOA") Comments at 12-13.

¥GMCC Comments at 2-4.
“New York City Comments at 17-18.
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43. We will adopt our interim rule as our final rule. A limited time frame is required if the
ratemaking process is to have any closure or finality. Shortly before enactment of the 1996 Act, this factor
persuaded usto discontinue the practice of reviewing a cable operator's entire rate structure when a CPST rate
complaintisfiled.* At that time we observed that the uncertainty created by the lingering potential of refund
liability "may generally discourageinvestment, without which operatorsmay lack theresourcesto upgradetheir
networks, add new programming services, and provide new and innovative services."**? For the same reasons,
we will not subject cable operators to potential liability indefinitely under the revised CPST rate complaint
procedure. LFAsare not prejudiced by the establishment of areasonable deadline since they retain unfettered
discretion to invokethe rate review process, assuming they have received subscriber complaintswithin the 90-
day period mandated by Congress.

44, Wergect New York City's proposal that would require an operator to provide the LFA with
arate justification in advance of therateincrease. Section 623(c)(3) precludes LFA involvement in the CPST
rate review process until it has received subscriber complaints following a CPST rate increase.

45. Thecableindustry generally favorsan abbreviated deadlinefor LFA ratecomplaintsfiled with
the Commission. NCTA suggests that LFAS be required to file a complaint within 105 days of the effective
date of the rate increase, thus giving the LFA 15 days beyond the close of the 90 day window for subscriber
complaints.**®* Other commenters suggest that L FAs be allowed 135 days from the effective date of the CPST
rate increase in which to file acomplaint with the Commission.*** The Massachusetts Cable Commission and
the New Jersey Board agree that 180 days s reasonable.’*® Fleischman and NCTA express concern that the
180 day deadline undermines the Form 1240 annual rate adjustment methodology.

46. We believe the proposal s to shorten the 180 day window are unrealistic. Thetime period for
thefiling of acomplaint by the LFA should not begin to run before the 90th day after arate increase, sincethe
underlying subscriber complaints may not be received until that day. Conceivably, we could start the time
period as soon as the number of subscriber complaints reaches some numerical threshold, as suggested by
Fleischman, even if that occurs within afew days of the rate increase.*® It is clear, however, that Congress
believed it reasonable that subscriberstake up to 90 daysto complaintothe LFA. Sincesubscriber complaints
are the linchpin for LFA complaints to the Commission, an LFA should be permitted to take account of the
number of subscriber complaints filed within 90 days in deciding whether to pass those complaints on to the

1 mplementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate
Regulation, Thirteenth Order on Reconsideration, 11 FCC Rcd 388, 451 (1995) ("Thirteenth Order on
Reconsideration”).

142|d.

YSNCTA Comments at 26

4See e.g., Comcast Comments at 17-20; Cox Comments 16-18; US WEST Comments at 7-9.

15M assachusetts Cable Commission Comments at 7-8; New Jersey Board Comments at 6. See also Indianapolis
Comments at 3 (90 days is a reasonable time frame for the LFA to file arate complaint on behalf of the subscribers
who have already filed them with the LFA).

146F) e schman Comments at 19.
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Commission. This meansthat the time period for LFA complaints should not begin to run until 90 days after
the rate increase.

47. After the 90th day, the cable operator is given 30 days to respond to the LFA's notice, since
that is the standard period for rate justifications. 1n addition, the LFA must be afforded sufficient time after
theinitial 90-day period to decide whether to give the cable operator notice of itsintent to file acomplaint, to
give such notice and review the operator's response, and determine whether to file the complaint with the
Commission. Importantly, this process must accommodate any state and local requirementsthat govern LFA
procedures. We recognize that such local procedures may differ substantially among jurisdictions.**” Sixty
days is not an excessive period of time to accomplish these responsibilities.

48. We note that both the LFA and the cable operator can expedite the process. The LFA may
give notice of its intent to file a complaint with the Commission as soon as it receives two subscriber
complaints, and need not wait until after the 90-day period for subscriber complaints has passed. Similarly,
the cable operator need not take the full 30 days to respond to the LFA's notice of intent to file a compliant.
We note, however, that the cable operator must fileitsrate justification with the LFA and cannot smply refer
the LFA to aform previoudly filed with the Commission.*® If the operator certifiesthat it isnot subject to rate
regulation, it must accompany the certification with supporting evidence.'®® We encourage LFAs and cable
operators to attempt to resolve rate disputes expeditioudy, asthat isin al parties interests. Once the LFA
receives the cable operator's rate justification and believes the complaint meritorious, it should forward the
complaint and the justification to the Commission promptly. As stated in the Interim Order, after the
Commission receives the complaint, we will decide the case based upon the information submitted.*>
Insufficient or incomplete cable operator responses may result in our finding that the rate increase is
unreasonable. Consistent with the statute, the Commission isrequired to issue afinal order within 90 days of
receiving a complaint.’® The statute also provides that the parties may agree to extend the Commission's 90
day review period.™ We would anticipate an LFA and a cable operator agreeing to such an extension in the
case of, for example, new information regarding a change in a cable operator's circumstance during the
pendency of the Commission's review of the complaint. LFAS and operators agreeing to an extension of the
90 day review period must do so in writing and specify the period of time for which the extension is granted.

49, Therefore, we affirm our original proposal to require LFAs to file rate complaints with the
Commission within 180 days of the effective date of the CPST rateincrease, in accordance with the procedures

“GMCC Comments at 3.

“8hen filing the relevant forms needed to justify arateincrease, we expect such justification to fully comply with
our rules. See 47 C.F.R. § 76.956.

91t should include evidence of a claim of effective competition or refer to a pending petition for such afinding.
If the operator is small, it should include evidence that the operator meets the definition.

B nterim Order, 11 FCC Rcd at 5946.
15147 U.S.C. § 543(c)(3).

2 d.
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described above. We find that this reconciles the operators need for speedy resolution of complaints against
itsratesand the LFAS need to accomplish any steps necessary before filing a complaint with the Commission.

2. Bill Enclosure Information

50. Sincesubscribersmay nolonger directly filerate complaintswith the Commission, thelnterim
Order eliminated the requirement that cable operatorsinclude the name, telephone number and address of the
Cable Services Bureau on all subscriber bills.*>* Cable operatorsgenerally support thisproposa and point out
that given the relevant amendments of the 1996 Act, thisinformation isno longer necessary and is potentialy
confusing to subscribers.™> Fleischman further suggests that operators no longer be required to list the LFA
name and address on each subscriber hill, as currently required.™ Fleischman asserts that such information
isonly necessary on billswhich reflect CPST rate increases subject to the complaint window. NCTA agrees
and further suggests that such information should only be included if requested by the LFA.*

51. Other commenterssuggest that subscriberscontinueto need ready accessto the Cable Services
Bureau and that the name, address and tel ephone number of the Bureau should continue to be provided as part
of thebill. New Y ork City notesthat whilethe Cable Services Bureau no longer accepts CPST rate complaints
directly from subscribers, it remains responsible for other matters.™® Consequently, New York City
recommends that we continue to require operators to include this information on subscriber bills.**®

52. We adopt our proposal to discontinue requiring operators to include the name, address and
telephone number of the Cable Services Bureau in each bill. Initial review of both the BST and CPST rates
isleft to the discretion of the LFA. In the case of CPST rates, however, this discretion can be exercised only
if the LFA receives subscriber complaints within the 90-day statutory deadline. Given the critical role played
by the LFA and the time sensitivity of consumer CPST rate complaints, we find that subscribers may be
harmed if we continue to require subscriber bills to include the Cable Services Bureau information. If bills
continued to include this information, subscribers might mistakenly direct CPST rate complaints to the
Commission as opposed to their local franchising authority, and may consequently fail to meet the 90-day
statutory deadline for LFA receipt of subscriber complaints. We will continue to require operatorsto include
the LFA's name, address and telephone number because this information will generally assist subscribersin
exercising their statutory right to filea CPST rate complaint with the LFA. However, because LFAs interact
regularly with subscribers, we believe they are better positioned to evaluate the needs of subscribers and the
means to serve those needs. We will therefore permit LFAS the discretion to allow operators to omit this
information.

3| nterim Order, 11 FCC Red at 5946.

™See e.g., Cox Comments at 18; NCTA Comments at 28; Time Warner Comments at 29.
5Kl eischman Comments at n. 46.

NCTA Comments at 28.

%New York City Comments at 18.

[0
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3. Threshold for Subscriber Complaints

53. Inour interim rules, we determined that for purposesof triggering the LFAS authority to file
a CPST rate complaint with the Commission, Congress intended to require at least two subscriber complaints
be properly filed for each community unit before the LFA filed a complaint with the Commission. C-TEC
Cable Systems, Inc. and Mercom argue that members of the franchising authority such asthe mayor or acity
council member, should not be counted toward the two subscriber threshold required for an LFA to file a
complaint with the Commission.™

54. Weregject C-TEC and Mercom's argument that members of the franchising authority should
not be counted toward the two subscriber threshold. C-TEC and Mercom cites no authority for its position.
Tothe extent that these individuals are cable subscribers, they have the samerights as other cable subscribers.

55. Similarly, C-TEC and Mercom urge the Commission to require all subscriber complaints to
the LFA to beinwriting if they are to count toward the two subscriber threshold.*® Other commenters suggest
that complaints to the Commission be dismissed if they are not accompanied by two written subscriber
complaints or if the underlying subscriber complaints are subsequently withdrawn.*®*

56. Wewill not dictate to the L FAs the manner in which they deal with their own constituencies.
We will continue to alow the LFA to use the records maintained in accordance with its regular business
practicesto establish that it has received the requisite subscriber complaints within 90 days of arateincrease.
We will, however, condition the filing of a CPST rate complaint upon the LFA's certification that it has
received two or more subscriber complaints about CPST rates during the 90 day period after the rate became
effective.!®

4, FCC Form 329

57. Our rulesrequirethat CPST rate complaints befiled with the Commission using the standard
rate complaint form, FCC Form 329.%* TCIl advocates that the Commission require LFAs filing rate
complaints to use Form 329 with appropriate revisions.*** According to TCI, continued use of an amended
Form 329 will ensure that valid complaints are resolved quickly and invalid complaints are weeded out
expeditioudly.’®® NCTA urges the Commission to continue requiring subscribersto use Form 329 when filing

1¥C-TEC Cable Systems, Inc. and Mercom, Inc. ("C-TEC and Mercom") Comments at 6.
%d. at 12.

INCTA Comments at 27; Time Warner Comments at 28.

12ECC Form 329 currently requires LFA certification that it has received complaints.
18347 C.F.R. § 76.951.

¥TCl Comments at 25-27.

%9 d.
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CPST ratecomplaintswiththeLFA. NCTA arguesthat Form 329 providesasimple, easily understood format
that can be completed by subscribers and reviewed by affected parties.’®®

58. The State of New York suggests severa changes to the Form 329. It recommends that
references in the form to the complainant should be to the "franchising authority” and not to the "local
franchising authority" for consistency with the statute and Commission rules.®  The State of New Y ork also
citesto language in paragraph 1 of page 2 of the form. The State of New Y ork suggests that language in the
Form 329 asking the LFA to certify that it has received subscriber complaints "within 90 days of the increase
first appearing on the subscriber'sbill" be amended to "within 90 days of the effective date of therateincrease”
in order to conform with the statute, the rules and the balance of the form.*®® In addition, the State of New
York notes that as proposed, Form 329 states that "[iJncomplete filings cannot be processed and will be
returned” even though the form requires"in detail" specific information which may not be readily available to
the franchising authority without the cooperation of the cable operator. The State of New Y ork expresses
concern that asthe form currently reads, the operator would control the LFA's ability to fileavalid complaint.
Accordingly, the State of New Y ork suggests that the form should indicate that if the cable operator has not
responded in atimely manner to the notice of intent to file a complaint, the LFA need only use reasonable
efforts to obtain and provide the information requested on Form 329.%¢°

59. We agree that LFAs should continue to use Form 329 to file CPST rate complaints with the
Commission. As with our proposed rule, LFASs should use Form 329 to serve notice on the operator of its
intent to fileaCPST rate complaint with the Commission.*”® When providing the operator of notice of itsintent
to file a complaint, the LFA also should indicate the date by which the cable operator must respond. The
response date must be no less than 30 days from the date the notice of intent to file acomplaint is received by
the cable operator. The notice and the draft Form 329 should be sent to the cable operator simultaneously
using adelivery service that can establish the date of receipt through routine business documents.

60. Weseeno need to requirethat subscribersuse Form 329 when filing complaintswiththe LFA.
Subscriber complaints to the LFA can be received in any form acceptable to the LFA. We will, however,
condition the filing of a CPST rate complaint with the Commission upon the LFA's certification that it has
received two or more subscriber complaints about CPST rates during the 90 day period after the rate became
effective. Consistent with the statutory language, subscriber complaints filed with the LFA prior to the
effective date of the rate increase may not be counted toward the subscriber complaint threshold for filing a
complaint with the Commission.'”* Because subscriber notice of a planned rate increase by a cable operator
may not in every caseresult in an actual rate increase, consideration of only those subscriber complaintsfiled

1BNCTA Comments at 26, n. 75.
*’State of New York Comments at 17.
9d.

91d.

1°47 C.F.R. 76.951(a), (b)(6).

"See 47 U.S.C. §543(c)(3)(an LFA may not file a complaint "unless, within 90 days after such increase becomes
effective it receives subscriber complaints').
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with the LFA on or after the effective date of arate increase will prevent unnecessary investigations of rate
increases that were not in fact implemented.

V. SMALL CABLE OPERATORS
A. Background

61. Section 301(c) of the 1996 Act amended Section 623 of the Communications Act to exempt
small cable operators from rate regulation requirements. New Section 623(m) of the Communications Act
definesasmall cable operator as"acable operator that, directly or through an affiliate, servesin the aggregate
fewer than 1 percent of all subscribersin the United Statesand isnot affiliated with any entity or entitieswhose
grossannual revenuesin the aggregate exceed $250,000,000." "2 The exemption appliesto cable programming
services or abasic servicetier that was the only service tier subject to regulation as of December 31, 1994 in
any franchise area in which that operator services 50,000 or fewer subscribers.

62. The Interim Order treated an operator serving fewer than 617,000 subscribers as a small
operator if itsannual revenues, including revenues of affiliated entities, do not exceed the $250 million revenue
ceiling.'™ The interim rules defined an affiliate as an entity having a 20% or greater equity interest in the
operator (active or passive) or exercising de jure or de facto control over the operator.’™ This definition of
"affiliate” mirrorsthedefinition of affiliate under our pre-existing small system cost-of-servicerulesgoverning
rates charged by certain small systems that are not exempted by the statute.’”> The Interim Order also
established interim procedures for asserting small operator digibility.*

63. The Notice solicited comment on several issues. The issuesraised are the methodol ogy that
should be employed to determine the subscriber threshold under the statute; our proposal to implement as a
permanent rule adefinition of affiliate that would establish affiliation when an entity owns an active or passive
equity interest of 20% or morein the cable operator or holds de facto control over the operator; the calculation
of "gross annual revenues' counted toward the $250 million threshold; procedures for determining eligibility
for small operator treatment; and the treatment of operators that lose digibility for small operator relief and
become subject to regulation.*”’

B. Discussion

17247 U.S.C. § 543(m).
I nterim Order, 11 FCC Red at 5947.
1d. at 5948.

%See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate
Regulation, Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393, 7412 n. 88 (1995)
("Small SystemOrder"); 47 C.F.R. § 76.934(a); FCC Form 1230 Establishing M aximum Permitted Ratesfor Regul ated
Cable Services on Small Cable Systems (Aug. 1995).

I nterim Order, 11 FCC Red at 5948-50.
" Notice, 11 FCC Rcd at 5965-68.
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1. Subscriber Count

64. The Notice proposed that the national subscriber threshold in Communications Act Section
623(m) should be determined annually, using the most reliable means available from industry groups, trade
journals or other sources.™ Commenters generally support this proposal.*™ SCBA however, contends that
the Commission is obligated to seek approva from the Small Business Administration ("SBA") before
promulgating afina rule implementing the statutory definition of small operator set forth in the 1996 Act.*®
SCBA arguesthat the Small Business Act requires all agencies, including the Commission, to obtain approval
from the Administrator of the SBA beforeit can "prescribe a size standard for categorizing abusiness concern
as asmall business concern."*8!

65. Wedisagreewith SCBA'scontention. Congresshasdefined asmall cableoperator inthe 1996
amendmentsto the Commission's governing statute as an operator that servesfewer than 1% of al subscribers
in the nation and is unaffiliated with entities whose gross annual revenues exceed $250 million. By selecting
sources from which to estimate the national subscriber base, the Commission is not "prescribing a size
standard" for small operators.’®> The Commission is merely implementing the specific terms of the statute.
Accordingly, wewill determinethe subscriber count on aperiodic basisusing themost reliable sourcespublicly
available. The SBA Assistant Administrator for Size Standards supports this approach.*#®

66. As proposed in the Notice, we will apply the small operator definition to qualifying systems
serving 50,000 or fewer subscribers on an individua franchise areabasis. Wewill not aggregate subscribers
in adjoining franchise areas, even though they might be served by a common head end or be part of acommon
system. The explicit terms of the statute provide for the exemption "in any franchise area’ and require this
interpretation.’® Commenters addressing thisissue generally agreed.’®® In addition, each separately billed or
billable customer will count as a household subscribing to the cable operator's cable service. Asproposed in
the Notice and supported by commenters,*® subscribersin MDUSs should be counted by using the equivalent

78 d. at 5965.

NCTA Comments at 29-30; CATA Comments at 5; Massachusetts Cable Commission Comments at 8.

180SCBA Comments at 4.

8 d. (quoting 15 U.S.C. § 632(a)(2)(C)).

®See 15 U.S.C. § 632(8)(2)(C).

18See U.S. Small Business Administration, Assistant Administrator for Size Standards, Comments at 2.

BCommunications Act § 623(m), 47 U.S.C. § 543(m).

BNCTA Comments at 38; Fleischman Comments at 26; National Telephone Cooperative Association ("NTCA")
Comments at 3. But see LSGAC Recommendation 13(E), recommending that the Commission count all franchise
territories operated by a single system if the system is held by a multiple system owner.

18See Notice, 11 FCC Rcd at 5967; NCTA Comments at 38.
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billing unit methodology.*®” Households used solely for seasonal, occasional, or recreational use should not
be included in the customer count.*#

2. Definition of " affiliate”

67. InthelnterimOrder, we determined that applying thedefinition of " affiliate”" usedin our small
system cost-of -service rules™ to implement Section 623 (m) on an interim basis was reasonable because the
small system rules and the small cable operator provisions of the 1996 Act have similar objectives of
minimizing regulation and enhancing the capital attractiveness of small cable entities, while ensuring that the
benefits of small system regulation are not extended to larger entities where such relief is unnecessary and
inappropriate.®® We also concluded that we could depart from the definition of "affiliate” set forth in Title |
of the Communications Act because Title V1, where the small cable operator provisionsarise, containsitsown
definition of "affiliate."** We therefore implemented a definition of "affiliate” that conformed to the policy
objectives of the small operator provisions of the Communications Act.

68. With respect to the 1996 Act's $250 million gross revenue threshold, the Interim Order
adopted the gross revenue definition used to determine eligibility for certain frequencies devoted to personal
communications services ("PCS'). Under that definition, gross revenue includes "all income received by an
entity, whether earned or passive, before any deductions are made for costs of doing business (e.g., cost of
goods sold), asevidenced by audited quarterly financial statementsfor therelevant period."'% We determined,
however, that audited quarterly financia statements would not be required to verify these amounts, although
we requested comment regarding methods to verify gross revenue figures for natural persons.*® In addition,
the Interim Order tentatively concluded that the statute requires aggregation of the revenue of all affiliates

8’See Public Notice: Questions and Answers on Cable Television Regulation, pp. 1-2 (released July 27, 1994).
Under the EBU methodol ogy, subscribersto bulk-rate services are calculated by dividing the annual bulk-rate charge
by the basic annual subscription rate for individual households. The specific individual household rate that is used
should correspond to the level of service received by the bulk rate customer.

188See generally 47 C.F.R § 76.905(c) (counting subscribers for the purpose of the effective competition tests).

8947 C.F.R. § 76.934(a).

I nterim Order, 11 FCC Red at 5948.

Notice at 5965. The Title VI definition provides: "[T]he term ‘affiliate’, when used in relation to any person,
means another person who ownsor controls, isowned or controlled by, or isunder common ownership or control with,
such person.” 47 U.S.C. § 522(2).

%21 d. at 5966 (citing 47 C.F.R. 8 76.720(f)). In determining whether the $250 million threshold has been crossed,
we will evaluate revenues according to the fiscal year of the entity holding the ownership interest in the small cable
operator.

193| d

30



Federal Communications Commission FCC 99-57

toward the $250 million threshold.** We sought comment on whether the operator's own revenues and non-
cable revenues of affiliates should be counted toward the $250 million threshold.'*

69. We will adopt the 20% ownership standard to determine affiliation under Section 301(c) of
the 1996 Act. Asnoted in the Interim Order, we adopted the 20% ownership standard in the course of our
earliest efforts to establish a separate regulatory scheme for smaller cable systems.*® We explained that the
20% threshold served asthe point where alarge entity "will have asignificant enough stakethat it will belikely
to extend financial resources to the small operator should that operator face financial difficulties."*” Asa
general matter, commenters in this proceeding support the 20% threshold although they raise concerns
regarding the types of investment interests applicable to the 20% test. Fleischman states that Congress was
aware of the 20% ownership test at the time it adopted the 1996 Act. Hence, Congress's decision to leave the
20% test in effect asasmall system affiliation standard suggests| egisl ative acceptance of the 20% threshol d.*%®
On the ather hand, the SCBA arguesin favor of a"safe harbor” rule that would ensure that a holder of a 20%
voting interest (or less) would not be deemed affiliated with the small operator, and that a holder of a 20% to
50% voting interest would be allowed to make an affirmative showing of non-affiliation based on the absence
of control.** The SBA Office of Advocacy encourages the Commission to model its rules after the SBA's
affiliation rules to avoid discouraging inherently passive investment.”®

70. In adopting the 20% threshold as a permanent rule, we adhere to our prior conclusion that
investments at this level provide sufficient incentive for the affiliated entity to provide financia support to the
smaller cableentity. The affiliation definition set forth in Title VI of the Communications Act recognizes that
affiliation can be demonstrated either by an ownership interest or by control.** The standard proposed by the
SCBA, requiring the absence of control for voting interests of 20% to 50%, would eviscerate the ownership
standard as an independent basis for affiliation. Moreover, we believe the absence of legidative action to
change the standard in the 1996 Act is some indication that Congress did not object to the 20% test or the
balanceit strikes between supporting the capital attractivenessof smaller systemsand the consumer protection

¥d. at 5966-67.

%¥d. at 5967.

1% mplementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate
Regulation, Second Order on Reconsideration, Fourth Report and Order and Fifth Notice of Proposed Rulemaking,
9 FCC Rcd 4119, 4173 n.157 (1994) ("Second Reconsideration Order").

197|d.

1%F| eischman Comments at 23.

%SCBA Comments at 19.

20 S, Small Business Administration, Office of Advocacy, Ex Parte Submission (filed Nov. 12, 1996). The Office
of Advocacy advises that the SBA's affiliation rulesin 13 C.F.R. § 121.103 distinguish between different types of
investors and focus on the amount of voting stock held by the investor and de facto control. The SBA Assistant
Administrator for Size Standards also notes the SBA definition of affiliation in his Comments at 3.

2147 U.S.C. § 522(2).
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objectives of Title VI. Accordingly, we will maintain the 20% ownership test asafina rule. If two or more
unaffiliated entitieshold an equity interest in the small cable operator, wewill not aggregatethe equity interests
of theentities. For example, if two unaffiliated entities each held a 15% interest in the cable operator, neither
would be deemed affiliated with the small cable operator.

71. Commenters also address whether the Commission should articulate distinctions between
active and passive investment when determining whether an entity is affiliated with a cable operator. Cable
operators argue that many smaller operators depend upon substantial passive equity investments and that
allowing such investmentsto constitute affiliation would detrimental ly affect the operators ability to maintain
their current operating structures. They claim that passive investments by financial institutionsfail to provide
technical resources or operating efficiencies to small operators and thus revenues from these passive
investments should be excluded from the ownership test.?* In the alternative, NCTA argues for either amore
liberal threshold when passive investment isinvolved or the adoption of a procedure to enable small operators
to request waiver of the affiliate standard when other attributes warrant small system regulatory relief 2%
Citingthe"small business' definitionin thebroadband C Block rulesfor PCS, Cole Raywid arguesthat passive
investment should not be counted until it exceeds 50% ownership of the small operator.®®* SCBA seeks a
control-oriented test for investments counted toward the ownership threshold, arguing that passive investment
isimportant to small operators and that its inclusion toward the threshold would shrink the number of small
operators qualifying for regulatory relief.?® If passive investment is excluded, the SCBA argues that limited
investor oversight of the operator should not disqualify the investment from passive treatment.?®

72. Investment firms aso seek the exclusion of passive investments from the affiliation test.
General Electric Capital Corporation claimsthat passive investors do not seek day-to-day management of the
enterprise and would seek only to engage in limited oversight to ensure compliance with ownership and
attribution rules. Thus, it arguesfor apassive/active distinction to ensure that investors do not shy away from
cable operators when greater investment would fail to maximize the revenue advantages that stem from small
operator status.?®” Similarly, J.P. Morgan and other investment banks contend that small operators pose capital
risksthat underscore the importance of maximizing revenue potential. Accordingly, theseinvestors assert that
they would not risk losing such advantages by taking their investment beyond the 20% threshold.?®® In addition,
theseingtitutionsemphasi zethat their passiveinvestmentsare conducted on behalf of investor-clients, and their
primary alegiance is to these individuals rather than to the cable operator receiving the capital investment.

22NCTA Reply Comments at 22; CATA Comments at 4; Falcon Holding Group, L.P. ("Falcon") Comments at 5.
ZINCTA Comments at 35-36.

2%Cole Raywid Comments at 14-15.

25SCBA Comments at 14-17.

265CBA Reply Comments at 10. See also FrontierVision Operating Partners, L.P. Comments at 6.

2"General Electric Capita Corporation ("GE Capital") Reply Comments at 2-4.

28] P. Morgan & Co., Brown Brothers Harriman & Co., Olympus Partners, and First Union Capital Partners, Inc.
Reply Comments at 3.
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Thus, passiveinvestment does not afford operational advantagesto the cable operator.?® Local regulatorstake
the opposite view, arguing for inclusion of both active and passive interests. They emphasize that a 20%
investment, active or passive, isasubstantial enough investment tojustify afinding of affiliation. Intheir view,
the 20% threshold itself accommodates the more limited nature of passive investment, recognizing that any
investment at such levels will justify a determination that the interests of the affiliated entities are aligned.?®

73. Wewill exclude truly passive investments when determining whether an investor'sinterest in
acable operator exceeds 20% for purposes of small cable operator deregulation. Therecordinthisproceeding
demonstrates that the typical smaller operator is likely to depend upon passive equity investment from large
financid institutions that have annual revenues in excess of the $250 million cap established by Congress. A
large investor with more than $250 million in revenues may be reluctant to take the investment beyond a20%
ownership interest if that added investment jeopardizes more favorable regulatory treatment. Counting truly
passive investment toward the 20% affiliation standard could punish a large humber of operators that
presumably weretheintended beneficiaries of the small operator provision of the 1996 Act. Only truly passive
investments will be excluded for these purposes.®! A cable investor that takes an equity interest in the cable
operator goes beyond passivity when the investor places its own representative on the cable operator's board
of directorsor on an advisory committee or in any other manner hasitsrepresentativesinvolvedinthe operation
of the business. Likewise, an investor will not be deemed passive if it retains the authority to approve or
disapprove the cable operator's standard business transactions. 1n these cases, the investor istaking an active
role in the operation of the cable system and thus should be deemed &ffiliated with the operator, if the
investment meetsthe 20% threshold. We recognize that this approach isdifferent than that used in many other
areas where the Commission addresses "attribution” or affiliation issues. We believe it is appropriate here
because the concerns that are being addressed are not the usual issues of program content influence or
anticompetitive economicincentives. Herethe concernistolimit the classof operatorsto whom thisexemption
applies while not cutting off investments that will aid in system growth and modernization.

74. The affiliation test of Section 301(c) also depends upon whether entities affiliated with the
small operator generate at least $250 million in annual revenue. A number of commenters expressed concern
regarding the revenue sources that might be included in this statutory formula for affiliation. Cole Raywid,
for example, argues against the inclusion of non-cable revenuesin calculating gross revenues, suggesting that
the potential field of small cable investors could be affected significantly by a broad definition of applicable
revenue sources.> Moreover, Cole Raywid suggests Congress may have intended the $250 million figure as

2, at 4.
29\ ichigan, Illinois and Texas Communities Reply Comments at 13.

2MWenote that both active and passive investments are counted toward the affiliation standard set forth in the Small
System Order. 10 FCC Rcd at 7412 n.88. Unlikethe Small System Order's affiliation inquiry, however, the affiliation
test in the context of the $250 million revenue threshold focuses on access to financial resources rather than the
expertise and efficiencies associated with accessto awider subscriber base. We further note, however, that eveninthe
context of the Small System Order, the Commission has indicated that it may discount the impact of purely passive
investment in its affiliation inquiry. See Insight Communications Company, L.P., 11 FCC Red 1270, 1271-73 (1995)
(cable operator whose passive owner held 34% interest was allowed small system rate relief).

#2Cole Raywid Comments at 10-11.
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a"backstop” to determine the propriety of small system relief when an operator moves above the one percent
subscriber limit, because $250 million is roughly what an operator would generate with a one percent share
of the national subscriber market.?®* C-TEC and Mercom make a similar argument.

75. GE Capital aso contends that non-cable revenues should be excluded from the $250 million
revenue cap. According to GE Capital, the Commission should limit the cap to cable revenues because those
revenues indicate whether the large affiliated entity can provide practical assistance to the small operator,
including operational expertise, administrative economies of scale and discounts on programming or
equipment.?> Telephone companies have also opposed counting non-cable revenues. BellSouth asserts that
non-cable revenues should not count toward the cap because only large operators with revenues above the cap
havethe resources and expertise to ease regul atory burdens on small operators.'® USTA assertsthat inclusion
of non-cable revenues would impair small cable operator accessto capital needed to compete in a competitive
video servicesmarket.**” On the other hand, local regulatory authoritiesarguefor theinclusion of all revenues,
cable and non-cable, because Congress decided against limiting the sources of applicablerevenueinthe statute
itself 218

76. We aso conclude that non-cable revenues should be counted toward the $250 million cap.
In determining whether the $250 million threshold has been crossed, we will evaluate revenues according to
the fiscal year of the entity holding the ownership interest in the small cable operator. The language of the
statute describes the $250 million cap in general terms and we believe areasonable construction of the statute
includes non-cable revenues toward the cap. We believe that Congress, in establishing the revenue cap,
presumed that capital accessis enhanced through affiliation with an entity that generates substantial revenues.
Whether the revenues derive from cable or non-cable enterprises, the existence of alarge revenue base was
deemed sufficient to increase the affiliated operator's accessto capital sources. Given therange of current and
potential investors in the cable industry, Congress could have limited estimations of the revenue cap to cable
revenues. Itdid not doso. Wewill thereforeinclude non-cable revenueswhen determining whether an operator
is affiliated with an entity generating $250 million in annual revenues.

77. Finally, we must also consider whether multiple equity stakes in a small operator can be
accumulated toward the $250 million threshold. SCBA urges the Commission to resist aggregation based on
language in the Joint Committee Report that seems to limit the small operator's ability to affiliate "with any
entity" whose annual revenues exceed the cap.?® In the aternative, SCBA advocates a proportional

23Cole Raywid Comments at 10-11.

24C-TEC and Mercom Comments at 4-5.

Z5GE Capital Reply Comments at 6-7.

2%Bel| South Comments at 4-5.

2TUnited States Telephone Association ("USTA") Reply Comments at 11.

28\ assachusetts Cable Commission Comments at 9; Michigan, Illinois and Texas Communities Reply Comments
at 16.

25SCBA Comments at 22.
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aggregation under which the affiliated entity's revenues are applied toward the cap in proportion to the equity
proportion it holds in the small operator.?® Cole Raywid also opposes aggregation, contending aggregation
will impair the ability to raise capital.?* NCTA and the Michigan, Illinois and Texas Communities argue that
aggregation is appropriate because the statutory language clearly requires it.?> The FCC Loca State
Government Advisory Committee recommends that the Commission adopt a broad definition of affiliate that
counts al systems operated by a multiple system owner and its subsidiaries.??

78. We agree with those commenters who contend that the statute requires aggregation in this
context. Section 623(m)(2) of the Communications Act states that a small operator seeking regulatory relief
pursuant to that provision cannot be affiliated "with any entity or entities whose gross annual revenuesin the
aggregate exceed $250,000,000."%* The explicit language specifies that revenues are calculated "in the
aggregate” and wewill implement thisprovision accordingly. 1n calculating the gross revenue cap, wewill not
require entities to submit audited quarterly financial statements if such entities do not routinely generate
them.??® Rather, a small operator can provide published financia data of its affiliated entities or provide
declarations of affiliated entities describing their interest in the small operator. 1f such materialsdo not provide
adequateinformationregarding affiliation, wewill consider other evidence of affiliation aswedeem appropriate
on a case-by-case basis.

3. Procedures

79. The interim rules set forth a procedure that enables operators to assert eligibility for small
operator treatment. For cable operators that offered only a single tier of service as of December 31, 1994,
eligibility for small operator treatment can be established through a certification application tothe LFA. The
LFA isobligated to act upon the request within 90 days and appeal's from the decision may be filed with the
Commission. Also, qualifying systemswith morethan onetier of service asof December 31, 1994, may assert
deregulated status in response to notice from the LFA that it intends to file a CPST rate complaint. The
operator's certification of eligibility for small operator treatment serves as the response to the complaint.??

80. We solicited comment on our proposal to adopt the procedures set forth in the interim rules
on a permanent basis. We also sought comment regarding alternative mechanisms or approaches that would
further minimize the administrative burdens on operators and franchising authoritiesin caseswhere digibility

201(, at 22-23.

21Cole Raywid Comments at 15.

ZZNCTA Comments at 37; Michigan, Illinois and Texas Communities Reply Comments at 15.
23_SGAC Recommendation 13(E).

2447 U.S.C. § 543(m)(2).

#5See NCTA Comments at 37; SCBA Comments at 20.

Z%Interim Order, 11 FCC Rcd at 5949.
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for small operator treatment is not in dispute.”*” Cable operators support simplified procedures for asserting
eligibility for small operator treatment. NCTA urgesthe Commission to clarify that certifications need not be
filed unlessand until the L FA regulates BST rates.?® The SCBA arguesthat asimple declaration of eligibility
should be sufficient and that the LFA's failure to act on the certification declaration within 60 days would
render the certification effective®® Fleischman supports filing certification requests directly with the
Commission to obviate multiplefilingswith several LFAshaving jurisdiction over the system.”® Both NCTA
and the SCBA request rulesthat would alow operatorsto appeal to the Commission wheninformation requests
made by LFAs are considered unduly burdensome.?*

81. Subject to one modification, we will adopt the procedures set forth in the Interim Order. We
believethey are sufficiently streamlined to minimize administrative burdens on operatorswhile enabling LFASs
a reasonable opportunity to address the merits of the operator's assertions. Under the 1996 Act, operators
qualifying for small operator treatment are exempt from certain regulatory provisionson the date of enactment.
Operators claiming entitlement to such treatment may operate accordingly. We believe, however, that LFAS
must have the opportunity to assessthe circumstances of each case. The 90-day response period allowsLFAs
sufficient time to determine eligibility for small operator treatment. Because LFAs initiate the CPST rate
complaint process and address BST rate issues, certification requests should be addressed at the LFA level
subject to Commission review, and can be filed at any time. We will allow operators to apped to the
Commission when information requests from LFAs are deemed too burdensome and the LFA refusesto drop
or modify the information request in response to the operator's challenge. As stated in the Interim Order, an
LFA may request that an operator seeking certification identify in writing al of its affiliates providing cable
service, the total cable subscriber base of itself and each affiliate, and the aggregate gross revenues of al its
cable and non-cable affiliates.”

82. With respect to small operators with only one tier of service subject to regulation as of
December 31, 1994, we will adhere to our tentative conclusion that such operators are deregulated on al tiers
of serviceif they otherwise qualify for small operator treatment. A system that now offers more than onetier
of service but had only onetier subject to regulation on December 31, 1994, would now be deregulated on its
BST aswell asits CPST(s) if it meets the relevant numerical thresholds and limits of the statute. The statute
statesthat its deregulatory provisions apply to small operators with respect to "abasic servicetier that wasthe
only tier subject to regul ation as of December 31, 1994."%** Commentersagreewiththe Commission'stentative

ZNotice, 11 FCC Rcd at 5969.

ZENCTA Comments at 41.

Z5CBA Comments at 28.

%] ei schman Comments at 25.

ZINCTA Comments at 41; SCBA Comments at 28.
2 nterim Order, 11 FCC Rcd at 5948-49.

2347 U.S.C. § 543(m).
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conclusion in thisregard.” Operators claiming ligibility for deregulatory treatment based on this aspect of
thesmall operator provision may assert such eligibility consistent with the procedures established inthisOrder.

4, Transition From Small Operator Treatment

83. Inthe Notice, we requested comment regarding the implementation of atransition processfor
operators that lose eligibility for small operator treatment and become subject to regulation. We tentatively
concluded that an instantaneous shift from deregulation to full regulation could prove disruptive to consumers
and operators. We aso noted that the potential imposition of regulation simply because subscribers have been
added to the system could discourage operatorsfrom providing thequality of servicethat expandstheoperator's
customer base.?

84. Cable operators advocate a transition rule smilar to the rule applied in the Small System
Order.”® Under the Small System Order, asmall system (no more than 15,000 subscribers) affiliated with a
small cable company (no more than 400,000 subscribers) may set rates in accordance with the small system
cost-of-service rules. The transition rule has two components. First, a small system that establishes its
eligibility for the small system cost-of-service rulesretainsthat even if the parent cable company subsequently
exceeds the 400,000 subscriber threshold, or the small system is acquired by a separate cable company that
exceeds that threshold.?” Second, when the system itself exceeds the 15,000 subscriber limit, it can continue
to charge the last maximum rate it was able to justify while it still qualified under the small system rules,
although subsequent rate increases must be justified under our standard benchmark or cost-of-service rules
applicable to cable operators generaly.

85. NCTA contendsthat application of thelatter approach isconsistent with thegoal of increasing
thevalue of smaller cable systemsin the eyesof potential investors.>® In caseswhereasmall operator exceeds
the 50,000 subscriber ceiling in the franchise area, NCTA advocates maintenance of rates established while
the operator was deregul ated but allowing subsequent rateincreases under applicablerateregulations.”® Other
operators support a " snapshot” approach under which operators qualifying as"small operators' on the date of
enactment of the 1996 Act can maintain their deregul ated status regardless of events subsequent to that date.?*
With respect to the $250 million revenue threshold, for example, cable operators request a rule that would
preserve an operator'sderegul ated statusevenif entities affiliated with the operator later increasetheir revenues

Zgtate of New York Comments at 28; National Telephone Cooperative Assn ("NTCA") Comments at 4; NCTA
Comments at 39.

“Notice, 11 FCC Rcd at 5969. See also SCBA Comments at 10-11.
ZNCTA Comments at 43; Cole Raywid Comments at 16.

#gmall System Order, 10 FCC Rcd at 7413-14.

ZENCTA Comments at 43.

=,

20F]ei schman Comments at 29; Time Warner Comments at 44.
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to the point of exceeding the $250 million threshold. They arguethat thethreat of losing regulatory relief based
on expanded affiliate revenues would discourage investors from affiliating with small operators.?

86. CATA advocates an extended transition period of two yearsto ensure the operator'sfinancial
stability.>** On the other hand, the City of Fairfield, California ("Fairfield") argues that the statute mandates
regulation when an operator loses small operator digibility.>* According to Fairfield, subscribers should not
lose the benefits of regulation during atransition period. It arguesthat rate refund liability should extend back
to the date that small operator eligibility waslost. Moreover, Fairfield contends that operators have increased
their subscriber totals under regulation and will continueto haveincentivesto do so when small operator status
is terminated.?*

87. As recognized in the Notice, the language of the 1996 Act requires regulation to commence
once an operator no longer qualifies for small operator treatment under the governing statute's subscriber or
revenue criteria®® Before the 1996 amendments, the Communications Act did not give us the discretion
"totally to exempt small systems, even those very small systems with under 400 subscribers, from rate
regulation. . . ."?*® The 1996 Act now mandates such an exemption for small cable operatorsin franchise areas
where they serve fewer than 50,000 subscribers but, with respect to operators that do not meet these criteria,
gives us no more discretion than we had before. When a system no longer meets the small cable operator
criteriafor deregulation, the statute imposes rate regul ation.?*’

88. At the same time, we recognize that a sudden transition to regulation upon the loss of small
operator treatment could prove disruptive to consumers and operators. Accordingly, we will implement a
transition approach that is conceptually similar to the approach used pursuant to the Small System Order but
cognizant of the statutory obligations to protect consumers under Section 623.

89. Wewill allow small operatorsthat lose eligibility for small operator treatment to maintain the
rates that prevailed prior to the loss of digibility. After a cable operator loses digibility under the small
operator provisions of the statute, subsequent rate increaseswill be subject to generally applicable regulations

21F eischman Reply Comments at 14; Time Warner Reply Comments at 57; Cole Raywid Reply Comments at 7;
NCTA Reply Comments at 25; US WEST Reply Comments at 5.

22CATA Comments at 7.

23City of Fairfield, CA ("Fairfield") Commentsat 2-3. Seealso LosAngeles, League of Cities, and NATOA Reply
Comments at 14.

Fairfield Comments at 3.
#Interim Order, 11 FCC Rcd at 5969.
2®Rate Order, 8 FCC Rcd at 5922 (footnote omitted).
2T hetransition rules established under our Small System Order, which temporarily maintain rate relief for systems
that lose their technical eigibility for small system relief, are not a good analogy because those rules simply provide
for transition from one form of rate regulation to another. Systems covered by those rules are always subject to some

form of regulation, as required by the statute.
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governing increases.*® BST rates that were subject to small cable treatment will not be subject to full
benchmark review. Our objectives are to minimize disruption to newly regulated operators and to assure
operators that successful subscriber growth will not subject them to burdensome regulation. We do not want
our regulations, however, to act as an incentive for an operator to raise rates dramatically as a means of
protecting those rates from regulatory review, when it becomes apparent that the operator is about to lose its
deregulatory status. In order to carry its rates over into regulation, an operator must demonstrate that it has
had such rates in effect three months prior to the loss of small operator eligibility. Although some reasonable
variation in rates over the preceding three-month period would not disqualify an operator from transition
treatment, a substantial spike in rates during the three-month period would indicate that rates were increased
primarily to ensure that higher rates carry over into the regulated environment.

V. DEFINITION OF "AFFILIATE" IN THE CONTEXT OF CABLE-TELCO
BUY-OUTS

90. Section 302 of the 1996 Act added Section 652 to the Communications Act. Section 652
providesin relevant part:

(a) AcquisitionsBy Carriers. Nolocal exchange carrier or any affiliate of such carrier owned
by, operated by, controlled by, or under common control with such carrier may purchase or
otherwise acquire directly or indirectly more than a 10 percent financial interest, or any
management interest, in any cable operator providing cable service within thelocal exchange
carrier's telephone service area.

(b) Acquisitions By Cable Operators. No cable operator or affiliate of acable operator that
isowned by, operated by, controlled by, or under common ownership with such cable operator
may purchase or otherwise acquire, directly or indirectly, more than a 10 percent financial
interest, or any management interest, in any local exchange carrier providing telephone
exchange service within such cable operator's franchise area.*

91. InthelnterimOrder, weimplemented Section 652 by adopting itstermsinto our rules. Inthe
Notice, we solicited comment regarding the definition of "affiliate" as that term is used in the context of the
cable-tel co buy-out provision.* Subsequent to the Notice, werel eased the Cabl e Attribution Noticeinitiating
a broad review of the attribution/affiliation issue as it pertains to cable.”®* As we are doing with the LEC
affiliate definition raised in the effective competition context in this proceeding, we are referring the definition
of "affiliate" in the context of buy-outs to the Cable Attribution Notice proceeding. Relevant comments
submitted in this proceeding will be considered in CS Docket 98-82.

285pe Thirteenth Order on Reconsideration, 11 FCC Red at 451 (operators not previously subject to CPST rate
regulation will not face Commission review of entire rate structure if a complaint isfiled).

47 U.S.C. §572.

ZONotice, 11 FCC Red at 5970. The Notice also solicited comment regarding the definition of affiliate in the
context of open video systems. That issuewas addressed in Implementation of Section 302 of the Telecommunications
Act of 1996: Open Video Systems, Third Report and Order and Second Order on Reconsideration, 11 FCC Rcd 20227,
20230-37 (1996), and may be revisited in Cable Attribution Notice, 13 FCC Rcd at 12998-99 para. 15 & n.52.

#ICable Attribution Notice, 13 FCC Rcd at 12998-99 para. 15 & n.52.
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V1. UNIFORM RATE REQUIREMENT
A. Background

92. Section 623(d) of the Communications Act requiresthat: "A cable operator shall have arate
structure, for the provision of cable service, that is uniform throughout the geographic area in which cable
serviceis provided over its cable system."%2 The 1996 Act clarifiesthat the uniform rate requirement does not
apply where the cable operator is subject to effective competition and does not apply to programming offered
on aper channel or per program basis. The 1996 Act a so exempts bulk discounts to multiple dwelling units
("MDUSs") from the uniform rate requirement, and prohibits a cable operator from charging predatory prices
to an MDU. The amendment provides:

This subsection does not apply to (1) a cable operator with respect to the provision of cable
service over itscable systemin any geographic areain which the video programming services
offered by the operator in that area are subject to effective competition, or (2) any video
programming offered on a per channel or per program basis. Bulk discounts to multiple
dwelling units shall not be subject to this subsection, except that a cable operator of acable
system that is not subject to effective competition may not charge predatory prices to a
multiple dwelling unit. Upon a prima facie showing by a complainant that there are
reasonable grounds to believe that the discounted price is predatory, the cable system shall
have the burden of showing that its discounted price is not predatory.?>

93. The Interim Order amended Section 76.984 of our rules to conform with the new statutory
language.” The Noti ce sought comment on several aspectsof thisamendment. Wetentatively concluded that
the bulk rate exception does not permit a cable operator to offer discounted rates on an individual basis to
subscribers smply because they are residents of an MDU, but rather requires a bulk discount agreement
negotiated by the property owner or manager on behalf of al of the tenants.®> We sought comment as to
whether the bulk discount exception applies where MDU residents are billed individually, or only where the
discount is deducted from a bulk payment paid to the cable operator by the property owner or manager on
behalf of all itsresidents.?® We also sought comment on the meaning of the term "multiple dwelling units."?’

94. We proposed that allegations of predatory pricing be made and reviewed under principles of
federal antitrust law asinterpreted and applied by the federal courts.®® We requested commenters to address

%247 U.S.C. § 543(d); see 47 C.F.R. § 76.984.
231996 Act, § 301(b)(2), 110 Stat. 115.

I nterim Order, 11 FCC Red at 5951.
Z*Notice, 11 FCC Rcd at 5970-5971.

=,
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what standards should be applied to determine whether a complainant has made out a prima facie case "that
there are reasonable grounds to believe that the discounted priceis predatory . . . ."*° Because complaintsin
this connection could involve some measure of discovery, we proposed adopting the procedures set forth in our
rulesfor adjudication of program access complaints.?®® We sought comment asto whether the program access
procedures or some modified version of those procedures, should apply on a permanent basis.?!

B. Discussion
1. Bulk Discounts

95. Congress established the uniform rate requirement in the 1992 Cable Act "to prevent cable
operators from having different rate structures in different parts of one cable franchise.. . . [and] to prevent
cable operators from dropping the rates in one portion of a franchise area to undercut a competitor
temporarily."?®? In implementing the 1992 Cable Act, the Commission concluded that, consistent with the
requirement of a uniform rate structure, a cable operator could establish some differences in rates between
separate categories of subscribers. We found, for example, that nonpredatory bulk discounts to multiple
dwelling units ("MDUS") were permissible if offered on a uniform basis®* We explained: "[W]e. .. are
mindful that al multichannel distributors can realize significant efficiencies and cost savings by service [to]
multiple dwelling units and other high-occupancy buildings, and we do not wish to forecl ose the prospect that
those savings might be passed on to consumersin those dwellings."?* Later, we clarified that cable operators
could offer different rates to MDUSs of different sizes and could set MDU rates based on the duration of the
access agreement with the property owner or manager, provided that the operator could demonstrate that its
cost of serving MDUs varied with the size of the building and the duration of the agreement.**® However, we
found that bulk arrangements on avariable basis between like MDUswere specifically prohibited by the 1992
Cable Act.

96. The 1996 Act retainsthe uniform rate requirement for cable operators not subject to effective
competition but authorizes affected cable operators to deviate from their uniform rate structures in response
to competition at MDUs** The House Commerce Committee proposed the statutory change because the

9 d, at 5971-72, citing Communications Act § 632(d), 47 U.S.C. § 543(d).

05ee 47 C.F.R. § 76.1003.

%INotice, 11 FCC Rcd at 5972.

%23 Rep. No. 92, 102d Cong., 1st Sess. 76 (1991).

%3Rate Order, 8 FCC Rcd at 5898.

%44,

25 mplementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate
Regulation, Buy-Through Prohibition, Third Order on Reconsideration, 9 FCC Rcd 4316, 4326 (1994) (" Third Order
on Reconsideration").

261996 Act § 301(b)(2), amending 47 U.S.C. § 543(d); Notice, 11 FCC Red at 5971.
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Commission'sformer regulationsdid " not serve consumerswell by effectively prohibiting cable operatorsfrom
offering lower pricesin an MDU even wherethereisanother distributor offering the same video programming
in that MDU."®*" The New Jersey Ratepayer Advocate's argument for uniform discounts much like the
uniformity required by the Commission's former rules?® does not reflect the change effected by the 1996 Act.
Asthe State of New Y ork points out, the bulk rate exception only has meaning if it provides regulated cable
operators with an opportunity to respond to competition at MDUs.?*® Allowing cable operatorsto respond to
competition in individual MDUSs gives consumers the benefit of lower prices from incumbent cable operators.

97. The record in this proceeding reflects disagreement as to what qualifies as a bulk discount.
SMATYV and wireless cable operators argue that "bulk discount" is widely understood to mean a negotiated
agreement with an MDU owner or manager that reflectsthe efficiencies of rendering oneinvoice and achieving
100% penetration of the MDU.?™® These commenters contend that a true "bulk discount” exists only if the
property owner or manager pays the discounted rate directly to the MVPD, and does not include an
arrangement where subscribersare billed individually.>™* Anindividually paid "bulk discount” isan oxymoron,
according to ICTA "

98. Cablevision arguesthat the discount should not have to be negotiated with the property owner
because such negotiations enhance the power of the landlord over the residents and makes the landlord the
gatekeeper of price competition.?” Comcast arguesthat some operators may not need agreementsto gain access
to buildingsand, therefore, would have no need to negotiate with the buil ding's owner or management.”* Some
cable operators explain that their MDU service agreements do not aways guarantee 100% penetration.?”
Fleischman argues that a cable operator should not be discouraged from offering bulk ratesto MDU residents
simply because the residents have the option not to subscribe.?”

%"H.R. Rep. No. 204(1), 104th Cong. 1st Sess. 109 (1995) (emphasisin original).

%8N ew Jersey Ratepayer Advocate Comments at 17.

29A ccording to the State of New Y ork, the bulk rate exception only has meaning if it provides regul ated operators
with an opportunity to respond to competition at MDUs. State of New York Comments at 31. See Cablevision
Comments at 15.

Z0ICTA Comments at 10; OpTel Comments at 6.

ZWWCA Comments at 3; OpTel Comments at 6; Allied Associated Partners, LP and Geld Information Systems
Comments at 3.

272| d
2B3Cablevision Comments at 18.
2"4Comcast Comments at 12.

25Cox Comments at 10-11; Time Warner Comments at 35. See also Comcast Commentsat 11; NCTA Comments
at 45.

278 eischman Comments at 30-31.

42



Federal Communications Commission FCC 99-57

99. Cable operators explain that they have a variety of billing arrangements with owners and
residents of MDUSs. In some instances, the operator provides servicesto al the residents in the building and
renders asingle bill to the property owner or manager.?”” Other operators bill the owner or manager at abulk
rate for basic service to all residents and bill subscribers individualy for premium or other optional services
they order.?® According to Cole Raywid, there has been an increasing trend toward direct hilling to the
individual MDU resident to promote maximum flexibility and consumer choice.?”® Cablevision statesthat some
MDU managers and owners negotiating bulk discounts prefer to have the MVPD provider bill residents
individually and may makethebilling arrangement aconsi derationin deciding to accept aprovider's services.
Some cable operators assert that the method of billing should not be areason for disallowing adiscounted rate
that would otherwise be permissible.”®" Cox suggeststhat aslong as MDU residents are ableto obtain service
at a reduced rate, a bulk discount exists.®* Cox argues that there is no practical or economic difference
between serving an MDU by offering services under a rate negotiated with the owner or manager of the
development or by simply offering service to all residents of the MDU.?®®* Cox also argues that concern
regarding predatory pricing doesnot warrant restrictionson bulk discounts becausethe statuteallows aggrieved
parties to file a predatory pricing complaint with the Commission.”®* The Massachusetts Cable Commission
opposes any restrictions that would prevent cable operators from offering discounts to individual MDU
residents.® According to the M assachusetts Cable Commission, restricting the cable operator's ability to offer
discounts hamstrings the operator's ability to compete with other providers and denies consumers who reside
inthe building the resulting discount.?®® U.S. Wireless and Wedgewood, on the other hand, advocate requiring
that bulk discounts be offered only when property owners negotiate the rate and pay the operator directly, in

#"Cole Raywid Comments at 17.

Z®d, at 17-18; see Fleischman Comments at 31 n.63.

#®Cole Raywid Comments at 18.

20Cablevision Comments at 16. According to Cablevision, services from a competitor in its New Y ork and New
Jersey franchise areas have been accepted in MDUSs following the competitor's guarantee that it would bill residents
individually and solicit newly arrived residents. Id. at 16-17.

ZIGTE Comments at 5; Cole Raywid Comments at 17; Time Warner Comments at 35-36.

%2Cox Comments at 10-11; see also Comcast Comments at 11.

%Cox Comments at 10-11.

%Cox Comments at 11; see also Comcast Comments at 11.

%M assachusetts Cable Commission Comments at 9-10.

29 d. at 10.
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order to prevent discrimination among tenants.?*” The Wirel ess Cable Associationisal so concerned about non-
uniform discounts and advocates limiting bulk discounts to true "bulk" salesto MDUs.*®

100.  For the purpose of the 1996 Act, a bulk discount is a volume discount, available to all
residentsof theMDU. Althoughwetentatively concluded inthe Notice that abulk discount must be negotiated
with the MDU owner or manager before the exemption from the uniform rate requirement can apply, we share
Cablevision's concern that mandating negotiations would make the MDU owner or manager the gatekeeper of
competition, potentially regulating the operator’s discounts and affecting the operator's ability to respond to
competition. We also are concerned that a requirement of negotiated discounts applicable only to cable
operators may limit the cable operator's ability to respond to competition. We conclude that Congress
objective, that cable operators have theflexibility to offer discountsto MDUSs, issatisfied if the discounted rate
isofferedto al residents of theMDU. Negotiation about the discounted rate with the MDU owner or manager
is not required.”®®

101. IntheNotice, wetentatively concluded that the bulk discount must be negotiated on behalf of
all the residents in the MDU. Upon further consideration, we conclude that bulk discounts should not be
premised on a cable operator's exclusive accessto al residents or itslevel of penetration of the MDU. While
bulk discounts must be offered to all residentsin order to avoid rate discrimination among the cable operator's
subscribers within the MDU, we are also mindful that Congress enacted the bulk discount exemption in
anticipation of price competition within MDUs. We also see no statutory or policy reason for disallowing
variances in a bulk discount to reflect introductory offers or promotions, and we see no reason why a bulk
discount cannot be adjusted to reflect increases in penetration levels as long as changes based on penetration
levels are uniformly applied within the MDU.

102. Wealso see no statutory or policy reason for conditioning a bulk discount on any particular
billing arrangement with the building owner or manager. Although as OpTel and ICTA argue,®® bulk
discounts have been justified in the past by the efficiencies of rendering oneinvoice and achieving 100 percent
penetration, the bulk rate exemption was codified to permit competitive responses as well as to reflect
efficiencies in serving subscribers concentrated in an MDU.?*! Most commenters addressing this issue have

#7y.S. Wireless Cable, Inc. and Wedgewood Communications, Inc. ("U.S. Wireless and Wedgewood") Reply
Commentsat 2. See USWEST Commentsat 9 (regardless of billing arrangement, all tenants should receive the same
negotiated rate). ICTA argues that negotiating with the property owner is the industry practice and should not be
changed. ICTA Comments at 9.

28\\ireless Cable Assn International, Inc. ("WCA") Comments at 3.

Z3\We do not mean to suggest that an owner or manager's control over access to the building isin any way altered
by thisrule.

200pTel Comments at 6 n.13; ICTA Comments at 9-10.

#ICablevision argues that an operator's ability to offer bulk discounts "stems from its ability to deliver service to
a concentrated locus of subscribers.” Cablevision Comments at 18 n.40.
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argued that the billing arrangement should not determine whether a bulk discount can be offered.”* To the
extent that cable operators bill subscribers separately for optional and premium services, adding services
covered by the bulk discount to the bill should not significantly affect the cable operator's costs. To the extent
that billing arrangements affect accessto buildings, as Cablevision argues, or have other competitiveimpact,*
we do not wish to create any competitive advantage or disadvantage or restrict consumer choicein servicesor
service providers by imposing rules regarding the billing arrangements used by cable operators.

2. Definition of MDU

103.  Inthe Notice, we sought comment on the meaning of MDU for the purpose of the bulk rate
exception and specifically on whether the definition should be revised to correspond to the expanded "private
cable" exemption to the definition of a cable system.?® In response to the Notice a number of parties urged
anarrow definition of the exemption from the uniform rate requirement in the 1996 Act. GTE, for example,
stated that Congress granted no authority for the Commission to expand the established definition of an MDU.
Tothe contrary, Congress | eft the existing definition intact whileit explicitly anended the definition of acable
system because it desired to effect achange."?® ICTA argues that altering the "widely understood definition
[of MDU] would defy congressional intent by changing the ground rules absent any congressional directiveto
do s0."?%® OpTd argues that, because Congress continued to use the MDU limitation when describing those
bulk discounts that are exempt from the uniform rate requirement, it intended to retain the limitation that it
deleted from the definition of a cable system.?’

104.  Other partiesurgethat the Commission usearevised definition of MDU more closely tracking
the 1996 Act's "private cable" exemption. Cole Raywid argues that this would "harmonize two provisions of
the 1996 Act that further the same goal of replacing regulation with market competition."*® This revision,
according to Cole Raywid, will unleash "fierce” competition at all properties that now can be served without
a cable franchise.®® For this reason, it and other cable interests support a corresponding expansion in the
definition of MDU that will alow cable operators to respond to competition by deviating from their uniform

22City of New York Comments at 19-20; New Jersey Ratepayer Advocate Comments at 17; State of New Y ork
Comments at 31; Massachusetts Cable Commission Comments at 9; NCTA Comments at 45; Fleischman Comments
at 31; Cablevision Comments at 16; Comcast Comments at 12; Time Warner Comments at 36.

23For example, cable service may be bundled with the rent in some buildings.

2Notice, 11 FCC Rcd at 5971.

GTE Comments at 6.

28|CTA Comments at 13; see OpTel Comments at 7.

2'OpTel Comments at 7; accord WCA Reply Comments at 4-5.

2%8Cole Raywid Comments at 18.

9\d, at 19.
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rate structure at such properties® Other cable parties point to the expanded understanding of MDU in the
Rate Order implementing the uniform rate requirement in the 1992 Cable Act.** Comcast, TCI, and Time
Warner urge that the Rate Order interpretation is entirely consistent with the 1996 Act's expansion of the
private cable exemption.** Cox distinguishes service to the private and quasi-private developments listed in
the Rate Order from service to single family homes, and argues that the 1996 Act simply expandsthe classto
include all subscriberslocated wholly on private property, without regard to the nature or common ownership
of the property served.®®

105. We bdlieve that following the 1993 Rate Order's coverage is consistent with the 1996 Act
exemptions from the uniform rate requirement. In the 1993 Rate Order, the Commission considered
exemptions from the uniform rate requirement based on reasonable categories of customers and cable service
rather than the definition of acable system.** The Rate Order took amore expansive view of MDUSs than we
had taken in the context of defining cable systems, and concluded that "bulk discounts to multiple dwelling
units, including apartment buildings, hotels, condominium associations, hospitals, universities, and trailer
parks, could form avalid basis for distinctions among subscribers' and would be consistent with the uniform
rate requirement.>® Although the 1996 Act removed the Commission's requirement that bulk discounts be
offered pursuant to a uniform rate structure, the Act does not broaden the class to which bulk discounts can
be offered beyond multiple dwelling units and does not require a different interpretation of "MDU" from that
inthe Commission'sRate Order. We, therefore, concludethat the exemption from theuniformraterequirement
should apply in situations such as those addressed in the Rate Order. We need not decide, and expressly do
not decide, whether and how the definition of MDU correspondsto the private cable exemption under the 1996
Act.

3. Predatory Pricing

106.  Congressprovided for bulk discountsto MDUsin the context of itsbroader effort in the 1996
Act to create an environment that offered consumersthe benefitsof competition, including better quality service
and lower prices. Atthesametime, Congress prohibited cable operators offering bulk discountsfrom charging
predatory pricesto an MDU. Congress further provided that, if a complainant makes a prima facie showing
that there are reasonable grounds to believe that the discounted price is predatory, the cable operator has the
burden of showing that the discounted priceisnot predatory. Webelievethat, by addressing predatory pricing
in the context of the bulk discount exception to the uniform pricing requirement, Congress intended to make
available atimely, cost effective review of predatory pricing complaints separate from the antitrust review

301d. Accord Fleischman Comments at 31-32; TCI Comments at 24; Time Warner Comments at 37, Reply
Comments at 48-49.

lComcast Comments at 12-13 citing Rate Order, 8 FCC Rcd at 5897-99; accord Cox Comments at 11-12.
%2Comcast Comments at 12-13; TClI Comments at 24.

%3Cox Comments at 11-12.

%“Rate Order, 8 FCC Rcd at 5897-98.

3, at 5897.
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availableunder federal or state antitrust laws or other state consumer laws.*®® We conclude, therefore, that our
consideration of predatory pricing complaints should be guided by principles of federal antitrust law,* as
proposed in our Notice, but should not replicate or replace antitrust litigation.

107.  We disagree with those commenters who argue that Congress intended to provide video
services competitors with a higher degree of protection than is provided by the federal antitrust laws.*®
Nothing in the statutory language or the legidative history suggests that Congress wanted this Commission to
limit price reductions arbitrarily if the discounts cable operators offered were otherwise not predatory. To
paraphrase the Supreme Court, it would be ironic indeed if the standards for predatory pricing liability were
0 low that predatory pricing complaints themselves became atool for keeping prices high.3®

108.  Inconsidering how to address predatory pricing for the purpose of Section 623(d), we have
looked for guidance to predatory pricing casesin other areas of the law, particularly judicia decisionsrelating
to the Sherman and Robinson-Patman Acts. Under both the Sherman and Robinson-Patman Acts, the essence
of apredatory pricing claim isabusinessrival's pricing of its products in an unfair manner with an object to
eliminate or retard competition and thereby gain and exercise control over pricesintherelevant market.*° The
test for predatory pricing, therefore, is. (1) whether the pricescomplained of are below an appropriate measure
of the alleged predator's costs; and (2) whether the alleged predator had at least a reasonable prospect of
recouping itsinvestment in bel ow-cost prices.3* A complainant must make aprimafacie case on both el ements
to substantiate its allegations.®? As commenters point out, there are differences among the federa circuit
courts about what is the appropriate measure of cost in antitrust litigation. For the purpose of considering
whether abulk discount to an MDU is predatory, wewill consider whether acable operator's priceto an MDU
recovers at least the incremental costs of serving that MDU, including any new costs from constructing or
upgrading its physical facilities in order to offer the bulk service agreed to with the building's owner or
manager, and whether the cable operator has a reasonable prospect of recouping its investment in below cost
pricesin the MDU.

%%See 1996 Act § 601(b), 110 Stat. 143 (Act does not modify, impair, or supercede the antitrust laws).
%7See NCTA Comments at 47; Fleischman Comments at 32; Cole Raywid Comments at 19-20; TCl Comments at
18; Time Warner Comments at 38; Comcast Reply Comments at 10; see U.S. Wireless Reply Comments at 3

(commenter supportsusing federal antitrust standards" so long asthe cost analysisaccountsfor acable operator'sactual
costs').

%% CTA Reply Comments at 13-16; OpTel Comments at 8-9; U.S. Wireless and Wedgewood Comments at 6-7; see
New Jersey Ratepayer Advocate Commentsat 17 (advocating lenient standards to determine when acomplainant has
made a primafacie case).

3°Brooke Group, Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 226-27 ("Brooke"), reh. denied, 509
U.S. 940 (1993).

s0d, at 222.
S d, at 222, 224.

#2Gee PanAmSat Corp. v. COMSAT Corp. -- COMSAT World Systems, 12 FCC Rcd 6952, 6957-59 (1997)
("PanAmSat") (the offense of predatory pricing has a pricing e ement and a recoupment element).
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109. Many commenters expressed concern about the burden of filing and defending complaints,
particularly if the adjudicatory processreplicatesantitrust litigation. To avoidthisburden, several commenters
support using some objective threshold or "quick-look™ procedure for determining whether rate reductionsare
either presumptively permissible or whether the complainant has made aprimafacie case, at |east with respect
to the pricing factor.®® Commenterswere not in agreement asto what the threshol d should be, however. Cable
commenters support a threshold based on the industry cash flow margin®* as reported in the Commission's
annual competition reports or specified inthe Commission's cost of servicerules®® ICTA, on the other hand,
argues that if discounted prices vary among like MDUs by ten percent or greater, the price is predatory .3
OpTel argues that discounts greater than 25 percent off rates to like MDUSs should be deemed predatory .3’
U.S. Wireless argues that a 25% discount is far too great.

110. Wearenot persuaded that aready mechanism existsfor aquick look at acable operator'sbulk
discount. Costs involved in serving a particular MDU are likely to vary considerably, depending on the
location involved or the specifics of the MDU. We recognize, as some parties suggest, that the cash flow
margin is likely to be a reasonable surrogate for an operator's fixed costs, so that any price reduction within
the cash flow margin could be assumed to recover the operator's variable or incremental costs. Thus, although
price reductions falling within the cash flow margin might be significant, they are not likely to be predatory.
However, the data readily available in the Commission's annual competition reports for the cable industry
reflect anational average and are not specific to individual markets or MDUS.**® For thisreason, theindustry
cash flow margin provideslittle basisfor drawing conclusions about aparticular discount. Recommendations
that the Commission set the threshold at some percentage variation from rates of like MDUSs neither include

¥3F ei schman Comments at 33-34; Cole Raywid Comments at 20; Time Warner Commentsat 38; OpTel Comments
at 9; ICTA Commentsat 17; U.S. Wireless and Wedgewood Reply Comments at 4.

%4The cash flow margin is the ratio of cash flow to revenue. It is a commonly used financia analysis tool for
determining an MSO's operating efficiency, profitability, and liquidity. See Annual Assessment of the Status of
Competitionin Marketsfor the Delivery of Video Programming, Fourth Annual Report, 13 FCC Red 1034, 1054 para.
25 & n.65 (1998) ("Fourth Annual Competition Report").

#5Time Warner Comments at 40 (argues that a prima facie case might be made where the cable operator's bulk
discount to an MDU, compared to the retail residential rate, is greater than the industry cash flow margin); Cole
Raywid Comments at 20.

S|CTA Comments at 17.
OpTel Comments at 9.

#85ee Fourth Annual Competition Report, 13 FCC Red 1034, 1054 para. 25 & n.65, 1179 Table B-6. The data used
in determining industry revenues and cash flow were from public filings with the Securities and Exchange
Commission, pressrel eases, and discussionswith company personnel for cable firmswith a subscribership of 500,000
or more. Id. at 1180. The 1996 industry cash flow margin reported in the Fourth Annual Competition Report was45%
after rounding to the nearest whole number. 1d. at 1054, 1179 Table B-6. 1996 cash flow margins for the individual
companiesin the survey are shown in Id. at 1185, Table 7B. In Annua Assessment of the Status of Competition in
Markets for the Delivery of Video Programming, Fifth Annual Report, 13 FCC Rcd 24284 (1998), the Commission
reported industry-wide figuresin Table B-6 but did not determine firm-specific cash flow information. The cash flow
figures used in the Fifth Annual Report differed somewhat from the figures used previously. The revised cash flow
margin for 1996 in Table B-6 is 43% rounded to the nearest whole number. The cash flow margin for 1997 is 44%.
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economic support for the percentages advocated nor take into account the fact that the 1996 Act ended any
requirement of uniform rates for like MDUs. Accordingly, we are not adopting a quick look mechanism for
determining whether a cable operator's discount is permissible.

111. A primafacie showing of predatory pricing under Section 623(d) has two essential elements.
First, a complainant bears the burden of showing reasonable grounds to believe that the cable operator's
discounted price does not recover the cable operator's incremental costs, namely, al non-fixed costs the
operator incurs that are directly attributable to serving the particular MDU, but also including any new costs
from constructing or upgrading its physical facilitiesin order to offer the bulk service for the MDU at issue.
Second, acomplainant must meet the recoupment requirement. 1t must present a plausible theory showing that
the cable operator has a reasonable prospect of ultimately recouping its investment in below-cost prices,
including the time value of the money invested in below-cost pricing®® Because Section 623(d) of the
Communications Act addresses " predatory pricesto amultiple dwelling unit,” acomplainant's showing should
address recoupment of below-cost prices from future price increasesin the same MDU. A complainant may
also address additional profits from other MDUs where entry may have been discouraged by the same
predatory pricing strategy.

112. Once a complainant has made a prima facie showing, the cable operator has the burden of
showing that its discounted price is not predatory.®® The cable operator can meet its burden under the cost
requirement by showing its price recovers the incremental costs of serving the particular MDU, including the
cost of any new or upgraded facilities installed to provide the discounted service. The amount of any royaty
or revenue sharing benefit that the MDU owner or manager receives from the cable operator should be taken
into consideration, since this amount effectively reducestherate paid.** A cable operator can meet its burden
under the recoupment requirement by showing that thereareno significant barriersto reentry or the appearance
of new entrantsand that it cannot raise prices sufficiently to recoup itsinvestment in bel ow-cost priceswithout
creating opportunities for a competitor. The nature and duration of the cable operator's bulk rate agreement
with the MDU would berelevant to this showing. The cable operator can a so show that bel ow-cost pricesare
justified by some economic efficiency, such as promotional pricing. For example, low prices accompanying
new product introductions and temporary price promotions to induce future sales have not been viewed as
predatory, even though they might have been below an appropriate measure of cost.*?? In addition, the cable
operator can show that differencesin prices result from conduct undertaken in good faith to meet an equally
low price of a competitor.®*®

319Brooke, 509 U.S. at 225.
2047 U.S.C. § 543(d).
321See ICTA Comments at 17.

$2PanAmSat, 12 FCC Rcd at 6962, citing Vollrath Co. v. Samni Corp., 1990-91 Trade Cases (CCH) 1 68955 at
63133 (C.D. Cal. 1989).

$%35ee Brooke, 509 U.S. at 220, citing Standard Oil Co. v. FTC, 340, U.S. 231, 250 (1951); Great Atlantic & Pacific
Tea Co., v. FTC, 440 U.S. 69, 80 & n.13 (1979); Automatic Canteen Co. of Americav. FTC, 346 U.S. 61, 63, 74
(1953). Inits Comments at 19-23, TCI advocated that a"meeting competition" defense be recognized. See State of
New Y ork Comments at 31 (bulk rate exception only has meaning if the operator can respond to competition). But
see U.S. Wireless Reply Comments at 6 (opposing a "meeting competition™ defense); ICTA Reply Comments at 8-9
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113. Time Warner has asked that MDU rates based on regulations promulgated under the 1992
Cable Act not be made subject to new provisions.®* We agree that bulk discounts permissible under the
standards in effect when they were implemented should not become impermissible because the standards
changed subsequently.**® However, any contractual changes or renewals after the 1996 Act must conform to
Section 632(d) as amended by the 1996 Act.

4., Other |ssues

114.  Because predatory pricing complaints are likely to involve some measure of discovery, the
Notice asked for comment on adopting the procedures of the Commission's program access rules in Section
76.1003.%¢ Commenters generaly agree with this proposal.**” Some commenters are also concerned about
protections against disclosure of proprietary information,*® a matter also addressed in our program access
rules*® Subsequent to our proposal, we have streamlined our procedural rules by specifying general
procedures for discovery in Section 76.7(f) of our rules and by specifying general procedures governing the
confidentiality of information in new Section 76.9 of our rules.**® Complaints about predatory pricing should
be filed pursuant to the general filing procedures in Section 76.7 of our rules.®! Discovery and confidential
proprietary information shall be handled as they are under the Commission's Freedom of Information Act
rules® and Sections 76.7(f) and 76.9 of our rules.*

115.  Section 76.7(f) of our rules provides that Commission staff, in its discretion, may order
discovery limited to specific issues specified by the Commission. In addition, Commission staff has the
discretion to direct parties to submit discovery proposals, together with a memorandum in support of the

(a"meeting competition" defense is inconsistent with Time Warner, 56 F.3d at 191-92). The court in Time Warner,
however, held only that the Commission did not act arbitrarily or capriciously in denying a "meeting competition”
defense when applying the language of the 1992 Cable Act. 56 F.3d at 191-92.

¥4 Time Warner Comments at 42.

$5ee generally Third Order on Reconsideration, 9 FCC Red at 4326 para. 22 (grandfathering bulk discountsin
effect when Commission implemented uniform rate requirement of the 1992 Cable Act).

¥%47 C.F.R. 8 76.1003.

327See NCTA Comments at 48; Fleischman Comments at 35; Time Warner Comments at 42; WCA Comments at
8-10.

8 g., Fleischman Comments at 30-35; Time Warner Comments at 42-43.

47 C.F.R. § 76.1003(h).

3301998 Biennial Regulatory Review, FCC 98-348 at para. 15.

%147 C.F.R. 876.7.

%247 C.F.R. 88 0.457, 0.459.

%247 C.F.R. 88 76.7(f), 76.9, as amended in 1998 Biennial Regulatory Review, Appendix A, § 76.7(f), § 76.9.
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discovery requested. While NCTA has suggested that discovery should be available only after a complainant
has met the primafaci e showing threshold,** our rules give Commission staff the discretion to permit discovery
both preceding and after a prima facie showing has been made, aslong as a complaint establishes a sufficient
factual basis to proceed.

116.  Cablevision encourages the Commission to make clear that states and LFAS may not impose
uniform rate requirements that are inconsistent with federal law.>* Citing the decision in Time Warner,
Cablevison argues that allowing local authoritiesto adopt uniform rate requirements on unregul ated services
or in areas subject to effective competition would be not only inconsistent with the 1996 Act, but would aso
contravene the 1992 Act by imposing "aform of rate regulation” in circumstances where it is not authorized
by federal law.*** We agree. States and LFAs may not adopt uniform rate requirements that conflict or are
in any way incongruent with the statutory provisions or our rules.

VIl. TECHNICAL STANDARDS
A. Background

117.  Pursuant to Section 624(e) of the Communications Act, the Commission adopted technical
standards that govern the picture quality performance of cabletelevision systems.®¥” Prior to enactment of the
1996 Act, Section 624(e) provided, in part:

A franchising authority may require as part of afranchise (including amodification, renewal,
or transfer thereof) provisions for the enforcement of the standards prescribed under this
subsection. A franchising authority may apply to the Commission for a waiver to impose
standardsthat are more stringent than the standards prescribed by the Commission under this
subsection.®*®

118.  Section 301(e) of the 1996 Act amended Section 624(e) by replacing this language with the
following:

No State or franchising authority may prohibit, condition, or restrict a cable system's use of
any type of subscriber equipment or any transmission technology.>*°

119. In the Interim Order, we eliminated language in Note Six to Section 76.605 of the
Commission'srulesthat permitted an LFA to apply to the Commission for awaiver to impose more stringent

SNCTA Comments at 49.

¥5Cablevision Comments at 19-20.

%|d., citing Time Warner v. FCC, 56 F.3d at 191.
%7See 47 C.F.R., Part 76, Subpart K.

%1992 Cable Act § 16(a), 106 Stat. 1490.

%1996 Act, § 301(€), 110 Stat. 116; 47 U.S.C. § 544(e).
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cabletechnical standards than the standards prescribed by the Commission.3* We replaced thislanguage with
the new language from Section 301(e) of the 1996 Act.**

120.  Current Commission rules dictate specific technical standards and provide for enforcement
by LFAs.3* Upon request by an LFA, an operator must be prepared to demonstrate compliance with the
Commission's technica standards.*® In addition, the rules provide that, in some instances, an operator may
negotiate with its LFA for standards less stringent than otherwise prescribed by the Commission's rules.3*
Section 76.607 of the Commission'srulesrequiresan operator to establish aprocessfor receivingsignal quality
complaints.*® Subscriber complaints regarding compliance with the Commission's technical standards must
be referred to the LFA and the operator before being referred to the Commission.*®

121.  Inthe Notice, we sought comment on the overall scope and meaning of Section 624(e) of the
Communications Act, as amended by Section 301(e) of the 1996 Act. We inquired as to the effect of this
provision on therulescited above, and on the cable franchising, renewal and transfer processes. We noted that
the 1996 Act did not amend thefranchising or therenewal provisionsof the CommunicationsAct. Specificaly,
we observed that Section 626(b)(2) of the Communications Act provides that, "[s]ubject to Section 624" an
operator'sproposal for franchiserenewal "shall contain such material asthefranchising authority may require,
including proposals for upgrade of the cable system.”** In addition, Section 626(c)(1)(B) provides for LFA
consideration of the "quality of the operator's service, including signal quality” during the course of arenewa
under Section 626.3* Section 621(a)(4)(C) provides, in part, that an LFA awarding afranchise "may require
adequate assurance that the cable operator hasthe. . . technical . . . qualificationsto provide cable service."3*

B. Discussion

305ee also Committee on Science, Technology and Energy of the New Hampshire House of Representatives, 11
FCC Rcd 10250 (1996) ("Committee on Science, Technology and Energy”). In that item, the Cable Services Bureau
concluded that stateand local laws prohihbiting the use of converter boxeswere preempted by Section 301(e) of the 1996
Act.

%INote 6 to Section 47 C.F.R. 76.605 now reads: "No State or franchising authority may prohibit, condition, or
restrict a cable system's use of any type of subscriber equipment or any transmission technology."

%247 C.F.R. § 76.601-76.630.

347 C.F.R. § 76.601(a), (d) and (Note).
47 C.F.R. § 76.605 (Notes 1 and 2).
47 C.F.R. § 76.607.

| g,

47 U.S.C. § 546(b)(2).

%47 U.S.C. § 546(c)(1)(B).

%947 U.S.C. § 541(a)(4)(C).
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122. Commenters have generally focused on two interrelated aspects of amended Section 624(€)
of the Communications Act. The first is whether that section precludes an LFA from enforcing the
Commission's technical standards. The second is the effect of Section 624(€) on the ability of an LFA to
establish franchise requirements for facilities and equipment, during initial franchising or renewal, and to
enforce these requirements. Some commenters read Section 624(e) broadly (for example, that Section 624(e)
prohibits all local regulation and enforcement in the areas of cable equipment, facilities, technica standards
and transmission technologies), while others interpret the ban in Section 624(e) on local restrictions on
"subscriber equipment” and "transmission technology" more narrowly (for example, the ban is meant to refer
only to restrictions on converter boxes, remotes, and scrambling and trapping technol ogies).

123.  Cableoperatorsgenerally rely onthedel etion of the permissive enforcement language, inserted
by the 1992 Cable Act, asunequivocal proof that Congressintended to eliminate completely LFA enforcement
of the Commission's technical standards. NCTA states the Commission must eliminate day-to-day LFA
oversight and enforcement of technical standards. NCTA assertsthat the elimination of enforcement language
in Section 624(e) is confirmation of Congress "unambiguous intent to preclude” local establishment and
enforcement of technical standards, and that "no other Congressional action was required."** Similarly, TCI
statesthat Congress' del etion of the enforcement language, and itsaddition of languageforbidding an LFA from
restricting the use of any subscriber equipment or transmission technology, "unequivocally prohibits' Stateand
local authorities from enforcing technical standards.®! Time Warner asserts that Congress would not have
deleted the enforcement language from Section 624(e) if it had wanted LFA's to continue enforcement of the
Commission's technical standards.®*?

124.  As severd LFA commenters have noted, prior to the 1992 Cable Act's addition of the
permissive enforcement language in Section 624(e), LFAs were the primary enforcers of cable operator
technical standards, and the language added in the 1992 Cable Act did nothing to change that status.** The
Commission, according to these commenters, has long recognized the importance of, and relied upon, local
enforcement inthe areaof technical standards.®* These commenters point out that Section 624(€), asamended,
does not expressly prohibit astate or LFA from enforcing the national technical standards established by the
Commission, rather it is silent with respect to this issue.** According to these commenters, because of the
history of local enforcement in this area, coupled with established Commission technical standards which call
for primary enforcement by local authorities, Congresswould haveincluded aprohibition on local enforcement
in the language of the statute if had intended to end local enforcement.®®

3ONCTA Comments at 50-51. Accord Time Warner Comments at 49.
*ITCI Reply Comments at 2.
%2Time Warner Comments at 49.

%35ee Denver Comments at 7-8; Michigan, Illinois, and Texas Communities Reply Comments at 7; Los Angeles,
League of Cities, and NATOA Reply Comments at 15-16.

4.
**|d. Seealso Kramer, Monroe & Wyatt, LLC ("Kramer") Comments at 6-8.
%¢3ee e.g., Denver Comments at 14; New York City Comments at 20; New Jersey Board Comments at 7.
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125.  Denver states, "Simply, all Congressdid inthe 1996 Act isto keep certain technical standards
development at thefederal level."*” New Y ork City emphasizesthat the Conference Report is concerned with
states and franchising authorities regulating in the areas of technical standards, customer equipment and
transmission technology.®® According to the New Jersey Board, the changesto Section 624(€) do not preclude
LFA oversight of "aminimum level of technical quality relating to considerations such as standards for visual
carrier to noise ratios, signa leakage, visual and aural signal levels to subscriber equipment or safety
considerations such as bonding or grounding."** Denver states, "If Congress wished to take a stance directly
against LFA involvement in the enforcement of technical standards, it would have, for example, proactively
inserted the word "not" after the word "may"" in the deleted sentence.®*

126.  According to the legidative history of the amendment to Section 624(e):

Subsection (j) [now section 301(e)] amends section 624(e) of the Communications Act by
prohibiting States or franchising authorities from regulating in the areas of technical
standards, customer equipment, and transmission technologies. The Committeeintendsby this
subsection to avoid the affects of digointed local regulation. The Committee finds that the
patchwork of regul ationsthat would result from alocality-by-locality approachisparticularly
inappropriate in today's intensely dynamic technological environment.**

127.  The legidative history clearly states that the amendment prohibits states or LFAs from
regulating in the area of technical standards. We agree with those commenters asserting that Section 624(e)
now precludes an LFA from enacting and enforcing technical standards that differ from those established by
the Commission.®*? Prior to the passage of the 1992 Cable Act, we stated, "uniformity of technical
standards . . . is essential to prevent the inefficiency and confusion that threatened the cable industry during
the period when local authorities. . . could set stricter standardsthan those promul gated by the Commission."*%
The 1996 Act echoes these concerns.

®"Denver Comments at 14 (emphasisin original).

*#New York City Comments at 20-21, citing Conference Report at 168, 170.

**New Jersey Board Comments at 7.

%0Denver Comments at 7

% R. Rep. No. 204(1), 104th Cong., 1st Sess. 110 (1995).

%25ee 47 C.F.R. pt. 76 subpt. K--Technical Standards. Seee.g., Michigan, lllinois and Texas Communities Reply
Comments at 2; Comcast Comments at 20-22; GMCC Comments at 2; US WEST Reply Comments at 11. We note
that franchising authoritiesmay petition the Commission for awaiver toimpose"additional or different” requirements,
pursuant to 47 C.F.R. § 76.7. Seealso City of New York v. FCC, 486 U.S. 57, 108 S.Ct. 1637 (1988). Inthat decision,
the Court found that the Commission did not exceed its statutory authority by preempting state and local technical

standards, but also noted that state and local authorities remained free to petition the Commission for individualized
waivers pursuant to 47 C.F.R. § 76.7. 1d. at n.5.

%3Competition, Rate Deregulation, and the Commission's Policies Relating to the Provision of Cable Television
Service, Report, 5 FCC Rcd 4962, 5056 (1990).
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128. TheCommission haslong relied on L FAsto enforcetechnical standards.®** Thiswasthe case
even before Congress added the permissive enforcement language to the Communications Act in 1992.3% In
1992, we stated that "we havein the past referred complaints concerning service quality to local authoritiesfor
resolution, and this practice resulted in the disposition of the vast majority of such complaints."** In addition,
we stated that LFAS are "the proper initial locus of any complaint about the quality of technical service
provided by a cable operator,” and that they are "most familiar with the local system operation and plant, as
well as any local factors which could impact on the resolution of a problem."*” As many municipal
commentershave noted, residentsrely onlocal authoritiesto resolve cable picture quality problems, and expect
their LFA to intercede on their behalf 3%

129. Commenters aso have pointed to the difficulties that would be associated with Commission
enforcement of its technical standards. Several commenters note that local enforcement of the Commission's
technical standardsis"the only practical method of handling complaints’ regarding signal quality problems.*°
Denver states the Commission would simply lack the resourcesto enforce its technical standards on asystem
by system basis.* According to Denver, LFAshave beeninvolved inliterally thousands of technical standard
enforcement actions, and the Commission could not undertake such enforcement without asignificant increase
in Commission personnel and funding.*™* Similarly, Kramer states that the Commission does not have the
resources to be "the first and only point of contact in resolving the many thousands of technical quality
complaints that are filed with LFAs annually."¥* The FCC Local State Government Advisory Committee
recommends against any interpretation of Section 624(e) that would prevent local franchising authoritiesfrom
enforcing the Commission's technical standards.”

%*See Cable Television Technical and Operational Reguirements, Review of the Technical and Operational
Requirements of Part 76, Cable Television, Report and Order ("Technical Order"), 7 FCC Rcd 2021, 2035 (1992).
See also Cable Television Technical and Operational Requirements, Review of the Technical and Operational
Requirements of Part 76, Cable Television, Notice of Proposed Rulemaking (" Technical Notice"), 6 FCC Rcd 3673,
3679 (1991).
%5See Denver Comments at 7-8, citing Technical Order and Technical Notice.

%6 See Technical Order at 2035. See also Technical Notice at 3679 ("our previous practice upon receiving
complaints concerning a cable system's deviation from our technical standards was to refer the complaint for local
resolution . . .").

%"Technical Order at 2035; see Technical Notice at 3679.
%8_os Angeles, NLC, and NATOA Reply Comments at 17-18.

%95ee City of Austin Comments at 2; City of Lake Forest Comments at 2; City of Rolling Meadows Comments at
1; City of Lincolnwood Commentsat 1. See also GMCC Comments at 8.

$Denver Comments at 13.

371|d.

372K ramer Comments at 9.
$73_SGAC Recommendation 13(B).
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130. Los Angeles, the League of Cities, and NATOA suggest that Congress deletion of the
language in Section 624(e), regarding LFA enforcement of the Commission'stechnical standards, can be seen
as necessary to effectuate the added language prohibiting L FA restrictions on any " subscriber equipment” and
"transmission technology."*"* The commentersbelievethat theterms" subscriber equipment” and "transmission
technology" are meant to refer to the narrow category of converter boxes, remotes, and scrambling and trapping
technologies. Thus, they arguethat any restriction on local enforcement of technical standardsfrom Congress
change to Section 624(€) should be narrowly construed.>

131. We agree as a practical matter that, unlike local authorities, the Commission is not in a
position to attend to day-to-day local technical problems as they arise. Thus, were we to interpret Section
624(e) asmandating Commission enforcement of itstechnical standards, wewould necessarily changethevery
nature of traditional technical standards enforcement. As the above comments illustrate, the impact of this
change in enforcement entities would be significantly more far reaching than merely representing a switch in
the proper forum for a subscriber complaint. Subscriber reliance on timely responses to their complaints
regarding technical problems would be thrown into considerable doubt if local authorities were not permitted
to engage in day-to-day enforcement of the Commission's technical standards.

132. Wedonot believethat Congress meant to set in motion such afundamental changeintechnical
standards enforcement without affirmatively stating its intent to do so either in the language of the 1996 Act
or inthe legidative history. Nowhere in the 1996 Act or its legidative history does Congress state an intent
to end local enforcement of the Commissions technical standards. Rather, as noted above, the legidative
history clearly statesthat the amendment to Section 624(€) of the CommunicationsAct preventsstatesor LFAs
fromregulating in the areas of technical standards, customer equipment, and transmission technologies. Local
enforcement of uniform national standards furthers Congress intent. While Congress sought to preclude the
development of a patchwork of technical standards varying between franchise areas, it did not make mention
of any additional intended effects of its amendment to Section 624(€).

133.  Additiona factors help clarify the intended scope of new Section 624(e). For example, the
1996 Act did not alter an LFA's ability to deny afranchise renewal based on deficient signal quality. If LFAS
were unable to monitor cable operator compliance with the Commission's technical standards, they would
likewise be unable to give an operator the notice and opportunity to cure signal quality defects required under
Section 626 of the Communications Act as a prerequisite to denying a franchise renewa based on the
documented violations. Thus, interpreting Section 624(e) as precluding L FA oversight and enforcement of the
Commission's technical standards would render meaningless the statutory language in Section 626.

134.  TimeWarner attemptsto resolvethisambiguity by stating that while Section 624(e) prohibits
an LFA from monitoring the cable operator's signal, an LFA may still take into account compliance with the
Commission's standards, as determined by the Commission, in afranchise grant or renewal .*® TimeWarner's

$_os Angeles, League of Cities, and NATOA Reply Comments at 15-18.
$%Accord Michigan, Illinois, and Texas Communities Reply Comments at 5-6.
$%Time Warner Commentsat 49-51. Time Warner states that determinations of compliance with the Commission's
technical standards must be conducted by the Commission. TimeWarner Commentsat 51. Seealso NCTA Comments

at 51-52.
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viewsasto elimination of LFA day-to-day review and enforcement of the Commissionsstandards, coupled with
itsbelief that LFAsmay consider Commission determined compliance with these standardsin franchising and
renewal proceedings, would leave franchising authoritiesin the position of being ableto deny afranchise based
on these failures, without being able to exercise less drastic measures to ensure compliance as commonly
provided for in franchise agreements. We do not believe Congress intended such a result.

135.  Giventhelong tradition of LFA enforcement of technical standards, the practical difficulties
of Commission enforcement of technical standards at the local level, and the difficulties in reconciling a ban
on LFA enforcement of technical standards with other parts of the Communications Act that were unatered
by the 1996 Act, we conclude that if Congress had intended to end local enforcement of the Commission's
technical standards, it would have expressly stated such a prohibition in the actual language of the 1996 Act.

136.  With respect to the prohibition against State or franchising authority regulation of asystem's
use of subscriber equipment or any transmission technology added to Section 624(e) by the 1996 Act, Cole
Raywid and other cable commentersassert that thisrestriction isnot necessarily inconsistent with theunatered
portions of the Communications Act regarding local involvement in facilities and equipment.®”” As several
cable and municipal commenters state, an LFA may still require upgrades under Section 626 in conjunction
with franchise renewa .3

137.  Although agreeing that LFAs can require upgrades, TCl argues that Section 624(€)
"fundamentally alters" the role of state and local authoritiesin an operator's technical decisions, even though
the franchising authority can still require system upgrades3™ TCI asserts that LFAs may not continue to
require standards in conjunction with upgrades or rebuilds, such as channel capacity requirements at specific
MHz levels, numbers of optical fibers deployed, homes served per fiber optic node, amplifiers per cascade, and
the amount of standby power at the headend.*® Los Angeles, the League of Cities and NATOA disagree,
contending that the negotiation of specifictermsof asystem upgrade (such as system capacity, homes per node,
and amplifiers per cascade) within the initial franchising or renewal process is necessary to implement
determinations of local community needs and interests, and is also critical to the associated LFA authority to
reject a franchise for failing to meet these needs and interests.®!

377|d. at 23-24; Fleischman Comments at 38-39 (LFAs may still consider compliance with the Commission's
standards in the context of franchising and renewal).

S8TCI Reply Comments at 8 (Section 624 (b) "allowsthe LFA, for example, to require that a cable operator provide
certain services or facilities (such as minimum channel capacity) but does not empower an L FA to dictate the specific
technical means by which the operator meets such generic requirements.”); Los Angeles, NLC, and NATOA Reply
Comments at 20-21 (the amendments to Section 624(e) do not interfere with LFA's authority to establish, during the
franchising process, facilities and equipment requirements, including upgrade requirements). See also Comcast
Comments at 21; NCTA Comments at 51, SCBA Comments at 37-39.

ST Cl Comments at 28-32.
301d. at 29.

% _os Angeles, League of Cities, and NATOA Reply Comments at 20 & n.43. See State of New Y ork Comments
at 23.
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138. LosAngeles, NLC, and NATOA arguethat Section 624(e) isintended to preclude LFAsfrom
adopting and enforcing their own standards regarding subscriber equipment, such as converter boxes, and
transmission technology, such as the scrambling or trapping methods used to secure an operator's signals.*?
They state that the amendment was a response to efforts by local authorities' to restrict the use of converter
boxes introduced by Time Warner in several New England communities, and therefore that the terms
"subscriber equipment” and "transmission technology" should be interpreted narrowly.*® They contend that
a reasonable interpretation of the amendment to Section 624(e) is that it clarifies that an LFA, when
establishing equipment and facilities requirements under Sections 624(b)(1) and 624(b)(2), may not specify
technol ogies relating to converter boxes or scrambling.®*

139. TheCommission'sLocal State Government Advisory Committee ("LSGAC") likewiseargues
for anarrow reading of the prohibition against nonfederal regulation of transmission technology.®* It argues
that the prohibition should be read in the context of signal protocols and, in this context, is consistent with
Congress grant of authority to the Commission in Section 624A of the Communications Act®*® to address
equipment compatibility standards. It recommends that the prohibition should be limited to converter boxes,
scrambler and unscrambl er devices, and similar customer reception equi pment, and that franchising authorities
ability to negotiate, include, and enforce provisions for specific cable system equipment and facilities under
Section 624(b) of the Communications Act®*’ should be unrestricted.

140.  Section 624 of the Communications Act relates to the regulation of services, facilities, and
equipment of cable operators. Paragraph (a) of Section 624 states:

Any franchising authority may not regulate the services, facilities, and equipment provided
by a cable operator except to the extent consistent with thistitle.

Paragraph (b) of Section 624 generally providesthat franchi se authorities may enforce requirements contained
within the franchise -

for facilities and equipment

Paragraph (€) of Section 624, as added by the Telecommunications Act of 1996, states:

%2 os Angeles, League of Cities, and NATOA Reply Comments at 17-18. See Michigan, Illinois, and Texas
Communities Reply Comments at 5-6.

%3_os Angeles, League of Cities, and NATOA Reply Comments at 17-18, referring to Committee on Science,
Technology and Energy, 11 FCC Red 10250. See also Kramer Comments at 4-6; State of New Y ork Comments at 25-
26.

#d.

%5_SGAC Recommendation 13(A): Resolution on Technical Standards Amendment.

%47 U.S.C. 8§ 544a, Consumer Electronics Equipment Compatibility.

%747 U.S.C. § 544 (in requesting proposals for a franchise or franchise renewal, a franchising authority "may
establish requirements for facilities and equipment . . ." and may enforce such requirements).
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No State or franchising authority may prohibit, condition, or restrict a cable system's use of
any type of subscriber equipment or any transmission technology.

It is clear from the above, and agreed among the commenting parties, that "subscriber equipment” may no
longer be "prohibited, conditioned, or restricted " by local authorities under Section 624. "Transmission
technology” may also not be "prohibited, conditioned, or restricted ." The question remains, however, asto
what is encompassed in the phrase "transmission technology" and how the newly added limitation can be
reconciled with the grant of authority regarding “facilities and equipment.”

141. "Transmission technology" is not a defined term in the Communications Act nor does the
legidative history help to define its breadth.*® Rather, Congress appears to have used the phrase in the
everyday sense in which it has been used in discussions of communications policy issues. A review of the
usage of the phrase indicates that it has been frequently used to include both the transmission medium, i.e.
microwave, satellite, coaxial cable, twisted pair copper telephone lines, and fiber optic systems,** and the
specific modulation or communications format, i.e. analog or digital communications*® Based on the
foregoing, we believe, for example, that local authorities may not control whether acable operator usesdigital

%The Conference Report, for example, simply explains that Section 624(e) amends the Act "by prohibiting States
or franchising authorities from regulating in the areas of technical standards, customer equipment, and transmission
technologies." H.R. Conf. Rep. No. 458, 104th Cong., 1st Sess. 168 (1996). Section 3(33) of the Communications Act
does define the term "radio communications' and includes within it "transmission” by radio "including all
instrumentalities, facilities, apparatus, and services. . . incidental to such transmission.” 47 U.S.C. § 153(33).

¥ Thus, for example, the State of Tennessee adopted a regulatory reform program involving the replacement of
existing telephone plant with fiber optics that was judicially described as involving a change in "transmission
technologies." See Tennessee Cable Tel evision Association v. Tennessee Public Service Commission, 844 SW. 2d 151,
156 (1992). A Commission report, Trends in Telephone Service, 1999 WL 83930 (February 1999), contains a
discussion of "transmission technology"” and lists " copper” and "fiber optic cables" as two transmission technologies.
The Commission has discussed satellites and undersea cables as two "transmission technologies." Communications
Satellite Corp., 56 FCC 2d 1101, 1161 (1975). See also Comsat Corp., 13 FCC Rcd. 14083, para. 32 (1998) (There
isno evidence that parties "owning or controlling both satellite and cable connections . . . are favoring the use of one
transmission technology.").

30T he Commission has consistently described "analog" and "digital" communicationsaswell asvarious modulation
schemes as different "transmission technologies." See e.g. Development of Wireline Services Offering Advanced
Telecommunications Capability, 1998 WL 458500, para. 35 ("xDSL and packet switching are simply transmission
technologies'); Public Notice: Commission Staff Seek Comment on Spectrum Issues Related to Third Generation
Wireless/IMT-2000, 13 FCC Rcd 16221, 16222 (commercial mobile radio service licensee has flexibility "to change
their existing radio transmission technology."); Application for Transfer of Control of MCI Communications to
Worldcom, 1998 WL 611053, para. 45 ("Qwest's network will include more fibers per cable than the current average
national network, andwill employ high capacity transmission technologies."); Devel opment of Operational, Technical
and SpectrumRequirementsfor Meeting Federal, Sateand Local Public Safety Agency Communi cation Requirements
through the Year 2010, 1998 WL 667599, n.315 (1998) ("In the Second Notice, we entitled sections primarily
addressing the question of analog versus digital modulation “Transmission Technology', a more general term that
seemingly could encompass many other issues as well."); Creation of A Low Power Radio Service, MM Daocket No.
99-25, 1999 WL 46878, para. 29 (1999) ("We are also concerned whether an L P1000 service would limit or impair
the ability of full power stations to implement digital transmission technology such as in-band-on-channel ("IBOC")
conversion.”).
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or ana og transmissions nor determine whether itstransmission plant is composed of coaxia cable, fiber optic
cable, or microwave radio facilities. An LFA's authority under Section 624(b) to establish requirements for
facilities and equipment is granted only "to the extent consistent with this title"*** and must be read in the
context of the limits imposed by the revisions to Section 624(€) in the 1996 Act.>* As noted above, the
legidative history of the amendment to Section 624(e) states that "the patchwork of regulations that would
result from a locality-by-locality approach is particularly inappropriate in today's intensely dynamic
technological environment.”

142. While the 1996 Act imposes some specific limits of the role LFAs play with respect to
subscriber equipment and transmission technology, it does not diminish the LFAS important responsibilities
in determining local cable-related needs and interests and seeing that those needs are met through the
franchising and renewal process.** Although local authorities are limited in dictating the use of transmission
technologies, other facility and equipment requirements can till be enforced under Section 624(b).*** In
addition, Section 611 of the Communications Act affirms the ability of an LFA to establish and enforce
franchise provisions concerning facilities and equipment related to PEG channels and for educational and
governmental use of channel capacity on institutional networks. Section 621(a)(3) authorizes franchising
authorities to ensure access to cable services throughout the franchise area, regardless of the income levels of
potential residential subscribers. Section 621(a)(4) authorizes the LFA to require adequate assurance of the
cable operator's financial, technical, and legal qualifications to provide cable service. Section 621(b)(3)(D)
allows an LFA to require institutional networks. Section 626(b)(2) states that, subject to Section 624, a
franchise renewa proposal "shall contain such material as the franchising authority may require, including
proposals for the upgrade of the system.” Section 632(a)(2) enables an LFA to establish and enforce
" construction schedulesand other construction-rel ated performancereguirements."** The Commission likewise
has long acknowledged areas of local concern, such as studio capacities, electrical safety codes, construction
requirements, and management of public rights-of-way.>* Local governments perform arange of vital tasks
necessary to preservethe physical integrity of streetsand highways, to control the orderly flow of vehiclesand
pedestrians, and to manage facilities that crisscross the streets and public rights-of-way, which are unaffected
by Section 624(e). The 1996 Act aso does not preclude LFA review of the adequacy of the cable operator's
plans for meeting the cable-related needs identified by the LFA.

#¥1Gection 624(a), 47 U.S.C. § 544(a).

¥2See H.R. Rep. No. 934, 98th Cong., 2d Sess. __ (1984), P& F Radio Reg. 11277, p. 10:779.
¥3See Section 626(a)(1), 47 U.S.C. 8§ 546(a)(1).

347 U.S.C. § 544(b).

347 U.S.C. 88 531, 541(a)(3), (4), (b)(3)(D), 546(b)(2), 552(a)(2).

%%5ee Review of the Technical and Operational Requirements of Part 76, Cable Television, Report and Order, 102
FCC2d 1372, 1380 n.12 (1985); TCl Cablevision of Oakland County, Inc., 12 FCC Rcd 21396, 21441 (1997),
reconsideration denied, 13 FCC Red 16400. In TCI Cablevision, the Commission also found that acity condition that
cable construction permits would not be used for telecommunications purposes did not viol ate Section 624(e) because
the condition concerned the nature of services the cable operator would be providing over its facilities pursuant to its
cable franchise rather than either the transmission technology or subscriber equipment used for the services. 12 FCC

Rcd at 21430-32.
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143.  Although this Order clarifies to some extent the meaning of "transmission technology” for
purposes of Section 624(€), we recognize that over three years have passed since the 1996 Act was signed into
law. We aso recognize that, in the absence of a fina federa rule, local franchise authorities and cable
operators have entered into agreements based on their own understandings of the language of Section 624(e).
In the absence of today's guidance, parties may have drafted certain franchise provisionsin away that they
believed was permissible under Section 642(b), but that now would be found impermissible under our reading
of Section 624(e). Had the parties had the benefit of today's Order, these provisions could have been drafted
in away that would have permitted local authorities to exercise their legitimate rights under Section 624(b)
without running afoul of Section 624(e). We have received no formal complaints from any party claiming
Section 624(e) has been violated. Given these settled contractual arrangements, nothing in this Order is
intended automatically to preempt or affect the enforceability of existing franchise agreements.>’

VIll. PRIOR YEAR LOSSES
A. Background

144.  Section 301(k)(1) of the 1996 Act amended Section 623 of the Communications Act to
preclude the disallowance of certain losses incurred by original franchisees prior to September 4, 1992.
Specificaly, the statute provides:

(n) Treatment of Prior Y ear Losses. -- Notwithstanding any other provision
of this section or of section 612, losses associated with a cable system
(including losses associated with the grant or award of afranchise) that were
incurred prior to September 4, 1992, with respect to a cable system that is
owned and operated by the original franchisee of such system shall not be
disalowed, inwhole or in part, in the determination of whether the ratesfor
any tier of service or any type of equipment that is subject to regulation
under this section are lawful >

¥'See, e.g., Pan American Life insurance Co. v. Blue Cross and Blue Shield, 127 F.3d 1099 (4th Cir. 1997)
(unpublished disposition, per curium) (finding that voluntary agreement was enforceabl e, evenif agreement was based
on parties mistaken belief that ERISA did not preempt state statute); E. Norman Peterson Marital Trust v.
Commissioner of Internal Revenue, 78 F.3d 795 (2d Cir. 1996):

If the particular language used in a statute is highly susceptible to misunderstanding by alay person, and if
the clarification which the regulations are intended to provide is available only after ordinary people have
made choices in reliance on the more common meaning of the statutory term, it might be a situation of such
substantial unfairness would arise that it would be permissible to apply the late-coming regulations only
prospectively.
78 F.3d at 800.
%1996 Act, § 301(k)(1), 110 Stat. 118, 47 U.S.C. § 543(n).
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This provision was effective upon enactment and applicable to rate filings made after September 4, 1993 that
had not been acted upon by December 1, 1995.3%

145.  IntheNotice, weidentified apparent distinctions between thisnew statutory provision andthe
treatment of start up losses under our existing cost-of-service rules.*® We noted that, unlike the statute, our
rulesdo not preclude recovery of start up lossesfor al cable operators, whilethe recovery of prior year losses
under Section 301(k)(1) is limited to original franchisees.*® We also noted that our cost-of-service rules do
not limit the yearsfor recovery of such losses, while Section 301(k)(1) limits recovery to lossesincurred prior
to September 4, 1992.°? Findly, we noted that Section 301(k)(1) does not limit losses to thoseincurred in the
early years of a system's operation. Instead, it allows recovery of losses for al years up to the September 4,
1992 cut-off date.’®® In the Notice, we requested comment on these tentative conclusions and requested
comment on whether Section 301(k)(1) should be interpreted to allow recovery of prior year losses even when
such losses are attributable to unreasonable or imprudent expenditures.***

B. Discussion

146.  Weaffirm the tentative conclusions set forth in the Notice. Under Section 301(k)(1), prior
year lossesincurred before September 4, 1992 cannot bedisallowed in determining thelawfulnessof cablerates
under our rules when such losses are claimed by the origina franchisee of the system.*®® This provision,
however, is not applicable to losses incurred after September 4, 1992, and does not apply to an operator that
is not the original franchisee of its system.

147.  The Massachusetts Commission suggests that the scope of Section 301(k)(1) should not be
limited to original franchisees. It argues that the statute does not explicitly prohibit other operators from
recovering start up lossesincurred prior to September 4, 1992.°% We agree that the statute does not prohibit
the recovery of start up losses based on other qualifying criteria. 1ndeed, as noted above, we have authorized

391996 Act, § 301(k)(2), 110 Stat. 118.

“ONotice, 11 FCC Rcd at 5974, citing Implementation of Sections of the Cable Television Consumer Protection and
Competition Act of 1992: Rate Regulation and Adoption of a Uniform Accounting Systemfor Provision of Regulated
Cable Service, 11 FCC Red 2220 (1996); 47 C.F.R. § 76.922(i)(6).

“INotice at 5974. To the extent that acquiring operators are permitted recovery of acquisition premiums as part
of the rate base, operators would not be permitted to recover start up losses for which they are compensated by
acquisition premiums.

2 d,

03 d.

.

“Applicability of Section 301(k)(1), however, remains subject to the conditions contained in Section 301(k)(2) of
the 1996 Act.

406\] assachusetts Cable Commission Comments at 11.
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therecovery of certain start up losses without the time period limitation or the original franchisee requirement
contained in Section 301(k)(1). Nevertheless, wefind no basisfor further changing the rules beyond what the
statute directs. The existing rules, it should be emphasized, authorize the recovery of certain start up losses
for operatorswho are not original franchisees, and these rulesremain available to such operatorsto guide their
recovery of start up losses.*”’

148.  IntheNotice, weregquested comment on whether |osses claimed pursuant to Section 301(k)(1)
are subject to limitationsinvolving the reasonableness or prudence of expenditures. No commenters addressed
this issue specificaly. Under the explicit terms of Section 301(k)(1), the Commission, in determining the
lawfulness of cablerates, is prohibited from limiting the recovery of losses"in whole or in part” if such losses
areassociated with acable system and incurred before September 4, 1992 by an original franchisee. Standards
of prudence and reasonabl eness have long characterized thereview of regulated rates.*® We haveincorporated
these standard regulatory concepts in our review of cost based rates. Section 301(k)(1) itself specifies that
losses, to berecoverable, must be "associated with acable system.” Webdlieve this condition underscoresthat
areasonabl erelationship must exist between the amountsclaimed aslossesand the provision of regulated cable
services. Wefurther notethat the statute, despite the Commission's historic practice of excluding unreasonable
or imprudent costs from rate recovery, is silent regarding this established regulatory approach. Accordingly,
wewill continueto apply the prudent investment standard to the evaluation of cost-based rates, including rates
submitted by operators that otherwise fall within the terms of Section 301(k)(1).

IX.  ADVANCED TELECOMMUNICATIONSINCENTIVES
A. Background

149.  Subsection 706(a) of the 1996 Act requiresthe Commission to "encourage the deployment on
a reasonable and timely basis of advanced telecommunications capability to al Americans (including, in
particular, elementary and secondary schools and classrooms) by utilizing, in a manner consistent with the
publicinterest, convenience and necessity, price cap regulation, regul atory forbearance, measuresthat promote
competition in the local telecommunications market, or other regulating methods that remove barriers to
infrastructure investment."*® In the Notice, we sought comment on how we could advance Congress goal
within the context of our cable services regulation. This has been addressed in the Commission's report into

“"See note 400, supra.

“%3ee | mplementation of Sections of the Cable Television Consumer Protection an Competition Act of 1992: Rate
Regulation, and Adoption of a UniformAccounting Systemfor Provision of Regulated Cable Service, Report and Order
and Further Notice of Proposed Rulemaking, 9 FCC Rcd 4563 (1994).

41996 Act § 706(a), 110 Stat. 153.
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the deployment of advanced telecommunications capability adopted pursuant to Section 706(b) of the 1996
A Ct.410

X. CABLE OPERATOR REFUSAL TO CARRY CERTAIN PROGRAMMING
A. Background

150. The 1996 Act amended Sections 611(e) and 612(c)(2) of the Communications Act to provide
that a cable operator may refuse to transmit any leased access or public access programming containing
"obscenity, indecency, or nudity."*** In the Order, the Commission amended Sections 76.701 and 76.702 of
the Commission's rules concerning leased access and PEG access, respectively, to incorporate these
amendments.*? Because the rules had originally been adopted pursuant to Section 10 of the 1992 Cable Act
and been stayed on appeal,*** the Order stayed the rules as amended pending Supreme Court review of the
congtitutionality of Section 10.*** The Notice solicited comment on the Commission'stentative conclusion that
the term "nudity" in each rule should be interpreted to mean nudity that is obscene or indecent.*

151.  TheSupreme Court later issued itsopinion on Section 10 of the 1992 Cable Act.**® In Denver
Area Educational Telecommunications Consortium, Inc. v. FCC ("Denver Consortium'),**” the Court held
that language in Section 10(a), which permits cable operators to adopt prospective rules prohibiting the
transmission of indecent materials over leased access channdls, is consistent with the Firss Amendment. The
Court held that language in Section 10(c), which permits cable operators to refuse to transmit indecent
programming over PEG access channels, is not valid.*®

“Onquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, Notice of Inquiry (CC Docket 98-146), 13 FCC Red 15280 (1998), Report, FCC 99-5
(released Jan. 28, 1999).

4111996 Act § 506(a), (b), 110 Stat. 136-37, codified 47 U.S.C. 88 531(e), 532(c)(2).
“20rder, 11 FCC Rcd at 5960.

“BAlliance for Community Media v. FCC, 56 F.3d 105 (D.C. Cir. 1995).

“Md, at 5961.

“*Notice, 11 FCC Rcd at 5975.

“16Gee 1992 Cable Act § 10, 106 Stat. 1486, codified 47 U.S.C. § 532(h).

47116 S.Ct. 2374 (1996).

“¥The Court also invalidated Section 10(b) of the 1992 Cable Act, which required cable operators to placeindecent
programming on a "blocked" leased access channel if they did not voluntarily prohibit indecent programming. The
Commission eliminated rulesimplementing Section 10(b). See Implementation of Section 10 of the Cable Television
Consumer Protection and Competition Act of 1992, 12 FCC Red 6390, 6393 (1997) ("Implementation of Section 10").
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152.  Inresponseto Denver Consortium, the Commission amended the PEG accessrulein Section
76.702.°° The rule now states that a cable operator may refuse to transmit any public access programming
that the operator believes contains obscenity.

153.  The Commission amended the |leased access rule in Section 76.701 to respond to the Court's
decision in Denver Consortium, and clarified in Section 76.701(b) that "[a] cable operator may refuse to
transmit any |leased access program or portion of aleased access program that the operator reasonably believes
contains obscenity, indecency, or nudity.*® The Commission left theinterpretation of theword "nudity” to the
instant docket.***

B. Discussion

154.  Weadopt the tentative conclusion in the Notice that "nudity"” in the leased access rule should
be interpreted to mean nudity that is obscene or indecent. As many commenters advise, this interpretation
avoids the overbreadth problem addressed in Erznoznik v. City of Jacksonville, in which the Supreme Court
invaidated a city ordinance that prohibited showing films containing nudity at drive-in theaters visible from
public places.*? This interpretation is also consistent with the concern the Court acknowledged in Denver
Consortium; namely, protecting children from patently offensive depictionsof sex onleased accesschannels.
Obscene programming isunprotected under the Congtitution. "Indecent” programming for purposesof Section
76.701(b) is the kind of programming a cable operator may prohibit under Section 76.701(a); namely,
programming which describes or depicts sexual or excretory activitiesor organsin apatently offensive manner
as measured by contemporary community standards. Commentershave generally supported thisinterpretation
of "nudity."

XI. SUBSCRIBER NOTICE
A. Background

155. Asamended by Section 301(g) of the 1996 Act, Section 632 of the Communications Act
includes the following new subsection:

(© Subscriber Notice. A cable operator may provide notice of service and rate changes
using any reasonablewritten meansat its sole discretion. Notwithstanding Section 623(b)(6)
or any other provision of this Act, a cable operator shall not be required to provide prior
notice of any rate change that isthe result of aregulatory fee, franchisefee, or any other fee,

“9d, at 6393-94, 6398; see 47 C.F.R. § 76.702.

“2 mplementation of Section 10 at 6393-94, 6398; see 47 C.F.R. § 76.701.

“2d. at 6393 n.10.

42422 US 205 (1975). See, e.g., Alliance for Community Media Comments at 4.
“Denver Consortium, 116 S.Ct. at 2385-86.
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tax assessment, or charge of any kind imposed by any Federal agency, State, or franchising
authority on the transaction between the operator and the subscriber.**

156. We amended Sections 76.309(c)(3)(i)(B) and 76.964 of our rules to correspond with this
statutory revision.*?® 1nmaking these amendments, we noted that the Commission had previously distinguished
written notice sent to subscribers from written announcements on the cable system or in the newspaper.*® We
had made these di stinctions as necessary to ensurethat notice was adequate depending on the circumstances.*?’
However, the legidative history of the House amendment concerning notice to subscribers of rate increases
stated that "[n]otice need not be inserted in the subscriber's bill "% Accordingly, in the Interim Order, we
determined that notices of rate changes provided to subscribers through written announcements on the cable
system or in the newspaper will be presumed sufficient.**® We stated that we would address any disputes that
might arise in this area on a case-by-case basis.*®

B. Discussion

157.  TheStateof New Y ork assertsthat the 1996 A ct doesnot preempt franchising authoritiesfrom
adopting more stringent subscriber notice standards than are required by Section 632(c).*** The State of New
York further asserts that Section 632(d) specifically preserves the authority of LFAS to impose customer
service standards that exceed the standards adopted by the Commission under other provisions of Section
632.4%2

158.  LosAngeles, theLeagueof Cities, and NATOA arguethat "reasonablewritten notice" should
include notice directly to the subscribers.*** They also argue that notice by way of publication in a newspaper
isusually prescribed when the parties whereabouts are unknown. Becausean operator knowsthewhereabouts
of itssubscribers, they maintain that "reasonablewritten notice” would entail giving direct noticeto subscribers

424110 Stat. 117, codified 47 U.S.C. § 552(c).

“|nterim Order at 11 FCC Red 5952; see 47 C.F.R. §8 76.309(c)(3)(i)(B), 76.964(b).

“®|nterim Order, 11 FCC Rcd at 5952 (citing 47 C.F.R. 76.964(c)). See also Rate Order, 8 FCC Red at 5713-14.
“?Interim Order, 11 FCC Rcd at 5952.

“%d. citing Conference Report at 169.

“®Interim Order, 11 FCC Rcd at 5952.

0,

“Gtate of New York Comments at 11-15.

432]d. at 11-12. Accord LSGAC Recommendation 13(D), which recommends that local jurisdictions be able to
define "reasonable written means" within their communities.

“B_os Angeles, League of Cities, and NATOA Reply Comments at 14.
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via a bill enclosure.®®** They agree with the State of New York that the new statutory language does not
preempt more stringent state or local notice requirements.**

159.  Feischman urges the Commission to clarify that the new statutory language preempts state
and local consumer protection and customer service requirements specifying the means by which cable
operators must notify subscribers of rate and service changes.*®* Absent such a clarification, Fleischman
asserts that disputes regarding subscriber notice requirements will amost inevitably arise between cable
operators and LFAS.**" Fleischman argues that its position is supported not only by the plain language of
Section 632(c), but also by the 1996 Act's legidlative history, which establishes afederal policy of promoting
"increased flexibility" in the provision of subscriber notice and which declares that "[t]here is no need for
intrusive regulations to dictate how cable operators communicate” advance notice of rate and service changes
to their subscribers.*®

160. NCTA agrees with Fleischman that Section 632(c) is preemptive and prohibits states and
LFAs from prescribing specific mechanisms for subscriber notice.**® According to NCTA, Congress would
not have used the phrase "sole discretion™ in describing a cable operator's | atitude regarding subscriber notice
if it intended state and local governments to dictate the nature of such notice.**

161.  Furthermore, NCTA disputes the assertions that Section 632(d) permits LFAS to impose
stricter requirements than those required by Section 632(c).*** NCTA arguesthat Section 632(d) allows state
law or municipal ordinances to establish customer service requirements that exceed the standards the
Commission is authorized to establish.*? In the case of customer notice standards, NCTA argues that
Congress has prohibited the Commission from interfering with a cable operator's decision to provide notice by
any reasonable written means.*** The Commission has no authority to establish subscriber notice standards,
according to NCTA, and therefore LFA's lack such authority as well.**

“d. at 14-15.

“®|d, at 15. Accord LSGAC Recommendation 13(D).
“%Fleischman Comments at 41.

7.

“¥d. at 42 citing Conference Report at 111-112.
“®NCTA Reply Comments at 18-19.

“01d, citing Section 632(c).

“d,

2,

“3,

“d.
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162. Congresss use of the phrase "sole discretion” indicates that Congress intended to limit the
Commission's discretion in thisarea. Congress, however, did not completely eliminate the role of regulatory
authorities. In Section 632(d)(1), Congress specifically preserved LFA authority to enact and enforce
consumer protection laws to the extent not specificaly preempted by Title VI of the Communications Act.**
Nor did Congress grant cable operators unbridled discretion regarding the means used to notify subscribers of
changesin rates and service. Congress alowed cable operators to exercise their "sole discretion” within the
constraints of "reasonable written" means. LFAs and the Commission retain the authority to determine that
a particular mechanism is not reasonable. Congress also generally permits LFAsto enforce customer service
standards that exceed federal requirements. We note, however, the suggestion in the legidative history that
cable operators need not give subscribersindividual written notice of rate and service changesin their bills.*®

163. LosAngeles, theLeagueof Cities, and NATOA arguethat reasonableness of ancticeof arate
change appearing in anewspaper depends upon severa variables such asitslocation in the newspaper, thesize
of the notice, and the font of the print used in the notice.**” We agree. We do not believe that Congress
intended to set uniform national standards, however, since the reasonableness of a particular manner of giving
notice will vary from community to community. We urge cable operators and LFAS to negotiate notice
procedures that are reasonable in light of local circumstances.

164. Intheabsence of an agreement, the LFA should prescribe notice requirements consistent with
this Order. Loca requirements should leave cable operators with considerable discretion and should be
designed primarily to identify unreasonable means of giving notice, rather than specifying a particular means
that the cable operator must follow. An aggrieved cable operator may file a petition with the Commission
seeking a declaration that the notice requirements are unreasonable. A cable operator should abide by local
notice requirements unless granted relief from them by the Commission.

165. We adopt the State of New Y ork's recommendation to amend Section 76.964(a) to require
cable operators to inform subscribers of their right to file complaints with the LFA within 90 days of the
effective date of theincrease, aswell asto provide the name, address and telephone number of the LFA .2 We
also agree with the State of New Y ork's suggested amendment to add the word "written" to Section 76.964(b)
in describing the reasonable means by which a cable operator may provide notice of service or rate changes.
These changes are designed to more accurately conform our rules with the new statutory language.*®

“®Communications Act § 632(d)(1), 47 U.S.C. § 632(d)(1).

“%See H.R. Rep. No. 204(1), 104th Cong., 1st Sess. 111-112 (1995). We note that the Commission has proposed
that telephone companies provide their customers with clear and conspicuous notification of changes in rates and
services in their telephone bills. See Truth in Billing and Billing Format, Notice of Proposed Rulemaking in CC
Docket No. 98-170, FCC 98-232 (released September 17, 1998). This proposal was made pursuant to the
Commission's authority under Title Il of the Communications Act, e.g., 47 U.S.C. § 201(b).

“7_os Angeles, League of Cities, and NATOA Reply Comments at 14.

“8State of New Y ork Comments at 14.

“d. at 13.
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166. Time Warner suggests that operators subject to effective competition not be required to
provide advance notice of changesin service and rates.** According to Time Warner, such operatorswill be
severely disadvantaged by having to divulge to their competitors new rate and services initiatives thirty days
in advance.®! Competitors will have sufficient time not only to devise a marketing strategy to respond to a
cable operator's initiative, Time Warner asserts, but also to put into effect their own counter strategy and
pricing plans before the cable operator's changes even become effective.*>

167.  Section 632 is not in the rate regulation portion of the Communications Act, and as a result
applies even where there is effective competition. Therefore, we will not adopt a blanket rule automatically
exempting a cable operator from the subscriber notice requirement once effective competition is shown.
However, advance notice will not be required in the case of arate decrease. In that case, the benefits of giving
advance notice to consumers are minimal.

XII. MARKET ENTRY ANALYSIS

168.  Section 257 of the Act requires the Commission to complete a proceeding to identify and
eliminate market entry barriers for entrepreneurs and other small businesses in the telecommunications
industry.”® The Commission is directed to promote a diversity of media voices and vigorous economic
competition, among other things.** We believe that this Order is consistent with the objectives of Section 257
in that it implements the Cable Act Reform provisions of the 1996 Act which were designed, in part, to
eliminate provisions of the Act which disadvantaged new competitors, and to hasten the development video
competition in order to provide consumers with increased program choice.*®

XI11.  FINAL REGULATORY FLEXIBILITY ACT ANALYSIS
169. As required by the Regulatory Flexibility Act (RFA),’® an Initial Regulatory Flexibility

Analysis (IRFA) wasincorporated in the Order and Notice of Proposed Rulemaking in CS Docket No. 96-85
("Notice").*" The Commission sought written public comment on the proposalsin the Cable Act Reformitem,

“0Time Warner Comments at 29-30

“ld.

2 d.

“BCommunications Act § 257(a), 47 U.S.C. § 257(a).

“*Communications Act § 257(b), 47 U.S.C. § 257(b).

“*Conference Report at 173.

“*5ee 5 U.S.C. §603. The RFA, see5 U.S.C. § 601 &t. seq., has been amended by the Contract With America

Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Titlell of the CWAAA isthe Small
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

%711 FCC Rcd 5937, 5976-77 (1996).
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including comment on the IRFA. The commentsreceived are discussed below. This present Final Regulatory
Flexibility Analysis (FRFA) conforms to the RFA.*®

170.  Need for, and Objectives of, Cable Act Reform . The rulemaking implements portions of
Sections 301 and 302 of the Telecommunications Act of 1996 (the "1996 Act"), Pub. L. No. 104-104, 110
Stat. 56. The purposes of this action are to establish final rules regulating cable television service and cable
system operators pursuant to the 1996 Act, which amended or deleted numerous portions of Title VI of the
Communications Act of 1934 (the Communications Act"), 47 U.S.C. 88 151-614, and added new provisions
affecting cable television.

171.  Summary of Sgnificant Issues Raised by Public Commenters in Response to the IRFA.
Municipal parties filed acomment in response to the initial regulatory flexibility analysis. The parties state
that the Commission failed to consider, in the IFRA to the Notice, the effect of the proposed rules on small
governmenta entities. Specificaly, the municipal parties state the Commission's proposal to require alocal
franchising authorities ("L FA") to send complaintsto the cable operator, wait for aresponse, and then forward
the response to the Commission, would impose additional burdens on small government entities. Additionally,
municipal commenters state that burdens for small governmental entities will increase if operators are not
required to give direct noticeto subscribers of rateincreases (because LFAswill receive additional complaints
from subscribers that were not aware that rate increases were taking place), and that LFAS, if unable to
negotiatefacilitiesand equi pment requirements, will need to deviseindirect meansof assuring community needs
andinterestsaremet under renewal portionsof the CommunicationsAct. Themunicipa commentersstatethat,
inthe aternative, the Commission should reinstateitsoriginal processfor rate complaint filings, should smply
redesign the rate complaint form to allow an LFA to certify that it has received subscriber complaints, and
should alow a franchising authority to file the complaint with the Commission and the operator, with the
operator filing its rate justification directly with the Commission. We discuss these alternatives in the body
of the Order, and in the below analysis. 1n addition, other commenters raised issuesin response to the Notice
that could involve small entities. These comments are addressed in the Order and below.

172.  Description and Estimate of the Number of Small Entities to Which Rules Will Apply. The
RFA defines the term "small entity” as having the same meaning as the terms "small business,” "small
organization,” and "small governmental jurisdiction,” and the same meaning as the term "small business
concern” under Section 3 of the Small Business Act."** A small concern is one which: (1) is independently
owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria
established by the Small Business Administration (SBA).**°

173. TheCommunications Act at 47 U.S.C. 543 (m) (2) definesasmall cable operator as"acable
operator that, directly or through an affiliate, serves in the aggregate fewer than 1 percent of al subscribers
inthe United Statesand isnot affiliated with any entity or entitieswhose gross annual revenuesin the aggregate
exceed $250,000,000." Under the Communications Act, at 47 U.S.C. 543 (m) (1), asmall cable operator is
not subject to the rate regulation regquirements of Sections 543 (&), (b) and (c) on cable programming service

#%85pe 5 U.S.C. § 604.
RFA, 5 U.S.C. § 601(3) (1980).
#0Small Business Act, 15 U.S.C. § 632 (1996).
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tiers ("CPSTSs") in any franchise area in which it serves 50,000 or fewer subscribers. The Commission has
determined that there are 61,700,000 subscribers in the United States. Therefore, in the Interim Order, we
found that an operator serving fewer than 617,000 subscribers shall be deemed a small operator, if its annual
revenues, when combined with the total annual revenues of all of its affiliates, do not exceed $250 millionin
the aggregate.”® Based on available data, we find that the number of cable operators serving 617,000
subscribers or less totals 1,450.%? Although it seems certain that some of these cable system operators are
affiliated with entitieswhose grossannual revenues exceed $250,000,000, we areunableat thistimeto estimate
with greater precision the number of cable system operatorsthat would qualify as small cable operators under
the definition in the Communications Act. We are likewise unable to estimate the number of these small cable
operatorsthat serve 50,000 or fewer subscribersinafranchisearea. We can, however, assumethat the number
of cableoperatorsserving 617,000 subscribersor lessthat 1) arenot affiliated with entitieswhose gross annual
revenues exceed $250,000,000 or 2) serve 50,000 or fewer subscribersin afranchise area, islessthan 1450.

174.  The Commission has developed its own definition of a small cable system operator for the
purposes of rateregulation. Under the Commission'srules, a"small cable company,” isone serving fewer than
400,000 subscribers nationwide.*®® Based on our most recent information, we estimate that there were 1,439
cable operators that qualified as small cable system operators at the end of 1995.%* Since then, some of those
companies may have grown to serve over 400,000 subscribers, and others may have been involved in
transactionsthat caused them to be combined with other cable operators. Consequently, we estimate that there
arefewer than 1,439 small entity cable system operators. Under the Commission'srules, asmall cable system
is a cable system with 15,000 or fewer subscribers owned by a cable company serving 400,000 or fewer
subscribers over al of its cable systems. We stated in the Notice that we were unable to estimate the number
of small cable systems nationwide, and we sought comment on the number of small cable systems. No
comments were received with respect to this number.

175.  SBA has developed a definition of small entities for cable and other pay television services,
which includes all such companies generating less than $11 million in revenue annually. This definition
includescable system operators, closed circuit television services, direct broadcast satellite services, multipoint
distribution systems, satellite master antenna systems and subscription television services. According to the
Census Bureau, there were 1,323 such cable and other pay television services generating lessthan $11 million
in revenue that were in operation for at least one year at the end of 1992.

176. Theterm "small governmental jurisdiction” is defined as "governments . . . districts, with a
population of less than fifty thousand." There are 85,006 governmental entities in the United States. This
number includes such entities as states, counties, cities, utility districts and school districts. We note that any
officia actions with respect to cable systems will typically be undertaken by LFAS, which primarily consist

147 C.F.R. § 76.1403(b).

“2pgul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).

4347 C.F.R. 8 76.901(e). The Commission developed this definition based on its determinations that a small cable
system operator is one with annual revenues of $100 million or less. |mplementation of Sections of the 1992 Cable
Act: Rate Regulation, Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393.

“6*Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
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of counties, citiesand towns. Of the 85,006 governmenta entities, 38,978 are counties, citiesand towns. The
remainder are primarily utility districts, school districts, and states, which typically are not LFAs. Of the
38,978 counties, cities and towns, 37,566, or 96% have populations of fewer than 50,000. Thus,
approximately 37,500 "small governmental jurisdictions' may be affected by the rules adopted in this Order.

177.  Reporting, Recordkeeping and Other Compliance Requirements. The following addresses
the requirements of regulations adopted, amended, modified or clarified in the Order.

178.  Effective Competition. The 1996 Act adds afourth test for effective competition to Section
623 of the CommunicationsAct. Therulesadopted inthisOrder will affect municipalitiesand cable operators,
including those that are small entities. The rules adopted in this Order require that a finding of effective
competition must be based on arecord that demonstrates that effective competition exists, and not on amere
claim by acable operator that it is subject to effective competition. Our rules state that al claims of effective
competition should be filed as petitions for determinations of effective competition under Section 76.7 of our
rules. We do not believe that the rules adopted here today will require any specialized skills beyond those
already used by LFASs and operators beyond those aready required by our rules.

179. CPST Rate Complaints. The 1996 Act amended the CPST rate complaint procedures in
Section 623(c)(3) of the Communications Act. Under our rulesadopted heretoday, weclarify that an LFA may
decide not to file a CPST rate complaint, based on its assessment of the validity of the underlying subscriber
complaints or any other reason. Therulesadopted here today clarify that the LFA should not file acomplaint
with the Commission that is based on subscriber complaints concerning the BAST or premium services.
Furthermore, the LFA must determinethat it has received more than one complaint per community unit served
by the operator before filing a complaint against the operator's rates in that community unit. In our rules, we
determine that for purposes of triggering the LFA's authority to file a CPST rate complaint with the
Commission, Congress intended to require at least two subscriber complaints be properly filed for each
community unit before the L FA filesa complaint with the Commission. We alow the LFA to use the records
maintained in accordance with its regular business practices to establish that it has received the requisite
subscriber complaints within 90 days of arate increase. However, we condition the filing of a CPST rate
complaint upon the LFA's certification that it has received two or more subscriber complaints about CPST
rates during the 90 day period after the rate became effective. LFAS should continue to use Form 329 to file
CPST rate complaintswith the Commission. LFAs should use Form 329 to serve notice on the operator of its
intent to file acomplaint with the Commission. When providing the operator with notice of itsintent to filea
complaint, the LFA a so should indicate the date by which the cable operator must respond. Theresponse date
must be no less than 30 days from the date the notice of intent to file a complaint is received by the cable
operator. The notice and the draft Form 329 should be sent to the cable operator smultaneoudly viacertified
mail, return receipt requested. A copy of the return receipt showing delivery of the complaint to the cable
operator should be included when the complaint is filed with the Commission. We do not believe that
determining whether subscriber complaintsconcernthe BAST or premium serviceswill requireany specialized
skills beyond those already used by LFAs and operators beyond those aready required by our rules.
Furthermore, we do not believe that the determination that the LFA has received more than one com;plaint per
community unit served by the operator before filing acomplaint against the operator'sratesin that community
unit and certifying to the date of the first valid complaint will require any specialized skills.

180. Small Cable Operators. The 1996 Act exemptssmall cable operatorsin some circumstances
from the rate regulation requirements of Section 623 of the Communications Act. The Communications Act
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at 47 U.S.C. 543(m)(2) definesasmall cable operator as"acable operator that, directly or through an affiliate,
servesin the aggregate fewer that 1 percent of all subscribersin the United States and is not affiliated with any
entity or entities whose gross annual revenues in the aggregate exceed $250,000,000." Under the
Communications Act, at 47 U.S.C. 543(m)(1), a small cable operator is not subject to the rate regulation
requirements of Sections 543(a), (b), and (c) on cable programming service tiers (CPSTS") in any franchise
area in which it serves 50,000 or fewer subscribers. The interim rules set forth a procedure that enables
operatorsto assert eligibility for small operator treatment. The rules adopted here today allow LFAsa90 day
response period to determine eligibility for small operator treatment. Our rulesalso allow operatorsto apped
to the Commission when information requests from LFASs are deemed to burdensome and the LFA refusesto
drop or modify the information request in response to the operator's challenge. An LFA may request an
operator seeking certification to identify in writing al of its affiliates providing cable service, the total cable
subscriber base of itself and each affiliate, and the aggregate gross revenues of al its cable and non-cable
affiliates. Small operators with only one tier of service subject to regulation as of December 31, 1994 are
deregulated on all tiers of serviceif they otherwise qualify for small operator treatment. A system that now
offers more than one tier of service but had only one tier subject to regulation on December 31, 1994 would
now be deregulated onitsBST if it meetsthe relevant numerical thresholds and limits of the statute. Operators
claiming eligibility for deregulatory treatment based on this aspect of the small operator provision may assert
such digibility consistent with the procedures established in the Order. We do not believe that the rules
adopted heretoday will require any speciaized skillsbeyond those already used by L FAsand operatorsbeyond
those already required by our rules.

181.  Transition from Small Operator Treatment. Inthe Notice, we requested comment regarding
the implementation of atransition process for operators that lose eligibility for small operator treatment and
become subject to regulation. The 1996 A ct mandates such an exemption for small cable operatorsinfranchise
areas where they serve fewer than 50,000 subscribers but, with respect to operators that do not meet these
criteria, gives us no more discretion than we had before. When a system no longer meets the small cable
operator criteriafor deregulation, the statute imposesrate regulation. Inthe Order, we allow small operators
that lose digibility for small operator treatment to maintain the rates that prevailed prior to the loss of
eligibility. We do not believe that the rule adopted here today will require any specialized skills beyond those
already used by LFASs and operators beyond those aready required by our rules.

182. Technical Sandards. In the Notice, we sought comment on whether Section 624(e) of the
Communications Act, as amended by Section 301(e) of the 1996 Act precludes an LFA from enforcing the
Commission's technical standards. In the Order, we preclude LFASs from specifying the technical means by
which a cable operator deliversits signal to subscribers.

183.  Subscriber Notice. Section 301(g) of the 1996 Act added a new subsection to Section 632
of the Communications Act. We amended Sections 76.30 and 76.964 of our rules to correspond with this
statutory revision.”®® The legidative history of the House amendment concerning notice to subscribers of rate
increases stated that "[n]otice need not be inserted in the subscriber's bill."*  Accordingly, in the Interim
Order, we determined that notices of rate changes provided to subscribers through written announcements on
the cable system or in the newspaper will be presumed sufficient. We stated that we would address any

“®*Interim Order at 11 FCC Red 5952. See 47 C.F.R. § 76.964(b).
(. citing Conference Report at 169.
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disputes that might arise in this area on a case-by-case basis. In the Order, we alow cable operators and
LFASsto negotiate notice procedures that are reasonable in light of local circumstances. In the absence of an
agreement, the L FA should prescribe notice requirements consistent with thisOrder. We do not believe that
therule adopted heretoday will require any specialized skillsbeyond those already used by L FAsand operators
beyond those already required by our rules.

184.  SepsTakento Minimizethe Sgnificant Economic Impact on Small Entitiesand Sgnificant
Alternatives Rejected.

185.  Effective Competition. The 1996 Act adds afourth test for effective competition to Section
623 of the Communications Act.*” The rules adopted in this Order will affect municipalities and cable
operators, including those that are small entities. The rules adopted in this Order require that a finding of
effective competition must be based on arecord that demonstrates that effective competition exists, and not on
amere claim by a cable operator that it is subject to effective competition. Our rules state that all claims of
effective competition should befiled as petitionsfor determinations of effective competition under Section 76.7
of our rules. Adopting this procedure as the sole means of establishing effective competition eliminates
confusion and comports with the statutory requirement that such determinations be made by the Commission.

186. CPST Rate Complaints. A number of cable operators contend that the LFA should notify the
operator eachtimeasubscriber complaint isreceived, and these operators suggest proposal sfor implementation
of this contention. In many instances, these proposals would place unnecessary burdens on both LFAs and
cable operators. We see no purpose in requiring an LFA to notify the cable operator of every CPST rate
complaint the LFA receivesfrom a subscriber, particularly since the LFA may choose not to file acomplaint.
There is no indication in the 1996 Act or its legidative history that Congress sought to impose additional
burdenson LFAsinthisregard. Moreover, we presumethat subscriber complaintsare mattersof public record
that are accessible under state or local laws. An LFA should not file a complaint with the Commission that
is based on subscriber complaints concerning the BST or premium services. Furthermore, the LFA must
determinethat it has received more than one complaint per community unit served by the operator beforefiling
acomplaint against the operator'sratesin that community unit. Beyond measures such asthese, which merely
ensure that the LFA's complaint is not procedurally defective under Section 623(c)(3), we see nothing in the
1996 Act that increasestherole of LFAswith respect to substantivereview of CPST rates. Allowing the LFA
to consider both the subscriber complaints and the cable operator's rate justification will enable the LFA to
make a more informed decision as to whether or not to file a complaint with the Commission. Furthermore,
the 90 day window for the Commission to consider arate complaint is triggered when the complaint isfiled.
Wedo not believe that the Commission should begin its proceeding with lessthan acompleterecord. Asnoted
elsawhere, the rules we are adopting here impose no obligation on the LFA to file a complaint, nor do they
require the LFA to perform any in-depth analysis. Rather they allow LFASs an opportunity, consistent with
Congressional intent, to participate in the rate regulation process to the degree they choose to do so.

187.  Small Cable Operators. The 1996 Act exemptssmall cable operatorsin some circumstances
from therate regul ation requirements of under Section 623 of the CommunicationsAct. The Communications
Act at 47 U.S.C. 543 (m) (2) defines asmall cable operator as "a cable operator that, directly or through an
affiliate, servesin the aggregate fewer than 1 percent of all subscribersin the United Statesand isnot affiliated

71996 Act § 301(b)(3); see 47 U.S.C. § 543(1)(1)(D); see also 47 C.F.R. § 76.905(b)(4).
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with any entity or entities whose gross annual revenues in the aggregate exceed $250,000,000." Under the
Communications Act, at 47 U.S.C. 543 (m) (1), a small cable operator is not subject to the rate regulation
requirements of Sections 543 (a), (b) and (c) on cable programming servicetiers ("CPSTs') in any franchise
area in which it serves 50,000 or fewer subscribers. The interim rules set forth a procedure that enables
operators to assert eligibility for small operator treatment. We sought comment regarding alternative
mechanismsor approachesthat woul d further minimizethe administrative burdenson operatorsand franchising
authoritiesin cases where digibility for small operator treatment is not in dispute.*® Cable operators support
simplified procedures for asserting eligibility for small operator treatment. The SCBA argues that a smple
declaration of digibility should be sufficient and that the LFA's failure to act on the certification declaration
within 60 days would render the certification effective. SCBA requests rules that would allow operators to
appeal tothe Commission wheninformation requestsmade by L FAsare cons dered unduly burdensome. Under
the 1996 Act, operators qualifying for small operator treatment are exempt from certain regulatory provisions
on the date of enactment. Operators claiming entitlement to such treatment may operate accordingly. We
believe, however, that LFAs must have the opportunity to assess the circumstances of each case. The 90-day
response period adopted here today allows LFASs sufficient time to determine digibility for small operator
treatment. Our rules aso, however, alow operators to appeal to the Commission when information requests
from LFAs are deemed too burdensome and the LFA refuses to drop or modify the information request in
response to the operator's challenge. An LFA may request an operator seeking certification to identify in
writing all of its affiliates providing cable service, the total cable subscriber base of itself and each affiliate,
and the aggregate gross revenues of all its cable and non-cable affiliates.

188.  Transition FromSmall Operator Treatment. Inthe Notice, werequested comment regarding
the implementation of atransition process for operators that lose eligibility for small operator treatment and
become subject to regulation. The 1996 A ct mandates such an exemption for small cable operatorsinfranchise
areas where they serve fewer than 50,000 subscribers but, with respect to operators that do not meet these
criteria, gives us no more discretion than we had before. When a system no longer meets the small cable
operator criteriafor deregulation, the statute subjects the small operator to rate regulation. At the sametime,
we are concerned that the prospect of rate rollbacks either immediately at the local level or at the time of rate
adjustments at the federal level will create an incentive for operatorsto restrict their own growth, which would
disserve both consumers and operators. Accordingly, in the Order, we alow small operators that lose
eligibility for small operator treatment to maintain the ratesthat prevailed prior to the loss of dligibility. This
will ensure that operators are not subjected to sudden and disruptive rate rollbacks that create a perverse
incentive for small operatorsto restrict their own growth. Our objectives are to minimize disruption to newly
regulated operators and to assure operators that successful subscriber growth will not adversely affect their
economic position.

189. Technical Sandards. In the Notice, we sought comment on whether Section 624(€) of the
Communications Act, as amended by Section 301(e) of the 1996 Act precludes an LFA from enforcing the
Commission's technical standards. In the Order, we agree with commenting LFAs that local enforcement is
not precluded. In the Notice, we also sought comment on the language in Section 624(e) that provides that no
state or franchising authority may prohibit, condition, or restrict acable system's use of any type of subscriber
equipment or any transmission technology. Municipal interests argue that burdens for small governmental
entitieswill increase if LFASs are unable to negotiate facilities and equipment requirements, becausethe LFAS
will need to devise indirect means of assuring community needs and interests are met under renewal portions

“®Notice, 11 FCC Rcd at 5969.
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of the Communications Act. In the Order, we note the lack of controversy regarding interpretation of
"subscriber equipment.” With respect to "transmission technology," we note that the term is commonly used
to include both the transmission medium and the specific modulation or communications format, and find that
it is reasonably clear that local authorities may not control whether a cable operator uses digital or analog
transmission nor determine whether its transmission plant is composed of coaxial cable, fiber optic cable, or
microwaveradio facilities. Wefurther notethat an L FA'sauthority to establish requirementsfor facilitiesand
equipment must be read in the context of the limits imposed by the revisions to Section 624(e). As stated in
the Order, the legidative history of the amendment to Section 624(e) states that the patchwork of regulations
that would result from a locality-by-locaity approach (in the areas of technical standards, transmission
technology, and subscriber equipment) is particularly inappropriate in light of today's intensely dynamic
technological environment. Allowing L FAsto specify transmission technology would beinconsistent with the
clearly stated intent of Congress.

190.  Subscriber Notice. Section 301(g) of the 1996 Act added a new subsection to Section 632
of the Communications Act. We amended Sections 76.30 and 76.964 of our rules to correspond with this
statutory revision.*®® The legidative history of the House amendment concerning notice to subscribers of rate
increases stated that "[n]otice need not be inserted in the subscriber's bill."#°  Accordingly, in the Interim
Order, we determined that notices of rate changes provided to subscribers through written announcements on
the cable system or in the newspaper will be presumed sufficient. We stated that we would address any
disputes that might arise in this area on a case-by-case basis. In the Report and Order, we conclude that
Congressintended to limit the Commission'sdiscretionin thisareabut that Congressdid not intend to eliminate
completely the role of regulatory authorities. Congress specifically preserved LFA authority to enact and
enforce consumer protection laws to the extent not specifically preempted by Title VI of the Communications
Act. We aso concluded that Congress did not give cable operators unbridled discretion regarding the means
for notifying subscribers of changesin rates and service. Congress alowed cable operators to exercise their
sole discretion within the constraints of "reasonable written" means of giving notice. LFAs and the
Commission retain the authority to determine that a particular mechanism is not reasonable. We noted,
however, the suggestion in the legidative history that cable operators need not give subscribers individual
written notice of rate and service changesin their hills.

191.  Municipa partiesarguethat burdensfor small governmental entitieswill increaseif operators
are not required to give direct notice to subscribers of rate increases, because LFAs will receive additional
complaintsfrom subscribersthat were not aware that rate increasesweretaking place. Municipal parties state
that reasonabl eness of anotice of arate change appearing in a newspaper depends upon several variables such
asitslocation in the newspaper, the size of the notice, and thefont of the print used inthenotice. Inthe Order,
we allow cable operators and LFASs to negotiate notice procedures that are reasonable in light of local
circumstances. In the absence of an agreement, we allow the LFA to prescribe notice requirements consi stent
with this Order.

192. Report to Congress: The Commission will send a copy of the Report and Order, including
thisFRFA, in areport to be sent to Congress pursuant to the Small Business Regul atory Enforcement Fairness
Act of 1996, see 5 U.S.C. § 801(a)(1)(A). In addition, the Commission will send a copy of the Report and

“®Interim Order at 11 FCC Red 5952. See 47 C.F.R. § 76.964(b).
41, citing Conference Report at 169.
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Order, including FRFA, to the Chief Counsel for Advocacy of the Small Business Administration. A copy of
the Report and Order and FRFA (or summaries thereof) will also be published in the Federal Register. See
5U.S.C. §604(b).

X1V. PAPERWORK REDUCTION ACT OF 1995 ANALYSIS

193.  Therequirements adopted in this Report and Order have been analyzed with respect to the
Paperwork Reduction Act of 1995 (the "1995 Act") and found to impose modified information collection
requirements on the public. The Commission, as part of its continuing effort to reduce paperwork burdens,
invites the general public and the Office of Management and Budget ("OMB") to take this opportunity to
comment on the information collection requirements contained in this Report and Order, as required by the
1995 Act. Public comments are due 30 days from date of publication of this Order in the Federal Register.
OMB comments are due on or before 60 days from date of publication of this Order in the Federa Register.
Comments should address: (a) whether the proposed collection of information is necessary for the proper
performance of the functions of the Commission, including whether theinformation shall have practica utility;
(b) the accuracy of the Commission's burden estimates; (c) ways to enhance the quality, utility, and clarity of
the information collected; and (d) ways to minimize the burden of the collection of information on the
respondents, including the use of automated collection techniques or other forms of information technology.

194.  Written comments by the public on the modified information collection requirements are due
30 days from date of publication of this Report and Order in the Federal Register. Written comments must
be submitted by OMB on the modified information collection requirements on or before 60 days after date of
publicationin the Federa Register. Inaddition to filing commentswith the Secretary, acopy of any comments
on the information collections contained herein should be submitted to Judy Boley, Federa Communications
Commission, Room 1-C804, 445 12th Street, SW., Washington, DC 20554, or via the Internet to
jboley@fcc.gov andto Timothy Fain, OM B Desk Officer, 10236 NEOB, 725 - 17th Street, N.W., Washington,
DC 20503 or viathe Internet to fain_t@al.eop.gov.

77



Federal Communications Commission FCC 99-57

XV. ORDERING CLAUSES

195.  Accordingly, IT ISORDERED that, pursuant to Sections 4(i), 4(j), 303(r), as amended, 47
U.S.C. 88 154(i), 154(j), 303(r), and the Telecommunications Act of 1996, Sections 301 and 302, the
requirements and policies discussed in this Report and Order, ARE AMENDED as set forth below.

196. ITISFURTHER ORDERED that therequirementsand regul ationsestablishedinthis decison
shall become effective upon approval by OMB of the new information collection requirements adopted herein,
but no sooner than 60 days after publication in the Federal Register.

197. IT IS FURTHER ORDERED that the Commission's Office of Public Affairs, Reference
Operations Divison, SHALL SEND a copy of this Report and Order, including the Final Regulatory
Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDIX A

COMMENTERS

Alliance for Community Media, Consumer Project on Technology, and Alliance for Communication
s Democracy

Allied Associated Partners, LP and GELD Information Systems

Bell Atlantic

BellSouth Corporation ("BellSouth")

Cable Telecommunications Association ("CATA")

Cablevision Systems Corporation ("Cablevision™)

Cdlifornia Cable Television Association ("CCTA")

City and County of Denver, CO ("Denver")

City of Fairfield, CA ("Fairfield")

City of Indianapoalis, IN ("Indianapolis’)

Cole, Raywid, & Braverman (on behalf of Bresnan Communications Company, L.P., Charter

Communications, Inc., Daniels Communications, Inc., Halcyon Communications Partners, James Cable

Partners, L.P., Jones Intercable, Inc., Rifkin & Associates, Inc., TCA Cable TV, Inc. ("Cole, Raywid"))

Comcast Cable Communications, Inc. ("Comcast")

Cook Jr., William A. ("William Cook")

Cox Communications, Inc. ("Cox")

C-Tec Cable Systems, Inc. and Mercom, Inc. ("C-TEC and Mercom")

Falcon Holding Group, L.P. ("Falcon")

Fleischman and Walsh, L.L.P (on behalf of Adelphia Communications Corporation, Arizona Cable

Telecommuni cations Association, Century Communications Corporation, Charter Communications, Inc.,

Insight Communications Co., State Cable TV Corp., and Suburban Cable TV Co. Inc. ("Fleischman"))

FrontierVision Operating Partners, L.P. ("FrontierVision")

Greater Metro Cable Consortium, Metro Denver, CO ("GMCC")

GTE Service Corporation ("GTE")

Independent Cable & Telecommunications Association ("ICTA")

Kramer, Monroe & Wyatt ("Kramer")

Massachusetts Cable Television Commission ("Massachusetts Cable Commission™)

National Cable Televison Association, Inc. ("NCTA")

National League of Cities and National Association of Telecommunications Officers and Advisors

("League of Citiesand NATOA")

National Telephone Cooperative Association ("NTCA")

New England Cable Television Association, Inc. ("NECTA")

New Jersey State Board of Public Utilites ("New Jersey Board")

New Jersey State Division of the Ratepayer Advocate ("New Jersey Ratepayer Advocate”)

New York City Department of Information Technology and Telecommunications ("New Y ork City")

New York State Department of Public Service ("State of New York™)

Optél, Inc. ("OpTd")
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People for the American Way and Media Access Project

Residential Communications Network, Inc.

SBC Communications, Inc. and Southwestern Bell Video Systems, Inc. ("SBC")
Small Cable Business Association ("SCBA")

State of California Agency ("SMATV")

Tele-Communications, Inc. ("TCI")

Time Warner Cable (Time Warner)

United States Small Business Administration ("SBA")

United States Telephone Association ("USTA")

United States Wireless Cable, Inc. and Wedgewood Communications, Inc. ("U.S. Wireless and
Wedgewood")

USWEST, Inc. ("U.S. WEST")

Wireless Cable Association International, Inc. ("WCA™)

REPLY COMMENTERS

Alliance for Community Media

Ameritech New Media, Inc. ("Ameritech”)

Bell Atlantic

City of Atlanta, GA

City of Los Angeles, CA; National League of Cities; and National Association of Telecommunications
Officers & Advisors ("Los Angeles, League of Cities, and NATOA")

City of Austin, TX ("Austin")

City of Lake Forest, IL ("Lake Forest")

City of Naperville, IL ("Naperville")

City of Rolling Meadows, IL ("Rolling Meadows")

Cole, Raywid, & Braverman (on behalf of Bresnan Communications Company, L.P., Charter
Communications, Inc., Daniels Communications, Inc., Halcyon Communications Partners, James Cable
Partners, L.P., Jones Intercable, Inc., Rifkin & Associates, Inc., TCA Cable TV, Inc. ("Cole, Raywid"))
Comcast Cable Communications, Inc. ("Comcast")

Fleischman and Walsh, L.L.P (on behalf of Adelphia Communications Corporation, Arizona Cable
Telecommuni cations Association, Century Communications Corporation, Charter Communications, Inc.,
Insight Communications Co., State Cable TV Corp., and Suburban Cable TV Co. Inc. ("Fleischman"))
Genera Electric Capital Corporation ("GE Capital")

Independent Cable & Telecommunications Association ("ICTA")

J.P. Morgan & Company, Brown Brothers Harriman & Co., Olympus Partners, and First Union Capital
Partners, Inc.

Massachusetts Cable Television Commission ("Massachsetts Cable Commisssion™)

Metropolitan Area Communications Commission representing Oregon communities ("MACC")
Michigan, Illinois and Texas Communities

National Cable Televison Association, Inc. ("NCTA")

New York City Department of Information Technology and Telecommunications ("New Y ork City")
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Optél, Inc. ("OpTd")

Small Cable Business Association ("SCBA")
Tele-Communications, Inc. ("TCI")

Time Warner Cable ("Time Warner")

United States Telephone Association ("USTA")

United States Wireless Cable, Inc. and Wedgewood Communications, Inc. ("U.S. Wireless and
Wedgewood")

USWEST, Inc. ("U.S. WEST")

Viacom, Inc. ("Viacom")

Village of Lincolnwood, IL ("Lincolnwood")

Wireless Cable Association International, Inc. ("WCA™)
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APPENDIX B

Part 76 of Title 47 of the Code of Federal Regulations is amended as follows:
PART 76 -- MULTICHANNEL VIDEO AND CABLE TELEVISION SERVICE

1 The authority citation for Part 76 continues to read as follows:
AUTHORITY: 47 U.S.C. 151, 152, 153, 154, 301, 302, 303, 303a, 307, 308, 309, 312, 315, 317, 325,
503, 521, 522, 531, 532, 533, 534, 535, 536, 537, 543, 544, 5443, 545, 548, 549, 552, 554, 556, 558,
560, 561, 571, 572, 573.

2. Section 76.701 is amended by adding a new note to paragraph 701(b) as follows:

8 76.701 Leased access channds.
* * * *

*

NOTE: "Nudity" in paragraph (b) is interpreted to mean nudity that is obscene or indecent.
3. Section 76.901 is amended by adding a new paragraph (f) to read as follows:

Sec. 76.901 Definitions.

* * * * *

(f) Small Cable Operator. A small cable operator is an operator that, directly or through an
affiliate, serves in the aggregate fewer than 1 percent of all subscribersin the United States and is not
affiliated with any entity or entities whose gross annual revenues in the aggregate exceed $250,000,000.
For purposes of this definition, an operator shall be deemed affiliated with another entity if that entity holds
a 20 percent or greater equity interest (not including truly passive investment) in the operator or exercises
de jure or de facto control over the operator.

NOTE 1: Using the mogt reliable sources publicly available, the Commission periodically will
determine and give public notice of the subscriber count that will serve as the 1 percent threshold until a
new number is calculated.

NOTE 2: For adiscussion of passive interests with respect to small cable operators, see
Implementation of Cable Act Reform Provisions of the Telecommunications Act of 1996, Report and Order
in CS Docket No. 96-85, FCC 99-57 (released March --, 1999).

NOTE 3: If two or more entities unaffiliated with each other each hold an equity interest in the
small cable operator, the equity interests of the unaffiliated entities will not be aggregated with each other
for the purpose of determining whether an entity meets or passes the 20 percent affiliation threshold.

3. Section 76.905 is amended by revising paragraph 76.905(g) to read as follows:

§76.905 Standardsfor identification of cable systems subject to effective competition.
* *

* * *
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(g) In order to offer comparable programming as that term is used in this section, a competing
multichannel video programming distributor must offer at least 12 channels of video programming,
including at least one channdl of nonbroadcast service programming.

4, A new Section 76.907 is added to read as follows:

76.907. Petition for a determination of effective competition.

(8 A cable operator (or other interested party) may file a petition for a determination of effective
competition with the Commission pursuant to the Commission's procedural rulesin § 76.7.

(b) The cable operator bears the burden of rebutting the presumption that effective competition
does not exist with evidence that effective competition, as defined in § 76.905, exists in the franchise area.

NOTE: The criteriafor determining effective competition pursuant to § 76.905(b)(4) are described
in Implementation of Cable Act Reform Provisions of the Telecommunications Act of 1996, Report and
Order in CS Docket No. 96-85, FCC 99-57 (released March --, 1999).

(o) If the evidence establishing effective competition is not otherwise available, cable operators
may request from a competitor information regarding the competitor's reach and number of subscribers. A
competitor must respond to such request within 15 days. Such responses may be limited to numerical
totals. In addition, with respect to petitions filed seeking to demondtrate the presence of effective
competition pursuant to § 76.905(b)(4), the Commission may issue an order directing one or more persons
to produce information relevant to the petition's disposition.

5. Section 76.911 is amended by revising paragraphs (a) and (8)(1) to read as follows; by
deleting paragraph (b); and by renumbering paragraphs (c), (d), and (e) to read (b), (c), and (d),
respectively.

§76.911 Petition for reconsideration of certification.

(8 A cable operator (or other interested party) may challenge a franchising authority's
certification by filing a petition for reconsideration pursuant to 8§ 1.106. The petition may allege either of
the following:

(1) The cable operator is not subject to rate regulation because effective competition exists as
defined in § 76.905. Section 76.907(b) and (c) apply to petitions filed under this section.
* *

* * *

6. Section 76.915 is deleted.

7. Section 76.934 is amended by adding a note at the end of the rule to read as follows:
§76.934 Small systems and small cable companies

* * * * *

NOTE: For rules governing small cable operators, see 8 76.990 of this Subpart.

8. Section 76.950 is amended by revising paragraph (b) as follows.
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§76.950 Complaintsregarding cable programming servicerates.
* * *

* *

(b) Thissection shall not apply to cable programming services provided after March 31, 1999.
9. Section 76.952 is amended by revising paragraph (a) as follows:

§76.952 Information to be provided by cable operator on monthly subscriber bills.
* * * * *
(& The name, mailing address and phone number of the franchising authority, unless the
franchising authority in writing requests the cable operator to omit such information.

10. Section 76.956 is amended by revising paragraph (@) to read as follows:
§76.956 Cable operator response.

(8 Unless otherwise directed by the local franchising authority, a cable operator must file with the
local franchise authority a response to the complaint. The response shall indicate when the cable operator
received notice of the complaint. Service by mail is complete upon mailing. See § 1.47(f) of this chapter.
The response shall include the information required by the appropriate FCC form, including rate cards,
channd line-ups, and an explanation of any discrepancy in the figures provided in these documents and the
rate filing. The cable operator must file its response with the local franchise authority viafirst class mail.

11. Section 76.961 is amended by revising paragraph (b) to read as follows:

§76.961 Refunds.
* *

* * *

(b) The cumulative refund due subscribers shall be calculated from the date of the first complaint
filed with the franchising authority until the date a cable operator implements a prospective rate reduction
as ordered by the Commission pursuant to 8§ 76.960. The Commission shall calculate refund liability
according to the rules in effect for determining the reasonableness of the rates for the period of time covered
by the complaint.

12. Section 76.964 is amended by revising paragraph (b) to add the word "written" between
the words "reasonable" and "means’ as follows:

§76.964 Written notification of changesin rates and services.
* *

* * *

(b) To the extent the operator is required to provide notice of service and rate changes to
subscribers, the operator may provide such notice using any reasonable written means at its sole discretion.

13. Section 76.984 is amended by deleting the last sentence of paragraph (b); by moving the
last 2 sentences of paragraph (c)(2) to new paragraph (c)(3); and by adding notes 1 and 2 as follows:

§76.984 Geographically uniform rate structure.
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* * * * *

(©)(2) Any video programming offered on a per channel or per program basis.

(©)(3) Bulk discounts to multiple dwelling units shall not be subject to this section, except that a
cable operator of a cable system that is not subject to effective competition may not charge predatory prices
to amultiple dwelling unit. Upon a prima facie showing by a complainant that there are reasonable
grounds to believe that the discounted price is predatory, the cable system shall have the burden of showing
that its discounted price is not predatory.

NOTE 1: Discovery procedures for predatory pricing complaints. Requests for discovery will be
addressed pursuant to the procedures specified in § 76.7(f).

NOTE 2: Confidential information. Parties submitting material believed to be exempt from
disclosure pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. 552(b), and the Commission's
rules, § 0.457, should follow the proceduresin § 0.459 and § 76.9.

14, A new Section 76.990 is added to read as follows:

§76.990 Small cable operators.

(a) Effective February 8, 1996, a small cable operator is exempt from rate regulation on its cable
programming services tier, or on its basic service tier if that tier was the only service tier subject to rate
regulation as of December 31, 1994, in any franchise area in which that operator services 50,000 or fewer
subscribers.

(b) Procedures. (1) A small cable operator, may certify in writing to its franchise authority at
any timethat it meets al criteria necessary to qualify as a small operator. Upon request of the local
franchising authority, the operator shall identify inwriting all of its affiliates that provide cable service, the
total subscriber base of itself and each affiliate, and the aggregate gross revenues of its cable and non-cable
affiliates. Within 90 days of receiving the original certification, the local franchising authority shall
determine whether the operator qualifies for deregulation and shall notify the operator in writing of its
decision, athough this 90-day period shall be tolled for so long as it takes the operator to respond to a
proper request for information by the local franchising authority. An operator may appeal to the
Commission alocal franchise authority's information request if the operator seeksto challenge the
information request as unduly or unreasonably burdensome. If the local franchising authority finds that the
operator does not qualify for deregulation, its notice shall state the grounds for that decision. The operator
may appeal the local franchising authority's decision to the Commission within 30 days.

(2) Once the operator has certified its eligibility for deregulation on the basic servicetier, the local
franchising authority shall not prohibit the operator from taking a rate increase and shall not order the
operator to make any refunds unless and until the local franchising authority has rejected the certification in
afina order that is no longer subject to appeal or that the Commission has affirmed. The operator shall be
liable for refunds for revenues gained (beyond revenues that could be gained under regulation) as a result of
any rate increase taken during the period in which it claimed to be deregulated, plus interest, in the event
the operator is later found not to be deregulated. The one-year limitation on refund liability will not be
applicable during that period to ensure that the filing of an invalid small operator certification does not
reduce any refund liability that the operator would otherwise incur.

(3) Within 30 days of being served with alocal franchising authority's notice that the local
franchising authority intends to file a cable programming services tier rate complaint, an operator may
certify to the local franchising authority that it meets the criteriafor qualification as a small cable operator.
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This certification shall be filed in accordance with the cable programming services rate complaint
procedure set forth in 8 76.1402. Absent a cable programming services rate complaint, the operator may
request a declaration of CPST rate deregulation from the Commission pursuant to § 76.7.

(c) Transition fromsmall cable operator status. If asmall cable operator subsequently becomes
ineligible for small operator status, the operator will become subject to regulation but may maintain the
ratesit charged prior to losing small cable operator statusif such rates (with an allowance for minor
variations) were in effect for the three months preceding the loss of small cable operator status.
Subsequent rate increases following the loss of small cable operator status will be subject to generally
applicable regulations governing rate increases.

NOTE: For rules governing small cable systems and small cable companies, see § 76.934 of this
Subpart.

15. Section 76.1401 is amended by deleting paragraphs (@), (c), and (d) and by renumbering
paragraph (b) as paragraph (a).

16. Section 76.1403 is deleted.
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DISSENTING STATEMENT OF
COMMISSIONER HAROLD FURCHTGOTT-ROTH

Re: Implementation of Cable Act Reform Provisions of the Telecommunications Act,
CSDocket No. 96-85

In implementing the "effective competition” provision of the 1996 Telecommunications Act, Part 11
of thisReport and Order requiresthat alocal exchange carrier's service area " substantially overlap” that of the
incumbent cable operator inafranchise area. Becausethe plainlanguage of the statutereveal sno substantiality
test, and because other statutory definitions of effective competition expresdy include such tests, | respectfully
dissent from Part I1.

| start with thetext of the statute. Section 623(1)(1)(D) statesthat " effective competition™ existswhen:

alocal exchange carrier or its affiliate (or any multichannel video programming distributor
["MVPD"] using the facilities of such carrier or its affiliate) offers video programming
services directly to subscribers by any means (other than direct-to-home satellite services)
in the franchise area of an unaffiliated cable operator which is providing cable servicein that
franchise area, but only if the video programming services so offered in that area are
comparableto the video programming services provided by the unaffiliated cable operator in
that area.

47 U.S.C. section 543(1)(1)(D)(emphases added).

I now turn to the context of the provision. Section 623(1)(1)(D) was not the first time that Congress
defined the meaning of "effective competition” for deregulatory purposes. The subsections immediately
preceding the LEC effective competition provision, which were enacted in 1992, also define that term.
Significantly, each of these definitionsincludes somekind of apass or penetration rate that anew entrant must
meet before afinding of effective competition ismade and deregulation follows. In particular, thesedefinitions
provide that effective competition exists when:

fewer than 30 percent of the households in the franchise area subscribe to the service of a
cable system;

the franchise area is served by at least two unaffiliated MVPDs each of which offers
compar ablevideo programming to at least 50 per cent of the householdsin thefranchisearea
. .. [and] the number of households subscribing to programming services offered by MVPDs
other than the largest MV PD exceeds 15 percent of the householdsin the franchise area; [or]

a MVPD operated by the franchising authority for that franchise area offers video
programming to at least 50 percent of the households in that franchise area;
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Id. sections 623(1)(1)(A)-(C) (emphases added).

Two things about the above-quoted statutory language are salient. First, nothing in subsection (D)
states that the LEC must provide video programming to substantially the same number of households, or in
substantially the same geographic area, as doesthe incumbent cable operator. Thereissimply no textual basis
for a"substantial overlap" test. 1ntermsof geography, all the statute requiresisthat the LEC offer service"in
thefranchisearea,” not "in asubstantial part of thefranchisearea’ or "in most of thefranchisearea.” Notably,
the definition is conditional -- for instance, the delivery cannot be via direct satellite, and the services must be
comparable -- but a geographic coverage requirement within the franchise areais not one of the conditions set
out by the statute. It is an extra condition that is entirely of the Commission's making and wholly extra-
statutory.*

Second, the absence of languagein subsection (D) regarding acoveragetest isparticularly conspicuous
when considered in the context of the surrounding provisions. The other subsections defining effective
competition include -- often immediately after the word "offer™ -- some kind of threshold test for the
substantiality of the offering in question. But after the word "offer" in subsection (D), there is no such test.
"[W]here Congress includes particular language in one section of a statute but omits it in another section of
thesameAct, itisgenerally presumed that Congress actsintentionally and purposely inthedisparateinclusion
or excluson." Russellov. United States, 464 U.S. 16, 23 (1983) (internal quotation marks omitted). Congress
clearly knew how to tack a numerical threshold onto the offering requirement, and it did not do so here. We
cannot conveniently ignore the fact of this exclusion.?

The Noticein this matter suggested that L EC competition cannot be "effective’ when it is not offered
to a significant number of households within the franchise area. Congress has not asked the Commission to
define the term "effective competition” based on our understanding of what is and is not effective in terms of
amarket disciplining presence. Rather, Congress has already defined the term. And, under that definition,
if aLEC offers programming comparableto that of the local cable company "directly to subscribers. . . inthe
franchise area," by any means except direct-to-home satellite, each and every element of the definition is met.
Cable rate deregulation then must follow as a matter of law.

Y1f there were any doubt about the clarity of the statute, the legislative history supports the view that subsection (D)
contains no coverage, pass, or penetration test. "Offer" in subsection (D) was intended to mean the same thing asin
47 CFR section 76.905(e). See H.R. Conf. Rep. No. 458, 104th Cong., 2d Sess. 170 (1996). That regulation includes
No coverage, pass, or penetration rate. To be sure, the regulation establishes some requirements for an "offering” --
e.g., a reasonable awareness on the part of potential subscribers of the availability of the services -- but it sets no
threshold limit for the breadth or scope of the offering.

2If there is any basis for a numerical test under section 623(1)(1)(D), it must be derived from the statute --
specifically, the abject of the phrase "offer to," "subscribers." The plural indicates that Congress meant two or more;
the statute states nothing more, and nothing less, than this. And that result is not an absurd one, given the broad
deregulatory nature of the Telecommunications Act of 1996. Unfortunately, the majority's reading of section
623(1)(1)(D) doesnot so much comport with Congressional intent aswith their own policy judgments, as Commissioner
Powell ably notes.
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DISSENTING STATEMENT OF
COMMISSIONER MICHAEL POWELL

Re: Implementation of Cable Act Reform Provisions of the Telecommunications Act, CS Docket No.
96-85

During my confirmation, | was asked by a Senator whether | would implement communications law
aswritten by Congresseven if | personally disagreed with the outcome. | promised that | would, for that was
the duty of aregulator. Consistent with that promise, | respectfully dissent from Part 11 of this Report and
Order which requires that alocal exchange carrier's (LEC) service area must "substantially overlap” that of
theincumbent cable operator in a franchise area before the LEC can be said to provide effective competition
under Section 623(1)(1)(D) of the Communications Act. As Commissioner Furchtgott-Roth persuasively
arguesin his dissenting statement, this result cannot be squared with the plain language of the statute.

Having said this, | will notethat | can appreciate the desire of the mgjority to read this provision more
broadly. One can reasonably argue that it is not desirable to deregulate a monopoly cable provider when it
faces only minimal competition in its franchise area. | would also concede that if the other three “ effective
competition” provisionsof Section 623(1) did not specifically include passor penetration tests, the Commission
might have the latitude to assume that Congress intended some type of substantial overlap test. Given the
context of the section 623(1)(1)(D), however, | see no such latitude. It isclear from the text of section 623(1)
that where Congress intended the Commission to apply a pass or penetration test, it included the test in the
statute. Congress, apparently, chose not to include a pass or penetration standard in the LEC effective
competition test for whatever reason, and it isimproper for the Commission to assumethat Congress could not
have intended what it wrote. Although we might think that some possible ramifications of interpreting the
statute as written are extreme, this agency cannot substitute its judgement for that of Congress.
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SEPARATE STATEMENT OF COMMISSIONER GLORIA TRISTANI

In the Matter of Implementation of Cable Act Reform Provisions
of the Telecommunications Act of 1996 -- CS Docket No. 96-85

| write separately to clarify my views on the technical standards section.

First, | believethat the Order failsto adequately acknowledge the ambiguity of theterm "transmission
technology.” As the comments reflect, that term can be interpreted in severa different ways, each plausible
onitsface. Neither the Communications Act, the legidative history, nor Commission precedent (until today)
provide any clear guidance for choosing one definition over another. Thus, while | do not disagree with the
interpretation of "transmission technology” ultimately adopted in today's Order, it is not the only plausible
interpretation of the term.

Second, | would have made it clearer that parties should be protected from piecemeal abrogation of
existing franchise agreements. As the Order notes, Section 624(€) was signed into law over three years ago.
Since that time, the Commission failed to provide any guidance as to the meaning of Section 624(e), thereby
forcing parties to enter into agreements based upon their own interpretation of the statute. Given Section
624(e)'s ambiguity, parties may have mistakenly drafted provisions that they believed were permissible
regulation of facilities and equipment under Section 624(b), but which under today's Order would constitute
an impermissible regulation of transmission technology. These mistakes were mutual: as the item notes, we
have not recelved a single formal complaint from any party claiming that its Section 624(e) rights have been
violated. Moreover, these mistakes were avoidable. Had the Commission spoken earlier, parties could have
phrased their agreementsin away that would have complied with today'sOrder. Thus, giventhe Commission's
delay and the parties mutually mistaken reading of an ambiguous statute, | believe it would be patently unfair
for these provisions to simply be struck from existing franchise agreements while the remainder of the
agreement is enforced. | express no opinion on whether such agreements should be found enforceable or
rescinded in their entirety, or reformed pursuant to renegotiation between the parties.

Indeed, | believe that smply striking contractua provisions that may now violate Section 624(e),
without the opportunity for renegotiation, would violate the framework that Congress established in Section
624. Congressgranted local authoritiestheright to regulate facilities and equipment in Section 624(b), solong
as they did not step over the vague line into "transmission technology.” For three years, the Commission
provided no guidance regarding where that line was located. Now it appears that some local authorities and
cable operators may have made incorrect -- albeit reasonabl e -- judgments about where Section 624(b) ended
and Section 624(e) began. Had they had the benefit of today's Order, these mistakes could have been corrected
in the drafting stage. Simply striking specific franchise provisions would deprive local communities of their
legitimate rights to regulate facilities and equipment under Section 624(b). 1t would find that because they
inadvertantly stepped over the line that divides Section 624(b) and Section 624(e), that they have lost all of
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their rights under Section 624(b) for the length of the franchiseterm. Local communities should not pay such
ahigh price for the Commission's indefensible delay.

Finaly, I would be opposed to extending the definition of "transmission technology” beyond the
specific examples cited in the Order.* For instance, | would be opposed to extending the definition to prohibit
agreementsthat providefor acertain MHz level or acertain number of homes per fiber node. | believewe have
done our statutory duty to fairly interpret the meaning of "transmission technology.” Any expansion of that
definition, | believe, would tread on the legitimate rights of loca authorities.

'Specifically, the Order states that the term "transmission technology" has been used to include both the
transmission medium (i.e., microwave, satellite, coaxial cable, twisted pair copper telephone line, and fiber optic
systems) and the specific modulation or communications format (i.e., analog or digital).
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