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I. introduction

1. Falcon Telecable (“Falcon”), operator of a cable system serving the City of Lincoln City, Oregon, filed an appeal of the local rate order adopted by the City of Lincoln City, Oregon, (“the City”) on September 9, 1996.  No response to the appeal has been received from the City.

II. background

2. Under the Commission’s rules, rate orders issued by local franchising authorities may be appealed to the Commission.
  In ruling on an appeal of a local rate order, the Commission will sustain the franchising authority’s decision provided there is a reasonable basis for that decision, and will reverse a franchising authority’s decision only if the franchising authority unreasonably applied the Commission’s rules in its local rate order.
  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission decision on appeal.

3. An operator proposing an increase in basic service tier ("BST"), equipment or installation rates bears the burden of demonstrating that the proposed increase conforms with our rules.
  In determining whether the operator's proposed increase conforms with our rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator's rate forms and any other additional information submitted, the franchising authority may approve the operator's requested rate increase or issue a written decision explaining why the operator's rate is not reasonable.
  If the franchising authority determines that the operator's proposed rate exceeds the maximum permitted rate as determined by the Commission's rules, it may prescribe a rate different from the proposed rate provided that it explains why the operator's rate is unreasonable and the prescribed rate is reasonable.

4. Cable operators may justify adjustments to their rates on an annual basis using FCC Form 1240 to reflect reasonably certain and quantifiable changes in external costs, inflation, and the number of regulated channels that are projected for the twelve months following the rate change.
  Any incurred cost that is not projected may be accrued with interest and added to rates at a later time.
  If actual and projected costs are different during the rate year, a "true‑up" mechanism is available to correct estimated costs with actual cost changes.

III. discussion and analysis

5. Falcon submitted an FCC Form 1240 to the City on July 1, 1996 to establish a maximum permitted basic service tier (“BST”) rate for the year commencing October 1, 1996, of $17.53, an increase of $0.77 from the existing rate of $16.76.  Falcon complains that the City’s rate order erred in two respects in its determination that the proposed $0.77 increase should be only $0.26, resulting in a $17.02 permitted rate.  First, Falcon contends the City erred in correcting the inflation factor to be entered on Line C1 of the Form 1240 from 1.0296 to 1.006, which the City derived from the use of 2.39% as the inflation rate applicable to the three month (4/1/96 – 6/30/96) true-up period involved.  Falcon conceeds that this is a proper correction for that true-up period, but fails to take into account unclaimed inflation for the nine month period July 1, 1995 through April 30, 1996.

6. Using the Commission’s published inflation updates, Falcon calculated the proper inflation factor for the nine month unclaimed period as being 1.7075,
 which it then multiplied by the 1.006 true-up period (4/1/30 to 6/30/96) factor calculated on Worksheet 1 of Form 1240, and obtained 1.02318 as the correct inflation factor to be entered on Line C1 of the Form 1240.
  We find these calculations by Falcon to be consistent with the Instructions for Form 1240 associated with Line C1 and Worksheet 1 of that form.
  Falcon’s petition contains no representation that the matter of unclaimed inflation on prior filed Forms 1210 was ever brought to the City’s attention.  Nor does the record before us establish that Falcon’s prior Forms 1210 did not claim inflation for the period in question.  However,  we have previously visited this matter and determined that cable operators may include previously unclaimed inflation for the period after June 30, 1994 in the true-up adjustment performed on Form 1240, when such inflation has not been claimed on prior filed Forms 1210.
  Moreover, the City filed no opposition to Falcon’s appeal.  Therefore, we grant Falcon’s petition with respect to this issue and remand this matter to the City with directions to allow Falcon to include any inflation unclaimed on prior Forms 1210 for the period July 1, 1995 to June 30, 1996.

7. Secondly, Falcon contends the City erred in correcting the inflation factor on Line C3 of the Form 1240 by substituting 1.0321 for the figure 1.0239.  Falcon asserts that the 1.0239 figure is correct.  Line C3, the inflation factor for the true-up period, here April 1, 1996 to June 30, 1996, calls for use of the published First Quarter Inflation Figure (2.39%)
 on Line 101 through Line 103 of Worksheet 1, which entries are summed and divided by twelve, to produce an average inflation factor of 1.006.  This figure is then multiplied by the entry on Line C1 (1.02318), to produce 1.0293, which is entered on Line C3.
  Accordingly, we remand this issue to the City for further consideration consistent with this Memorandum Opinion and Order.

IV. Ordering clauses

8. For the foregoing reasons, IT IS HEREBY ORDERED, pursuant to authority delegated under Section 0.321 of the Commission’s rules, that the captioned Petitions for Review of the September 9, 1996 local rate order of the City of Lincoln City, Oregon (CSB-A-0358) IS GRANTED AND REMANDED to the City for further consideration consistent with this Memorandum Opinion and Order.

9. IT IS FURTHER ORDERED that the City shall not enforce matters remanded for further consideration herein pending further action by the City on these matters.




FEDERAL COMMUNICATIONS COMMISSSION




William H. Johnson



Deputy Chief, Cable Services Bureau

�47 C.F.R. § 76.944.


�See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, 8 FCC Rcd 5631, 5731 (1993) ("Rate Order"); See also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation,  Third Order on Reconsideration, 9 FCC Rcd 4316, 4346 (1994).


�Rate Order at 5732.


 �47 C.F.R. § 76.937(a).


  �See Rate Order, 8 FCC Rcd at 5718-19.


 �47 C.F.R. § 76.936; see Ultracom of Marple Inc., 10 FCC Rcd 6640, 6641-42 (CSB 1995).


�See 47 C.F.R. Section 76.960; see also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992;  Rate Regulation, Thirteenth Order on Reconsideration, ("Thirteenth Reconsideration Order"), 11 FCC Rcd 388, 391 (1995).


�Thirteenth Reconsideration Order at 392.


�Id.


�Falcon multiplied 2.22% (the 7/1/95 to 12/31/95 inflation rate) times six months, plus 2.39% (the 1/1/96 to 3/31/96 inflation rate) time three months, divided the product by 12, and added 1, to produce the 1.7075 factor.


�See Public Notice, Cable Service Bureau Action, DA 96-1217, released August 2, 1996.


�See Instructions for Form 1240 at pp. 13-14 and 24-25.


�See Thirteenth Reconsideration Order, 11 FCC Rcd 388, 392 (1996); Instructions for From 1240 at 6-7; see also Time Warner d/b/a American Cablevision, 11 FCC Rcd 8603, 8605 (CSB 1996).


�See Public Notice, Cable Service Bureau Action, DA 96-1217, released August 2, 1996.


�See Instructions for Form 1240 at pp. 13-14 and 24-25.
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