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I. INTRODUCTION

1. SAH-New York License Corp. (“SAH-NY”), licensee of television broadcast station WSAH(TV),
 Bridgeport, Connecticut (“WSAH” or the “Station”), has filed a must carry complaint with the Commission, pursuant to Sections 76.7 and 76.61 of the Commission’s rules.
 SAH-NY claims that Community Television Systems, Inc. and United Cable Television Services Corporation (collectively, “TCI-C”) have failed to commence carriage of WSAH on the Community/United system serving Berlin, Bristol, Farmington, Plainville, and New Britain, Connecticut and the surrounding areas (the “cable communities”) as required by Section 614 of the Communications Act and Section 76.56 of the Commission’s rules.
  TCI-C filed an Opposition to the Complaint and SAH-NY filed a Reply.

II.   BACKGROUND

2. Pursuant to Section 614 of the Communications Act of 1934, as amended by the Television Consumer Protection and Competition of 1992 (“1992 Cable Act”),
 and implementing rules adopted by the Commission in Implementation of the Cable Television Consumer and Protection and Competition Act of 1992, Broadcast Signal Carriage Issues Report and Order (“Must Carry Order”),
 commercial television broadcast stations are entitled to assert mandatory carriage rights on cable systems located within a station’s market.  A station’s market for this purpose is its “area of dominant influence,” or ADI, as defined by the Arbitron audience research organization.
  An ADI is a geographic market designation that defines each television market exclusively of others, based on measured viewing patterns.

3. Under the Commission’s must carry rules, cable operators have the burden of showing that a commercial television station that is located in the same television market is not entitled to carriage.
  One method of doing so is for a cable operator to establish that a subject television station’s signal, which would otherwise be entitled to carriage, does not provide a good quality signal to a cable system’s principal headend.
  Should a station fail to provide the requisite over-the-air signal quality to a cable system’s principal headend, it still may obtain carriage rights because under the Commission’s rules, a television station may provide a cable operator with specialized equipment, at the station’s expense, to improve the station’s signal to an acceptable quality at a cable system’s principal headend.

III. SUMMARY OF ARGUMENTS 

4. SAH-NY notes that in Paxson New York License, Inc. (“Paxson Order”), released on May 21, 1999, the Commission granted Paxson New York License, Inc.’s petition to modify WSAH's television market to include, among others, the communities of Berlin, Bristol, Farmington, Plainville, and New Britain, Connecticut.
   SAH-NY states that on May 21, 1999, by virtue of the Commission’s Paxson Order, it requested mandatory carriage on TCI-C’s cable system serving the communities in question.
 According to SAH-NY, the May 21 letter also informed TCI-C that in the event that WSAH was unable to deliver a good quality over-the-air signal to TCI-C’s principal headend, the Station would acquire and install the necessary equipment, if needed, to deliver a good quality signal to that headend.
  SAH-NY asserts that it received no response from the cable operator to its May 21, 1999 must carry request, and its Complaint was timely filed pursuant to Section 76.7(c)(4(iii)(A) and (B) of the Commission’s rules.

5. WSAH asserts that it is entitled to mandatory carriage on the TCI-C system in question because the Commission’s Paxson Order modified its television market and that, as a result, WSAH now qualifies as a local commercial station as defined under the Commission’s must carry rules.
  WSAH further asserts that the Station and the cable communities served by TCI-C are all located within the same television market as the cable operator.  Finally, WSAH maintains that TCI-C’s filing of a petition for partial reconsideration of the May 21, 1999 Paxson Order does not excuse TCI-C’s failure to honor WSAH’s must carry request to commence carriage of the Station.
  WSAH requests that the Commission order TCI-C to commence carriage of its signal on Channel 43 of the cable system at issue.

6. In opposition, TCI-C argues that the instant Complaint should be dismissed because WSAH does not deliver a good quality signal to TCI-C’s Berlin headend.
  TCI-C contends that its position is supported by newly submitted test results, which show signal strength readings ranging from –74.58 dBm to –71.98 dBm.
  TCI-C maintains that because WSAH does not deliver a good quality signal to the Berlin headend, TCI-C is under no legal obligation to carry WSAH.

7. In reply, WSAH reiterates its prior arguments of entitlement to mandatory carriage on the TCI-C system in question.  WSAH notes that other than TCI-C’s sole argument that the Station does not provide a good quality signal to the Berlin headend, TCI-C offers no legitimate basis for the dismissal of the instant Complaint.
  WSAH points out that even if it is currently unable to deliver a good quality signal to the TCI-C Berlin headend, the 1992 Cable Act and the Commission’s rules provide an alternative for the Station to obtain mandatory carriage status.  WSAH reiterates that it has made the commitment to comply with that alternative, which requires WSAH to acquire and install the equipment necessary to provide a good quality signal to TCI-C’s principal headend.
  Finally, WSAH asserts that it is “confident that it can deliver a good quality signal to the principal headend of the systems serving the cable communities with installation of proper equipment.”

IV. DISCUSSION

8. We do not agree with the arguments raised by TCI-C herein and grant SAH-NY’s Complaint. TCI-C’s filing of a reconsideration proceeding of our decision in Paxson New York Licensee, Inc., which included the subject communities in TCI-C’s ADI, does not bar the resolution of the instant proceeding.  With respect to the substantive arguments, it is undisputed that WSAH does not, at the present time, deliver a good quality signal to TCI-C’s Berlin headend. However, we note that under the Commission’s rules, a station’s failure to provide the requisite over-the-air signal quality to a cable system’s principal headend will not foreclose its carriage on a cable television system if the station, at its own expense, provides the cable operator with the specialized equipment necessary to improve the station’s signal to an acceptable quality.
  WSAH has stated that it is committed to strengthen is signal by installing additional equipment on the TCI-C tower.  In that regard, the Commission has stated that amplifiers and other equipment may be employed to deliver a good quality signal to a cable system headend.  The Commission, in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues Clarification Order (“Must-Carry Clarification Order”), after reemphasizing that it was the television station’s obligation to bear the costs associated with delivering a good quality signal to the system’s principal headend, stated:

This may include improved antennas, increased tower height, microwave relay equipment,

amplification equipment and tests that may be needed to determine whether the station’s 

signal complies with the signal strength requirements …

Consistent with this clarification, the use of signal enhancement equipment has been approved in several proceedings involving issues concerning carriage of full power commercial television stations, including CTV of Derry, Inc.,
 Montgomery Cablevision, L.P.,
 and Greater Dayton Public Television.
  By committing to provide and use the specialized equipment it may need on TCI-C’s tower, WSAH satisfies its obligation to bear the costs associated with delivering a good quality signal to TCI-C’s Berlin headend.  WSAH’s commitment to provide the aforementioned equipment is consistent with that previously approved by the Commission and this Bureau.  Thus, we grant SAH’s must carry complaint conditioned upon WSAH delivering a good quality signal to the TCI-C Berlin headend.

9. With respect to WSAH’s channel positioning request, we find that it has properly requested carriage on channel 43 on TCI-C’s cable system, the same channel number on which it is broadcast over-the-air.  Under the Commission’s rules, cable operators must comply with the channel positioning requirements absent a compelling technical reason.

V. ORDERING CLAUSES

10. Accordingly IT IS ORDERED, pursuant to Section 614 of the Communications Act of 1934, as amended (47 U.S.C. § 534), that the complaint filed by SAH-New York License Corp. IS GRANTED.  Community Television Systems, Inc. and United Cable Television Services Corporation ARE ORDERED to commence carriage of television WSAH on channel 43 of their cable system serving Berlin, Bristol, Farmington, Plainville, and New Britain, Connecticut and surrounding areas within 60 days from the date that station WSAH delivers a good quality signal a TCI-C’s principal headend.

11. This action is taken pursuant to authority delegated pursuant to Section 0.321 of the Commission’s rules.

FEDERAL COMMUNICATIONS COMMISSION

Deborah E. Klein, Chief

Consumer Protection and Competition Division

Cable Services Bureau
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