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I. introduction

1. Time Warner Cable, operator of the cable system serving Cary, North Carolina, (“Time Warner”) has filed appeals of local rate orders adopted by the Town of Cary, North Carolina, on May 22, 1997 and December 11, 1997.  The Town filed no opposition to either of the petitions.  We consolidate our consideration of these two appeals, which involve the same parties, for administrative convenience. 

II. background

2. Under the Commission’s rules, rate orders issued by local franchising authorities may be appealed to the Commission.
  In ruling on an appeal of a local rate order, the Commission will sustain the franchising authority’s decision provided there is a reasonable basis for that decision, and will reverse a franchising authority’s decision only if the franchising authority unreasonably applied the Commission’s rules in its local rate order.
  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission decision on appeal.

3. An operator proposing an increase in basic service tier ("BST"), equipment or installation rates bears the burden of demonstrating that the proposed increase conforms with our rules.
  In determining whether the operator's proposed increase conforms with our rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator's rate forms and any other additional information submitted, the franchising authority may approve the operator's requested rate increase or issue a written decision explaining why the operator's rate is not reasonable.
  If the franchising authority determines that the operator's proposed rate exceeds the maximum permitted rate as determined by the Commission's rules, it may prescribe a rate different from the proposed rate provided that it explains why the operator's rate is unreasonable and the prescribed rate is reasonable.
4. Cable operators may justify adjustments to their rates on an annual basis using FCC Form 1240 to reflect reasonably certain and quantifiable changes in external costs, inflation, and the number of regulated channels that are projected for the twelve months following the rate change.
  Any incurred cost that is not projected may be accrued with interest and added to rates at a later time.
  If actual and projected costs are different during the rate year, a "true‑up" mechanism is available to correct estimated costs with actual cost changes.

III. discussion and analysis

A. The May 22, 1997 Rate Order

5. Time Warner raises three objections to the Town’s May 22, 1997 rate order, which reduced the basic tier monthly rate proposed in a 1977 FCC Form 1240 from $9.10 to $8.52.
  First, Time Warner objects to the Town’s adjustment of the external cost amount ($0.2735) shown on line D2 of the Form 1240 dated December 30, 1996, to the amount shown on the last filed FCC Form 1210 ($0.4250).  Time Warner asserts that the $0.2735 amount on line D2 should have been accepted by the Town, because the provisions of its Social Contract entered into with the Commision stipulate that line D2 must reflect external costs as of the publication date of that document, and further asserts that the appropriate external cost figure on that date was $0.2735.
  The Town adjusted the external cost figure because of concerns that use of the smaller external cost figure submitted by Time Warner “effectively creates a larger base upon which to compute the inflation component” and provides “a step rate increase not related to inflation.”
 The Town found this result inconsistent with the spirit and intent of the 1992 Cable Act and questioned Time Warner’s interpretation of the Social Contract provisions.

6. We deny Time Warner’s petition with respect to this issue and affirm the Town’s use of the external cost figure taken from the last filed Form 1210 as consistent with our rules and the instructions to Form 1240.  The Social Contract provisions that Time Warner references apply only to Time Warner’s cable program service tier (“CPST”) rates and not to the basic service tier (“BST”) rates at issue here.
  We addressed the limitations of the Social Contract provisions to CPST rates in the context of allowed true-up of costs in Time Warner Cable (Farmington Hills),
  In that decision we affirmed our earlier determination that an operator must calculate rate adjustments other than “Social Contract Dollar” increases in accordance with our rules and the FCC Form 1240 instructions.
  The BST rate adjustments addressed in the Form 1240 reviewed by the Town in this instance have no relation to the “Social Contract Dollar.”  Therefore, we hold that the Town properly disallowed Time Warner’s departure from our rules and Form 1240 instructions on the Form 1240, and affirm the Town’s use of the external cost figure taken from the last filed Form 1210.

7. Secondly, Time Warner contends the Town improperly adjusted the inflation figure of 4.31% on line C1 of its revised 1996 Form 1240 to 2.96%.  Time Warner asserts that by making this adjustment the Town precluded it from taking into account previously unclaimed inflation for the period July 1994 through June 1995.  Time Warner contends it used the actual inflation figures for July 1, 1995 through January 1, 1996 to calculate the true-up inflation figure for these seven months pursuant to the methodology set forth in Worksheet 1 of Form 1240, and then multiplied the resulting figure by the inflation figure for the unclaimed prior year to obtain the figure used in the Form 1240.  As Time Warner points out, we have previously visited this matter and determined that Time Warner may include previously unclaimed inflation for the period after June 30, 1994 in the true-up adjustment.
  Accordingly, we grant Time Warner’s petition with respect to this issue and remand this matter to the Town with directions to allow Time Warner to include allowable inflation from July 1, 1994 to June 30, 1995.

8. Finally, Time Warner and the Town disagree on the appropriate inflation figures to be used on an amended 1997 Form 1240 filed on January 8, 1997.  The Town concluded that Time Warner improperly used the inflation factor of 2.39% for all of the eleven month period February 1, 1996 through December 31, 1996 involved here.  The Town found that the 2.39% factor applied only through March 31, 1996, and substituted the factor of 2.22%, published by the Commission on November 27, 1996, for the April 1 through December 31, 1996, balance of the period.   Time Warner argues that the 2.22% factor should not have been used in place of the 2.29% factor, contending that the 2.22% factor was not published by the Commission until January 17, 1997 after the amended Form 1240 was filed.  The Town is correct that the Commission published a 2.22% inflation factor covering the April 1, 1996 – June 30, 1996 period on November 27, 1996.
  Accordingly, we deny Time Warner’s petition with respect to this issue and affirm the Town’s use of the 2.22% inflation factor in this instance.

B. The December 11, 1997 Rate Order

9. In the December 11, 1997 rate order, the Town reduced Time Warner’s proposed $9.65 monthly basic service rate to $8.67.  The first of three issues Time Warner raises with respect to this order concerns the proper beginning maximum permitted rate to be used in the 1998 Form 1240 submited to the Town. 
  Time Warner submitted the $9.10 rate proposed in the 1997 Form 1240 that is the subject of the May 22, 1997 rate order considered above, while the Town adjusted the beginning rate to the $8.52 permitted rate as determined in that order.  Time Warner concedes that the outcome of this issue depends upon our resolution of the issues raised with respect to the earlier order. Accordingly, we grant Time Warner’s petition with respect to this issue and direct the Town to utilize as the beginning rate for the Form 1240 under consideration in the December 11, 1997 rate order the maximum permitted rate calculated in accordance with our instruction regarding the May 22, 1997 rate order. 
10. Time Warner next asserts that the Town erred in not allowing true-up adjustments on the 1998 Form 1240 through to the effective date of the proposed rate increase because of the special circumstances relating to Time Warner's Social Contract. Time Warner concedes that the Cable Services Bureau has disallowed such true-up adjustments in other instances.  Time Warner notes however that, in reconsideration petitions pending when this appeal was filed, it had urged the Bureau to allow such true-up methodology with respect to the 1998 Forms 1240 on the grounds that this would solve problems related to implementation of the Social Contract while assuring that subscribers would not be adversely affected.  Time Warner concedes that the Town’s ruling is correct, assuming the Bureau accepts the methodology described in amendments to the pending reconsideration petitions.

11. We deny Time Warner’s petition with respect to this aspect of the Town’s December 11, 1997 rate order.  The Bureau granted Time Warner’s reconsideration petitions to the extent of allowing true-up of the annual “Social Contract Dollar” increases permitted under the Social Contract through to the effective date of those increases.
  However, in that action the Bureau also affirmed its prior determination to reduce Time Warner’s true-up period in issue in those matters by three months and to adjust Time Warner’s maximum permitted rates in accordance with the Commission’s rules and the Form 1240 instructions.
  In other words, the Bureau’s action allowing true-up through to the effective date of the “Social Contract Dollar” increases has no application to Time Warner’s basic service tier (“BST”) maximum permitted rate in issue here.  In this connection we note that a Form 1240 supporting a change in the BST rate must be filed at least 90 days before the effective date of the change.
  Therefore, the true-up period reported on a Form 1240 in justification of a BST rate cannot demonstrate actual costs for a substantial portion of the period prior to the effective date of the rates, because only projected costs are available during the 90 day period prior to the effective date of the rates.  As pointed out in the Instruction to Form 1240, “the True-Up Period relies on what is known to have happened.”

12. Finally, Time Warner asserts that the Town erroneously rejected all claimed external costs associated with the filed rate on the grounds that no supporting detail had been provided for the changes in the external cost levels.  The Town’s consulting firm asserts that Time Warner had not prepared or filed Worksheet 7 for the true-up periods involved and contends that Time Warner submitted only unsupported figures claimed as external programming costs.  The consultant stated that neither the supporting schedules for the Form 1240 nor the supplemental information provided in response to information requests provided guidance on the nature of the costs or the reason for the substantial 61% increase claimed, and asserted that the “continued lack of supporting detail for such changes in external cost levels remains problematic.”
  Time Warner states that a Worksheet 7 was in fact submitted with the filed Form 1240 and that neither the Town or its consultant asked for any explanation of the increase in external costs.  In its appeal Time Warner offers an explanation of the increased external costs as relating to increased programming costs which more than offset a decrease in copyright fees.  Time Warner suggests that such an explanation would have been provided to the Town had further explanation been requested.

13. We find no support for the consulting firm’s claim that Time Warner was asked for guidance on the nature of these external costs and the reason for the increase.  The consulting firm’s report states, “[a]s no independent analysis of TWC system cost data has been undertaken, all figures supplied by TWC are accepted, pursuant to TWC’s certification, as true and correct,”
 a statement that conflicts directly with the consultant’s claim. Also, the consulting firm’s references to concerns about the increase in external costs assertedly expressed in connection with earlier filed Forms 1240 provide no support for the Town’s apparent concern about the external costs claimed in the 1998 Form 1240.  The record before us reveals only that the Town’s earlier concern about external costs related only to whether Time Warner could claim external costs as of the publication date of the Social Contract discussed above in our review of the Town’s May 22, 1997 rate order.  Finally in this connection, the consultant’s statement that “lack of supporting detail for such changes in cost levels remains problematical” fails to inform the record of the particular action the Town was advised to take.  Moreover, no other information of record specifically indicates what action was taken with respect to such increased costs.  If such cost increases were in fact disallowed, and we reiterate that the record does not clarify this matter, the consultant’s naked assertion that the supporting detail “remains problematical” is not a reasonable basis on which to reject cost figures that the report otherwise accepted “as true and correct.”  Accordingly, we grant Time Warner’s petition with respect to this issue and remand this matter for further consideration consistent with this Memorandum Opinion and Order.

14. For the foregoing reasons, IT IS HEREBY ORDERED, pursuant to authority delegated under Section 0.321 of the Commission’s rules, that the captioned Petitions for Review of the May 22, 1997 and December 11, 1997 local rate orders of the Town of Cary, North Carolina (CSB-A-0430 and CSB-A-0449) ARE GRANTED IN PART AND DENIED IN PART as indicated in this Memorandum Opinion and Order.

15. IT IS FURTHER ORDERED that these local rate orders ARE REMANDED to the Town of Cary for further consideration consistent with this Memorandum Opinion and Order.

16. IT IS FURTHER ORDERED that the Town of Cary, North Carolina shall not enforce matters remanded for further consideration herein pending further action by the Town on these matters.
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Associate Chief, Cable Services Bureau

� 47 C.F.R. § 76.944.


� See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, 8 FCC Rcd 5631, 5731 (1993) ("Rate Order"); See also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation,  Third Order on Reconsideration, 9 FCC Rcd 4316, 4346 (1994).


� Rate Order at 5732.


 �47 C.F.R. § 76.937(a).


  �See Rate Order, 8 FCC Rcd at 5718-19.


 �47 C.F.R. § 76.936; see Ultracom of Marple Inc., 10 FCC Rcd 6640, 6641-42 (CSB 1995).


�See 47 C.F.R. Section 76.960; see also In the Matter of Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992;  Rate Regulation, Thirteenth Order on Reconsideration, ("Thirteenth Reconsideration Order"), 11 FCC Rcd 388, 391 (1995).


�Thirteenth Reconsideration Order at 392.


�Id.


�The Town in essence adopted the recommendations of a consulting firm, who reviewed Time Warner’s Forms 1240 and related information, as its decision in both rate orders.  Therefore, this order refers to the findings and conclusions of the consulting firm as those of the Town, unless otherwise stated.


�See Social Contract for Time Warner, 11 FCC Rcd 2788 (1995).  See also Time Warner Petition at 2 and Attachment B, “Time Warner Social Contract Modifications to FCC Form 1240.”


�See Time Warner Petition, Attachment A at p. 3.


�See Social Contract for Time Warner, 11 FCC Rcd at 2792 (BST cases will not be resolved by the Social Contract.)


�13 FCC Rcd 7336 (CSB 1998).


�Id. at 7338.


�See Thirteenth Reconsideration Order, 11 FCC Rcd 388, 392 (1996); Instructions for From 1240 at 6-7; see also Time Warner d/b/a American Cablevision, 11 FCC Rcd 8603, 8605 (CSB 1996).


�See Public Notice, Cable Service Bureau Action, DA 96-1986, released November 27, 1996.


�For the 1998 Form 1240, the Current Maximum Permitted Rate would appear on Line I9 of Time Warner’s properly completed 1997 Form 1240.  See Instructions for Form 1240 at p.12.


� See, for example, Time Warner Cable (Farmington Hills), 13 FCC Rcd 7336 (CSB 1998).


�Id, at 7338.


�See 47 C.F.R. § 76.933(g) and Instructions for Form 1240 at p. 2-3.


�Instructions for Form 1240 at p. 3.  “This means that with each Form 1240 filing there will be a space of time between the end of the True-Up Period and the beginning of the Projected Period on which you cannot perform a true-up.”  Id at p. 4.


�See Time Warner Petition, Attachment A at p. 4-5.


�See Time Warner Petition, Attachment A at p. 4.
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