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The Wireless Infrastructure Notice of Proposed Rulemaking, which the Commission released on September 26, 2013, seeks comment on four major issues regarding the regulation of wireless facility siting and construction.


Expediting Environmental Review of Small Cells
and Distributed Antenna Systems

Traditional Macrocell Small Cell
k VY

e

* Environmental review process adopted with traditional cell sites
deployed on towers in mind
 DAS and small cells may have minimal effects on environment

Federal Communications Commission
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First, the Notice seeks comment on measures to expedite the Commission’s environmental and historic preservation review under the National Environmental Policy Act and Section 106 of the National Historic Preservation Act in connection with proposed deployments of small cells, Distributed Antenna Systems, and other small-scale wireless technologies.  These technologies, which can be deployed indoors or on short structures such as utility poles, may have minimal effects on the environment and historic properties.  The Notice therefore seeks comment on whether expediting or tailoring our review of these deployments would be appropriate, and on a number of possible options for doing so.  
Among these options, the Notice seeks comment on whether to exclude these small facility deployments from review, and if so, how to define the facilities that would be subject to the exclusion.  The Notice also seeks comment on narrower options that would expedite review for some of these deployments.  With regard to historic preservation review, for example, the Notice seeks comment on a possible modification of the current requirement that collocations on non-tower structures that are over 45 years of age are subject to review.  The Notice seeks comment on whether we should provide that collocations on structures such as utility poles will not subject to Section 106 review based solely on the age of the pole.


Temporary Towers Exemption

Temporary facilities like cells-on-wheels can be quickly deployed to
support communications in a disaster or other unplanned event

Exemption from notification process will allow carriers to meet
unanticipated short-term needs

Federal Communications Commission
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The second major issue in the rulemaking also addresses an aspect of the Commission’s environmental process.  Specifically, consistent with an interim waiver the Commission adopted in May of 2013, the Notice proposes to adopt a narrow exemption from the pre-construction environmental notification process for certain temporary towers.  The notification process generally requires a 30 day period of public notice for proposed towers that require antenna structure registration.  However, carriers often face a need to deploy temporary towers with very little advance warning, for example, in response to a disaster or other newsworthy event.  The Notice tentatively finds that the proposed exemption will help ensure providers can meet these unanticipated short term needs.  Under the proposed exemption, eligible towers must meet specific criteria that should minimize the potential to cause significant environmental effects. 
Further, temporary towers that receive an exemption from our public notification process would still be required to comply with our other rules for environmental review, including the obligation to certify environmental compliance, and to file an environmental assessment in appropriate cases.


Section 6409(a) of Middle Class Tax Relief and
Job Creation Act of 2012

e Section 6409(a)(1) provides that: “a State or local government may
not deny, and shall approve, any eligible facilities request for a
modification of an existing wireless tower or base station that does
not substantially change the physical dimensions of such tower or
base station.”

« “Eligible facilities request” includes request for (a) collocation of new
transmission equipment; (b) removal of transmission equipment; or
(c) replacement of transmission equipment.

Federal Communications Commission
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The third major topic in the rulemaking addresses Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012.  Under Section 6409(a), Congress provided that “a State or local government may not deny, and shall approve, any eligible facilities request for a modification of an existing wireless tower or base station that does not substantially change the physical dimensions of such tower or base station.”  It further defined an “eligible facilities request” as including collocation, removal, or replacement of transmission equipment.  It did not, however, define any of the other terms of the statute.  Because most of the terms of the provision are undefined, the Notice seeks comment on whether we should adopt rules clarifying the requirements under the provision, and if so, how the provision should be interpreted.  The Notice seeks comment on how to define the various statutory terms, including what is covered by the terms “wireless tower” and “base station,” and how to define when a modification would constitute a substantial change in “the physical dimensions” of the tower or base station.  It also seeks comment on whether the statutory language leaves any discretion to deny or condition approval of a covered request, on whether the provision warrants establishment of time limits for review, and on remedies in the event of a failure to approve a covered request.  The Notice further seeks comment on how to encourage ongoing efforts by local government and industry representatives to develop best practices for applying Section 6409(a), and on what role such best practices might play in the interpretation or implementation of the statutory provision.



Section 332(c)(7)

o 2009 Declaratory Ruling established a presumption under Section
332(c)(7) that municipalities should complete wireless siting review:

* In 90 days for collocation applications
* In 150 days for other applications
» Period may be tolled if application incomplete

« NPRM seeks comment on:
— Application of time periods to local moratoria
— Clarification of “collocation”
— When applications are complete
— Application to DAS
— Municipal siting preferences under Section 332(c)(7)(B)(i)(l)
— Additional remedies

Federal Communications Commission
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The fourth topic in the Notice addresses certain questions or disputes that have arisen under the Commission’s 2009 Declaratory Ruling – often called The Shot Clock Order, which established presumptively reasonable time periods for local review of wireless facility siting applications under Section 332(c)(7) of the Communications Act.  The Notice also seeks comment on whether Section 332(c)(7) limits local authority to establish preferences for siting facilities on municipal property.  
Since the release of the Notice, we have received comments and replies and are currently reviewing the record.  While the comment period is now closed, parties may still make ex parte submissions to supplement the record, either by written filing or through a meeting with Commission staff.  
Thank you.
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