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December 15, 2003

The Honorable Michael K. Powell

Chairman

Federal Communications Commission

445 12th Street SW

Washington, DC 20554

Re:  NTCA’s Written Submission to the VOIP Forum

Dear Chairman Powell:

The National Telecommunications Cooperative Association (NTCA)
 urges the Federal Communications Commission (Commission or FCC) to declare voice over Internet protocol (VOIP) service a “telecommunications service” regulated under Title II of the Communications Act of 1934, as amended, and subject to access charges and universal service fund (USF) contributions.  NTCA also urges the Commission to reconsider and remove the enhanced service provider (ESP) exemption that allows Internet service providers (ISPs) to avoid paying access charges and USF contributions.  This exemption has allowed certain telecommunications carriers to gain an unfair advantage by using the public switched telecommunications network (PSTN) for little or nothing while other providers shared the cost of building the PSTN.  Until the ISP exemption is removed, fair allocation of universal service burdens cannot be achieved.

In the Commission’s 1998 report to Congress concerning VOIP and telecommunications services it stated that:

We recognize that new Internet-based services are emerging, and that our application of statutory terms must take into account such technological developments.  We therefore examine in this section Internet-based services, known as IP telephony, that most closely resemble traditional basic transmission offerings.  The Commission to date has not formally considered the legal status of IP telephony.  The record currently before us suggests that certain “phone-to-phone IP telephony” services lack the characteristics that would render them “information services” within the meaning of the statute, and instead bear the characteristics of “telecommunications services.”
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The Commission also determined that certain protocol processing services that result in no protocol conversion to the end-user are deemed “telecommunications services.”
  This functional approach is consistent with Congress’ intent that the classification of a service should not depend on the type of underlying facilities used to provide the service.  A telecommunications service is a telecommunications service regardless of whether it is provided using the PSTN, Internet, wireless, cable, satellite, or some other infrastructure.  Its classification should depend on the nature of the service being offered to customers.  If the customer can receive nothing more than a pure voice transmission for a fee, the service is a “telecommunications service.”
  From the customer’s perspective VOIP service is identical to traditional circuit-switched voice service.  The Commission should therefore rule that VOIP service is a “telecommunications service” and VOIP providers are required to pay access charges and USF contributions.

The Commission should also remove the ESP exemption that allows ISPs to avoid paying access charges and USF contributions.  Since 1983, the Commission has exempted ESPs from the payment of certain interstate access charges.
  Consequently ESPs, which includes ISPs, are treated as end-users for the purpose of applying access charges and are, therefore, entitled to pay a local business rate for their connections to LEC central offices and the PSTN.
  Despite the Commission’s understanding that ISPs purchase and use interstate access services for their traffic needs, the Commission has permitted ISPs to take service under local tariffs and avoid paying interstate access charges and USF contributions.

In 1997, the Commission reconfirmed its previous finding that ISPs should not be required to pay interstate access charges at that time.
  The Commission explained that the then existing access charge system included non-cost-based rates and inefficient rate structures.
  The Commission further reasoned that ISP purchases of tariffed primary and secondary lines provided ILECs with revenues for the costs imposed on their networks by ISPs.
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NTCA urges the Commission to reconsider and remove the ESP exemption that allows ISPs to avoid paying access charges and USF contributions.  The non-cost based rates and inefficient rates structures that existed in 1997, no longer exist today.  With the implementation of the CALLS and MAG access reform plans for non-rural and rural incumbent local exchange carriers (ILECs) access charges have been reduced to historical lows and are based on cost.  Moreover, primary line growth has been flat and secondary line growth has declined over the last year. At the same time ISP usage of the PSTN has continued to increase dramatically and has placed a significant and rapidly growing cost burden on ILECs without adequate compensation for ISP usage.  It is time to reconsider the ISP exemption and remove regulatory arbitrage it has created.    

The continued exemption of ISPs and potential exemption of VOIP providers from access charges and USF contributions will only further enhance the existing regulatory arbitrage incentive for telecommunications providers to remove their traffic from the PSTN to an Internet based platform.
  The exemption permits VOIP carriers to sell their services to customers while benefiting from the free ride that ISPs receive as a result of the exemption.  The ISP exemption has increased the universal service burden on all remaining USF contributors.  NTCA urges the Commission to remove this arbitrage incentive by eliminating the ISP exemption and requiring all ISPs and VOIP service providers to pay access charges and universal service contributions.  








Sincerely, 

/s/ L. Marie Guillory

L. Marie Guillory

Vice President









Legal and Industry

/s/ Daniel Mitchell









Daniel Mitchell









Senior Regulatory Counsel     

cc:
Commissioner Kathleen Q. Abernathy

Commissioner Kevin J. Martin

Commissioner Michael J. Copps

Commissioner Jonathan S. Adelstein  

�  NTCA is the premier industry association representing rural telecommunications providers.  Established in 1954 by eight rural telephone companies, today NTCA represents more than 560 rural rate-of-return regulated telecommunications providers.  All of its members are full service local exchange carriers and many of its members provide wireless, cable, Internet, satellite and long distance services to their communities.  Each member is a “rural telephone company” as defined in the Communications Act of 1934, as amended (Act).  All of NTCA’s members are dedicated to providing competitive modern telecommunications services and ensuring the economic future of their rural communities.


�  In the Matter of Federal-State Joint Board on Universal Service, Report to Congress, ¶ 83, CC Docket 96-45, 13 FCC Rcd 11501 (rel. April 10, 1998).


� Id., ¶ 50.  


�  In the Matter of Federal-State Joint Board on Universal Service, Report to Congress, ¶ 101, CC Docket 96-45, 13 FCC Rcd 11501 (rel. April 10, 1998). 


� See, MTS/WATS Market Structure Order, 97 FCC 2d 715; see also, Amendments of Part 69 of the Commission’s Rules Relating to Enhanced Service Providers, CC Docket 87-215, Order, 3 FCC Rcd 2631, 2633 (1988) (ESP Exemption Order).


� ESP Exemption Order, 3 FCC Rcd 2635, n.8, 2637, n.53.  See also, Access Charge Reform Order, 12 FCC Rcd 16133-35. 


� In the Matter of Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Transport Rate Structure and Pricing, End User Common Line Charges, CC Docket Nos. 96-262, 94-1, 91-213, 95-72, FCC 97-157, ¶¶ 344-348 (First Report and Order)(rel. May, 16. 1997).  


� Id.


� Id.


� In the Matter of Federal-State Joint Board on Universal Service, Report to Congress, ¶ 98, CC Docket 96-45, 13 FCC Rcd 11501.
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