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JURISDICTION

OnJanuary 29, 2003, plaintiffs U.S. Security; Chartered Benefit Services, Inc.;
Global Contact Services, Inc.; Infocision Management Corp.; and Direct Marketing
Association, Inc., (“U.S. Security plaintiffs”), and plaintiffs Mainstream Marketing
Services, Inc.; TMG Marketing, Inc.; and American Teleservices Association (“Main-
stream plaintiffs”) filed separate actions challenging various provisions of the Tele-
marketing Sales Rule (“Rule”), which the Federal Trade Commission (“FTC”) prom-
ulgated on January 29, 2003, pursuant to 5 U.S.C. § 553. The district court’s jurisdic-
tion in both cases arises from 5 U.S.C. §§ 702, 704 and 28 U.S.C. § 1331.

Each district court entered a final judgment, enjoining or declaring invalid
provisions of the Rule creating and implementing a national do-not-call registry for
telemarketers. This Court has jurisdiction over both appeals, pursuant to 28 U.S.C.
§ 1291.

The U.S. Security judgment was entered on September 23, 2003, and the FTC

filed its notice of appeal on September 24. The Mainstream judgment was entered

on September 25, 2003, and the FTC filed its notice of appeal on September 26.
On July 3, 2003, the FCC issued its Report and Order (“FCC Order”) adopting

rules requiring telemarketers to comply with the do-not-call registry. A summary of

the FCC Order was published in the Federal Register on July 25,2003. 68 Fed. Reg.

-1-



44144. The Mainstream plaintiffs filed a petition for review of the FCC Order in this
Court the same day, and refiled their petition on August 4,2003. On September 23,
2003, petitioner Competitive Telecommunications Association filed a petition for
review of the FCC Order in the District of Columbia Circuit, which transferred that
proceeding to this Court on October 3, 2003. This Court has jurisdiction over both
petitions pursuant to 47 U.S.C. § 402(a) and 28 U.S.C. § 2342.

STATEMENT OF THE ISSUES PRESENTED'

1. Whether the nationwide do-not-call registry jointly implemented by the FTC
and the FCC violates the First Amendment rights of commercial telemarketers to
place calls to consumers who have indicated, by signing up for the registry, that they
do not want such calls.

2. Whether the FTC’s Fee Rule violates the First Amendment.

3. Whether the FTC had authority to promulgate those provisions of its Rule

that pertain to the do-not-call registry.

" Because the FCC is a respondent in Case Nos. 03-9571 & 03-9594, and the
issues presented in those cases will depend to a degree on the arguments petitioners
make in their October 31, 2003, briefs, the FCC reserves the right to identify addi-
tional issues in the government’s November 7, 2003, filing.

-



STATEMENT OF THE CASE
A. Nature of the Case, the Course of Proceedings, and the Disposition Below

Plaintiff/petitioner telemarketers brought these actions challenging the FTC’s
and FCC’s joint implementation of a nationwide do-not-call registry. The FTC
created the registry as part of its Telemarketing Sales Rule. The Rule prohibits tele-
marketers and sellers from calling phone numbers that consumers have listed on the
registry. Subsequently, the FCC amended its rules implementing the Telephone
Consumer Protection Act (“TCPA”),47 U.S.C. § 227, to prohibit persons from mak-
ing telephone solicitations to residential telephone subscribers who have registered
their telephone numbers on the registry. Since June 27, 2003, when the registry
opened, consumers have registered more than 50 million phone numbers.

The U.S. Security plaintiffs filed their complaint in the Western District of
Oklahoma, challenging the registry on statutory and constitutional grounds. JA 152
The Mainstream plaintiffs raised similar challenges in the District of Colorado. JA 8.

The parties in both district court proceedings filed cross-motions for summary

judgment. On September 23, the court in U.S. Security (per Judge West) entered

judgment for plaintiffs, holding that the FTC lacked authority to promulgate those

> “JA” refers to the Joint Appendix of Appellant FTC, Respondent FCC, and
Respondent-Intervenor United States.
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provisions of the Rule that pertain to the registry. Congress subsequently overruled
this decision by statute. See P.L. 108-82, 117 Stat. 1006 (2003). On September 25,
2003, the court in Mainstream (per Judge Nottingham) entered judgment for plaintiffs
there, holding that the registry violated the First Amendment and enjoining the FTC
from enforcing the rule provisions creating and implementing the registry. On
October 7, 2003, this Court stayed the Mainstream decision, and the following day,
granted the United States’ motion to intervene.

The Mainstream plaintiffs and the Competitive Telecommunications Associa-
tion filed petitions for review of the FCC Order. The Mainstream plaintiffs sought
a stay pending appeal, which this Court denied on September 26, 2003.

By orders of October 7 and 8, 2003, this Court consolidated all four of these
matters and directed the governmental parties to submit a single opening brief. In this
consolidated proceeding, the FTC seeks reversal of the portions of both lower court
rulings invalidating the do-not-call registry, and the dismissal of plaintiffs’ chal-

lenges.” The FCC seeks denial of both petitions for review.

* Both district courts upheld, against plaintiffs’ challenges, other portions of
the FTC’s Rule, which affect telemarketing but are distinct from the do-not-call
registry. See JA 78, 184. The U.S. Security plaintiffs have appealed from such
portions of that court’s opinion. That appeal (No. 03-6276) is not part of this
consolidated proceeding.

-



B. Facts and Proceedings Below

1. Background

Inthe past two decades, telemarketing to consumers has become a multi-billion
dollar business -- and a growing intrusion into everyday life. As early as 1991,
Congress recognized that “[u]nrestricted telemarketing * * * can be an intrusive
invasion of privacy,” and that “many consumers are outraged over the proliferation
of intrusive, nuisance calls to their homes from telemarketers.” TCPA, 47 U.S.C.
§ 227 note. Since that time, matters have only gotten worse -- the volume of
telemarketing calls, and the public outcry, have both increased. According to
information received in the FTC’s rulemaking record, commercial telemarketers
complete over 16 billion calls a year. 68 Fed. Reg. at 4630 n. 591;JA 341. The FCC
likewise estimated that telemarketing calls, completed and abandoned, could amount
to as many as 104 million calls a day -- a “fivefold” increase in the last decade. FCC
Order, 18 FCC Rcd. 14014, 14054 9 66 (2003), JA 894.

a. The TCPA and the FCC’s Original Rule

The TCPA, enacted in 1991, directs the FCC to prescribe rules addressing “the
need to protect residential telephone subscribers’ privacy rights to avoid receiving
telephone solicitations to which they object.” 47 U.S.C. § 227(c)(1). In adopting

such regulations, the FCC was to “compare and evaluate alternative methods and
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procedures (including the use of electronic databases, telephone network technolo-
gies, special directory markings, industry-based or company-specific ‘do-not-call’
systems * * *) for their effectiveness in protecting such privacy rights, and in terms
of their costs and other advantages and disadvantages.” 47 U.S.C. § 227(c)(1)(A).
The TCPA specifically authorized the FCC to “require the establishment and opera-
tion of a single national database to compile a list of telephone numbers of residential
subscribers who object to receiving telephone solicitations.” 47 U.S.C. § 227(c)(3).

Underthe TCPA, a “telephone solicitation” means “the initiation of a telephone
call or message for the purpose of encouraging the purchase or rental of, or invest-
ment in, property, goods, or services, which is transmitted to any person.” 47 U.S.C.
§ 227(a)(3). Besides calls to “any person with that person’s prior express permis-
sion,” or “to any person with whom the caller has an established business relation-
ship,” the definition of telephone solicitation does not include “a call or message
* # * by a tax exempt nonprofit organization.” Id. The legislative history explains
that Congress excluded tax-exempt organizations because the record before it did
“not contain sufficient evidence to demonstrate that calls from [such] organizations
should be subject to the [statute’s] restrictions.” H.R. Rep. No. 102-317 at 16 (1991).
On the contrary, “[cJomplaint statistics show[ed] that unwanted commercial calls are

a far bigger problem than unsolicited calls from political or charitable organizations.”
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Id. (citing poll conducted by National Association of Consumer Agency Administra-
tors). “In addition to the relative low volume of non-commercial calls,” the House
Committee concluded “that such calls are less intrusive to consumers because they
are more expected.” Id. “Consequently,” the Committee stated, “the two main
sources of consumer problems -- high volume of solicitations and unexpected solici-
tations —are not present in solicitations by nonprofit organizations.” Id. Nonetheless,
Congress directed the FCC to “consider whether there is a need for additional
Commission authority to further restrict telephone solicitations, including those calls
exempted under [the telephone solicitation definition].” 47 U.S.C. § 227(c)(1)(D).

In 1992, the FCC adopted rules implementing the TCPA. Among other things,
the agency established company-specific “do-not-call” requirements, according to
which persons or companies engaged in telephone solicitation are required to create,
maintain, and honor a list of residential telephone subscribers who do not wish to be

called by the telemarketer. Rules and Regulations Implementing the Telephone

Consumer Protection Act of 1991, Report and Order, 7 FCC Rcd. 8752 99 23-24

(1992); see 47 C.F.R. § 64.1200(c)(2). The FCC decided not to create a national do-
not-call database at that time, however, emphasizing that such a database “would be

costly and difficult to establish and maintain in a reasonably accurate form,” and that



the company-specific do-not-call lists appeared to provide “an effective alternative.”
7 FCC Rcd. 8760-61 99 14-15.
b. The TCFPA and the FTC’s Original Rule

Congress passed the Telemarketing and Consumer Fraud and Abuse Prevention
Act (“TCFPA™), 15 U.S.C. §§ 6101 et seq., in 1994. At that time, it noted the “mag-
nitude” of the problem of “[i|nterstate telemarketing fraud,” and recognized that
“[c]onsumers are victimized by other forms of telemarketing deception and abuse.”
15 U.S.C. § 6101. Accordingly, Congress ordered the FTC to “prescribe rules
prohibiting deceptive telemarketing acts or practices and other abusive telemarketing
acts or practices,” 15 U.S.C. § 6102(a)(1), and further directed that the FTC “shall
include in such rules respecting other abusive telemarketing acts or practices -- a
requirement that telemarketers may not undertake a pattern of unsolicited telephone
calls which the reasonable consumer would consider coercive or abusive of such
consumer’s right to privacy,” 15 U.S.C. § 6102(a)(3)(A). The TCFPA defined
telemarketing as ““a plan, program, or campaign which is conducted to induce pur-
chases of goods or services by use of one or more telephones and which involves

more than one interstate telephone call.” 15 U.S.C. § 6106(4).* It further provides

* In 2001, the USA PATRIOT Act, P.L. 107-56, § 1011, expanded the
TCFPA’s definition of telemarketing to encompass telemarketing by for-profit
entities on behalf of charities.
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that “no activity which is outside the jurisdiction of [the FTC Act, 15 U.S.C. §§ 41
et seq.] shall be affected by this Act.” 15 U.S.C. § 6105(a).

The FTC promulgated its original Rule in 1995. 60 Fed. Reg. 43842. That
Rule prohibited various deceptive telemarketing practices (16 C.F.R. § 310.3), as well
as abusive practices such as calling a consumer who has said she does not wish to be
called (the company-specific do-not-call provision). 16 C.F.R. § 310.4. Because of
the jurisdictional limits of the TCFPA and the FTC Act, the Rule applied only to
interstate telemarketing of goods and services, and did not apply to, inter alia, tele-
marketing by nonprofits or banks, or in connection with common carrier activities.

¢. Amendments to the FTC’s Rule

In 2000, the FTC commenced a review of the Rule’s effectiveness, and based
on the information it gathered, it decided to consider amendments to address
recurring abuses. 68 Fed. Reg. 4581-82. On January 30, 2002, the FTC published
its Notice of Proposed Rulemaking (“NPRM”). 67 Fed. Reg. 4492. The FTC noted
that the Rule’s company-specific do-not-call provision had been widely criticized as
inadequate to protect consumers from unwanted telemarketing calls. Accordingly,
the NPRM proposed, inter alia, the establishment of a national “do-not-call” registry
for consumers who want to limit the number of telemarketing calls they receive. 67

Fed. Reg. 4516-20.



The FTC’s rulemaking elicited a remarkable outpouring of public sentiment;
the FTC received over 64,000 comments, not only from potentially affected busi-
nesses and organizations, but also from academics, privacy advocates, and thousands
of individual citizens. 68 Fed. Reg. 4582. The vast majority of these comments
supported creation of the registry. Id. at 4628.

The FTC promulgated its amendments on January 29, 2003. See 68 Fed. Reg.
4580 et seq., JA 214. In its amended Rule, the FTC supplemented its company-
specific do-not-call rules with a national do-not-call registry. 16 C.F.R.
§ 310.4(b)(1)(111)(B). The FTC noted that commenters identified a number of prob-
lems with the company-specific rules. 68 Fed. Reg. at 4629. Among other things,
commenters observed that the company-specific approach is “extremely burdensome”
to consumers, because it requires them to “repeat their ‘do-not-call’ request with
every telemarketer that calls.” Id. In addition, commenters asserted that their ‘do-
not-call’ requests are ignored, that they have no way of verifying that they have been
taken off a telemarketer’s list, that private lawsuits under the TCPA are “complex and
time-consuming,” and that judgments against telemarketers are difficult to enforce.
Id. Asaresult of this continuing frustration with unsolicited telemarketing calls, and

as further evidence that the company-specific rules had, by themselves, “proven

-10-



ineffective,” id., the FTC observed that 27 states had established statewide do-not-call
lists. Id. at 4630.

The national registry works as follows: consumers who want to reduce the
number of telemarketing calls they receive may add their phone numbers to the
registry through either a toll-free telephone call or through the internet. The decision
to place a number on the registry is voluntary; no consumer is required to participate,
and consumers may remove their numbers at any time. Consumers who do not
participate in the registry remain free to invoke the Rule’s company-specific do-not-
call provision to shield themselves from specific telemarketers. Telemarketers and
sellers are prohibited by the Rule from calling numbers that have been placed on the
registry (but they remain free to call consumers with whom they have an established
business relationship, or consumers who have given the seller written authorization
to call, 16 C.F.R. § 310.4(b)(1)(111)(B)(7), (i7)). In order to “scrub” their phone lists
of the numbers on the registry, telemarketers gain access to the registry through a
secure website. Those companies are assessed a charge based upon the number of
area codes of data that they wish to receive. 68 Fed. Reg. 4628-41.

The FTC recognized that implementation of the registry would not eliminate
all telephone intrusions in the home; but it affords consumers “the prospect of at least

reducing the number of unwanted solicitations that they receive.” 68 Fed. Reg. at
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4631. Based on its rulemaking record, the FTC determined that the registry would
apply only to commercial telemarketers -- i.e., to calls “on behalf of sellers of goods
or services.” 68 Fed. Reg. 4629. In reaching that conclusion, the FTC considered
comments received in the rulemaking, as well as its enforcement experience under the
original Rule. For example, one major consideration weighing in favor ofimplement-
ing the registry was the experience of consumers and enforcers with the company-
specific do-not-call provision, which had applied to commercial telemarketers for
several years. The record reflected great public dissatisfaction with that provision as
a protection of residential privacy, in light of telemarketers’ failure to abide by
consumers’ requests not to be called, as well as the burden on consumers due to the
large number of commercial pitches. Id. at 4629-31.°

Not surprisingly, there were no similar reports of dissatisfaction with respect
to noncommercial telemarketing, since the Rule did not address such calls until 2003.
The FTC also concluded, based on commentsreceived, “that fundamental differences
between commercial solicitations and charitable solicitations may confer upon the

company-specific “do-not-call” requirements a greater measure of success with

> For example, the National Association of Attorneys General reported that
many telemarketers were imposing burdensome conditions, such as requiring written
notice, for consumers who wished to assert their rights under the company-specific
rule. JA. -
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respect to preventing a pattern of abusive calls” on behalf of charities. Id. at 4637;
see JA 360-61. Moreover, the FTC considered arguments that charitable solicitations
are often combined with fully-protected advocacy, which could be entitled to a
greater degree of First Amendment protection. 68 Fed. Reg. at 4634-36; see JA 347-
38. On the other hand, the FTC recognized that even charitable solicitations can
interfere with residential peace, and therefore rejected some charities’ assertions “that
no privacy protection measures are necessary with respect to charitable solicitation
telemarketing.” 68 Fed. Reg. at 4637. Accordingly, the FTC made charitable
solicitation by entities within its jurisdiction subject to the company-specific do-not-
call requirement -- i.e., charitable solicitation performed by for-profit telemarketers
is subject to this provision, while the activities of non-profit, charitable entities
themselves remain outside the FTC’s jurisdiction. See 15 U.S.C. § 44. The FTC also
said it would monitor future experience and would revisit the issue if it appeared that
the company-specific rule was not adequately protecting consumer privacy with
respect to noncommercial solicitations. Id.

Shortly after the FTC promulgated its amendments, Congress passed two
pieces of legislation intended to assist in the implementation of the registry. On
February 20, 2003, it passed the Consolidated Appropriations Resolution, 2003. P.L.

108-7. This legislation allowed the FTC to use up to $18.1 million derived from “fees
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sufficient to implement and enforce the do-not-call provisions of the Telemarketing
Sales Rule.” 117 Stat. 96. On March 11, 2003, Congress enacted the Do-Not-Call
Implementation Act (“DNCIA”), P.L. 108-10, authorizing the FTC to collect fees
“sufficient to implement and enforce the provisions relating to the ‘do-not-call’
registry of the Telemarketing Sales Rule.” 117 Stat. 557.

As a result of the DNCIA, the FTC promulgated its Fee Rule, 68 Fed. Reg.
45134 (July 31, 2003), which establishes the fees that a telemarketer or seller must
pay to access the registry. The Fee Rule provides for a charge of $25 per area code,
with a maximum fee of $7375. It also provides that the first five area codes of data
are free to any entity. 68 Fed. Reg. 45144. Once an entity pays the fee, it may access
the registry for a period of 12 months. Id. Entities (such as charities) that are not
required to comply with the registry but nonetheless choose to do so may access the
registry free of charge. Id.

The FTC began accepting sign-ups for the registry on June 27, 2003. Within

72 hours, consumers had enrolled more than 10 million phone numbers. See FTC

press release, June 30,2003 (http://www.ftc.gov/opa/2003/06/dncregistration.htm.).
Enrollment has continued at a steady pace, and consumers have now registered more
than 50 million numbers. On September 2, 2003, the FTC began allowing telemarket-

ers and sellers to purchase access to the list.
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d. Amendments to the FCC’s Rule
At the same time that the FTC was amending its Rule, the FCC invited
comments on whether its rules should be revised to carry out more effectively the
purposes of the TCPA in light of significant changes in the telemarketing industry.

See Rules and Regulations Implementing the Telephone Consumer Protection Act of

1991, Notice of Proposed Rulemaking and Memorandum Opinion and Order, 17 FCC

Rcd. 17459, 17460-61 9 1 (2002). The FCC specifically sought comment on “the
effectiveness of company-specific do-not-call lists,” as well as “whether to revisit the
option of establishing a national do-not-call list, and, if so, how such an action might
be taken in conjunction with the Federal Trade Commission’s (FTC) proposal to
adopt a national do-not-call list * * *.” Id. at 17461. The FCC received thousands
of comments expressing widespread consumer frustration with telemarketing calls,
the overwhelming majority of which supported the creation of a national do-not-call
registry. 18 FCC Rcd. 14017 9 2; 14054 9 66.

The DNCIA directed the FCC to issue its final revised do-not-call rules within
180 days, after “consult[ing] and coordinat[ing] with the Federal Trade Commission
to maximize consistency with” the FTC’s rule. P.L. 108-10, § 3, 117 Stat. 557. On
July 3, 2003, the FCC released its Report and Order revising its telemarketing rules

and established, with the FTC, a national do-not-call registry to supplement its
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existing company-specific do-not-call rules. See 18 FCC Red. 140179 1. The FCC
determined that, in the decade since the passage of the TCPA, there had been
significant changes in the telemarketing industry, including a substantial rise in the
number of telemarketing calls and a proliferation in the use of computerized
predictive dialers. 1d. at 14017 9 2. The FCC also noted “the burdens of making do-
not-call requests for every [telemarketing] call, particularly on the elderly and
individuals with disabilities.” Id. at 14030 9 19; 14054, 4 66. The FCC accordingly
adopted a national do-not-call registry. Id. at 14034 9 28. In doing so, the FCC
emphasized that the registry “will only apply to outbound telemarketing calls and will
only include the telephone numbers of consumers who indicate that they wish to
avoid such calls,” and that “[c]Jonsumers who want to receive such calls may instead
continue to rely on the company-specific do-not-call lists to manage telemarketing
calls into their homes.” Id. at 14018 § 3. Like the FTC, the FCC concluded that a
national do-not-call registry is consistent with the First Amendment, see id. at 14052
963, and that the “registry regulations may apply to commercial solicitations without

applying to tax-exempt nonprofit solicitations.” Id. at 14059 ¢ 73.
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2. Proceedings below

a. U.S. Security v. FTC

The U.S. Security plaintiffs filed their complaint in the Western District of
Oklahoma on January 29, 2003. They alleged that the do-not-call registry was out-
side the FTC’s statutory authority, was arbitrary and capricious, and violated the First
and Fifth Amendments. The parties filed cross-motions for summary judgment.

On September 23, 2003, the court held that the FTC lacked authority to prom-

ulgate the registry. U.S. Security Order at 11. Because the TCPA granted the FCC

specific authority to create a registry, the court was unwilling to find such authority

in the TCFPA’s prohibition of abusive practices. U.S. Security Order at 12. The

court also held that the neither the Consolidated Appropriations Resolution nor the

DNCIA ratified the registry. U.S. Security Order at 14. On September 24, the FTC

filed its notice of appeal and a motion for stay pending appeal, which the district court
denied.

In response to U.S. Security, Congress passed P.L. 108-82, expressly con-

firming the FTC’s statutory authority to promulgate the do-not-call registry and
“ratif[ying]” the FTC’s do-not-call regulation. The President signed that legislation

into law on September 29, 2003.

-17-



b. Mainstream Marketing v. FTC

The Mainstream plaintiffs filed their complaint in the District of Colorado on
January 29, 2003. They alleged that the do-not-call registry was outside the FTC’s
statutory authority, was arbitrary and capricious, and violated the First and Fifth
Amendments. The parties filed cross-motions for summary judgment. After the FTC
promulgated the Fee Rule, plaintiffs filed an amended complaint, alleging that the Fee
Rule was also unconstitutional, and the parties briefed that issue.

On September 25, 2003, the district court granted the plaintiffs’ summary
judgment regarding the registry. The court held that the provisions of the Rule that
create and implement the registry violate the First Amendment and enjoined the FTC
from enforcing them. The court acknowledged that the Rule does not directly ban
speech but merely provides “a mechanism by which the individual can choose to ban
all commercial telemarketing calls to his residence.” Mainstream Order at 16. It also
recognized that the governmental interests underlying the registry provisions are
substantial, noting that protection of the right to residential privacy is “of the highest
order in a free and civilized society.” Id. at 19-20. Nevertheless, the court
condemned the registry as imposing “a content-based limitation on what the
consumer may ban from his home” because it exempts charitable solicitors. Id. at 18.

Applying the commercial speech standard of Central Hudson Gas & Elec. Corp. v.
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Pub. Serv. Comm’n of New York, 447 U.S. 557 (1980), the court concluded that the
registry failed the portion of that standard that requires restrictions on commercial
speech to advance the government’s interests to a material degree. Mainstream Order
at21-27. The court assumed that the registry would “eliminate anywhere from forty
to sixty percent of all telemarketing calls for those who subscribe” (id. at 21-22), but,

relying on Cincinnati v. Discovery Network, Inc., 507 U.S. 410 (1993), ruled it

unconstitutional because it does not apply to noncommercial solicitations.
Mainstream Order at 25-27.

On September 26, 2003, the FTC filed a notice of appeal and a motion in the
district court for an emergency stay of the injunction pending appeal, which that court
denied on September 29.

3. Proceedings in this Court

While the summary judgment proceedings were pending in the district court
lawsuits against the FTC, the Mainstream plaintiffs also filed a petition for review of
the FCC’s Order in this Court. On August 28, after unsuccessfully seeking a stay
pending appeal from the agency, see 68 Fed. Reg. 49480, they filed a motion in this
Court for a stay pending appeal. On September 26, 2003, this Court denied the stay
motion, emphasizing “the public interest in respecting ‘residential privacy,’” “the

strong expectation interest of the many millions of Americans who have registered
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with the FCC’s ‘do not call’ list,” and petitioners’ failure to establish a substantial
likelihood of success on the merits.” Sept. 26 Order, at 3. On September 29, 2003,
the Mainstream petitioners filed an application in the Supreme Court for a stay

pending resolution of their petition for review. Mainstream Marketing Serv., Inc. v.

FCC, Application No. 03-A298. The application was referred to Circuit Justice

Breyer, who denied it that day. Accordingly, the FCC’s do-not-call rules took effect
on October 1, 2003.

On September 30, 2003, the FTC filed in its Mainstream appeal an emergency
stay motion in this Court. On October 7, this Court issued an Order granting the stay
and holding that the FTC was likely to succeed on the merits. 10th Cir. Order,
10/7/03, at 15-21. This Court considered the legislative history of the TCPA, which
indicated that unwanted commercial calls are a far greater problem than noncommer-
cial calls, and that noncommercial calls were more expected and less intrusive. Id.
at 16. It also noted that the FTC had evidence that the company-specific provision
was inadequate to protect consumers from commercial telemarketers, but that differ-
ences between commercial and noncommercial telemarketers made the provision
more likely to succeed with respect to noncommercial telemarketers. Id. at 19-20.
This Court observed that it is permissible for the FTC to fix a problem as to which it

has evidence without waiting for evidence with respect to noncommercial telemarket-
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ers. Id. at 22. Finally, this Court found it significant that the registry allows con-
sumers to “opt-in,” id. at 22, and that the registry would cover “the preponderant
source of the problem * * *” id. at 23. As a result, this Court found that the line
drawn by the Rule was not based solely on the lesser degree of scrutiny applied to
commercial speech, and that the FTC was substantially likely to show a reasonable

fit satisfying the Central Hudson test. 1d. at 22-23.

SUMMARY OF ARGUMENT

In response to public outcry over the proliferation of unwanted commercial
telemarketing, Congress passed the TCPA and the TCFPA to protect privacy and to
shield consumers from abusive telemarketing. Pursuant to these statutes, the FCC
and the FTC promulgated regulations mandating that commercial telemarketers
maintain company-specific do-not-call registries. When these failed to provide
adequate protection from unwanted telemarketing, both agencies established a
nationwide do-not-call registry for commercial telemarketers. The registry does not
ban telemarketing; it creates a mechanism akin to a “NO SOLICITORS” sign where-
by consumers may indicate that they do not want any further unsolicited commercial
telemarketing calls. (Part [LA.)

The registry is a reasonable regulation that easily passes the Central Hudson

test. The interests the registry seeks to protect are of the highest order -- protecting
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the privacy of the home, and shielding consumers from unwanted communications.
The Supreme Court has repeatedly recognized the importance of protecting privacy
at home and has held that this outweighs any intruder’s interest in communication.
The Court has separately recognized the right of the individual to be free from a
communication she does not want to hear. In the words of the Court, “no one has the

right to press even ‘good’ ideas on to an unwilling recipient.” Rowan v. United

States Post Office Dep’t, 397 U.S. 728, 738 (1970). (Part .B.1.)

Theregistry passes the second part of the Central Hudson test because the harm

at issue is real and the registry materially advances the government’s interest in pre-
venting that harm. The agencies’ rulemaking records illustrate the striking increase
in the number of unwanted telemarketing calls and the corresponding increase in
consumer frustration generated by those calls. The records also show the failure of
company specific do-not-call provisions to protect consumer privacy from unwanted
commercial telemarketing. The nationwide do-not-call registry, however, will direct-
ly and materially advance the government’s interests. The registry only applies to
consumers who sign up, and every consumer who signs up indicates that commercial
telemarketing calls are unwanted. Accordingly, the registry only blocks unwanted

calls. Regardless of the existence of exceptions, there is no dispute that signing up
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for the registry will shield consumers from a substantial amount of unsolicited tele-
marketing. (Part .B.2.)

The registry satisfies the third part of Central Hudson because it does not

restrict more speech than necessary to serve the government’s interests. Like the
regulationatissue in Rowan, the registry is well tailored to the government’s interests
because consumers, not the government, make the choice to sign up. Further, the
registry is firmly grounded on the government’s experience with the company-
specific do-not-call requirements, which had proved insufficient to protect consumers
from unwanted commercial telemarketing. None of the alternatives that have been
suggested would provide consumers with anywhere near the same degree of protec-
tion from unwanted telemarketing. (Part [.B.3.)

The registry 1s not rendered unconstitutional merely because it does not apply
to charitable solicitation. The district court in Mainstream held that the registry was
unconstitutional because it exempted such solicitation, but that conclusion was based

on a misreading of both the pertinent law and the legislative and rulemaking record.

The regulation at issue in Discovery Network, on which the court below relied,
applied to newsracks in public spaces and achieved only a minute benefit. Moreover,
the distinction that the regulation drew between commercial and noncommercial

speech had no relationship whatsoever to the interest the regulation was intended to
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further. The do-not-call registry, on the other hand, makes substantial progress
toward the government’s goals of protecting residential privacy, and the record estab-
lishes distinctions between commercial telemarketing and noncommercial solicitation
that are related to the government’s interests -- mostunwanted telephone solicitations
are commercial, the government has tried other means to protect consumers (the
company-specific provisions), those means are more likely to work with respect to
charitable solicitation, and noncommercial calls are less intrusive to consumers.
Given these distinctions, it was wholly appropriate for the government to recognize
the differential constitutional treatment accorded commercial and noncommercial
speech and to exempt noncommercial solicitation from the registry. (Part [.B.4.)
There is nothing unconstitutional about the modest fees that the FTC assesses
telemarketers for access to the registry. These fees offset the costs of the registry, and
of enforcing the do-not-call and other provisions of the TCFPA. There is no
constitutional impediment to collecting fees that meet the costs of administering the

FTC’s regulation. (Part I1.)

The court’s conclusion in U.S. Security that the FTC lacked statutory authority
to create the do-not-call registry also fails. Two agencies may both have jurisdiction

with respect to a portion of the economy. In any event, the court’s decision was
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overruled by an act of Congress, which recognized that the FTC had ample authority
to create the registry, and which ratified the registry the FTC created. (Part III.)
ARGUMENT

I. THE DO-NOT-CALL REGISTRY IS CONSTITUTIONAL?®

A.  Congress And The Agencies Have Taken Measured
Steps To Preserve Residential Privacy

(199

At bottom, this case involves ““the most comprehensive of rights and the right

most valued by civilized men’”-- i.e., the “‘right to be left alone.””” Hill v. Colorado,

530 U.S. 703, 716-17 (2000) (quoting Olmstead v. United States, 277 U.S. 438, 478
(1928) (Brandeis, J., dissenting)). Faced with new challenges to that right engen-
dered by new technology and aggressive business practices, Congress, the FTC, and
the FCC have taken a series of measured steps, based on continuing experience, to
enable consumers to preserve privacy in their homes. Congress began in 1991 with
the TCPA, which authorized the FCC to adopt rules “concerning the need to protect

residential telephone subscribers’ privacy rights to avoid receiving telephone solicita-

° Federal agency rules may be set aside only if “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). That
standard is “narrow” and ‘““a court is not to substitute its judgment for that of the
agency.” Motor Vehicle Manufacturers Ass’n v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983). This Court reviews the grant of summary judgment, including
issues regarding the constitutionality of statutes and rules, de novo. Hoffman-Pugh
v. Keenan, 338 F.3d 1136, 1138-39 (10th Cir. 2003).
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tions to which they object,” 47 U.S.C. § 227(c)(1), including rules requiring the use
of a “national database * * * of residential subscribers who object to receiving tele-
phone solicitations.” 47 U.S.C. § 227(¢)(3). The TCPA defines “telephone solici-
tation” to exclude, among other things, “a call or message * * * by a tax exempt
nonprofit organization.” 47 U.S.C. § 227(a)(3)(C). As the Eighth Circuit recognized

in Missouri v. American Blast Fax, Inc., 323 F.3d 649 (8th Cir. 2003), that exclusion

readily passes constitutional muster, for it is based on a record before Congress
showing that “most unwanted telephone solicitations are commercial in nature,” and
that noncommercial solicitations “are less intrusive to consumers because they are
more expected.” Id. at 655; H.R. Rep. No. 102-317 at 16.

Three years later, in the TCFPA, Congress authorized the FTC to adopt rules
“prohibiting * * * abusive telemarketing acts or practices,” including any “pattern of
unsolicited telephone calls which the reasonable consumer would consider coercive
or abusive of such consumer’s right to privacy.” 15 U.S.C. §§ 6102(a)(1), (a)(3)(A).
In the DNCIA, Congress directed the FCC to issues rules under the TCPA that would
“maximize consistency” with the FTC’s do-not-call registry rules, and authorized the
FTC to adopt rules establishing fees for the registry.

Pursuant to these statutes, the FTC and the FCC have promulgated rules

establishing and implementing a national “do-not-call” registry, through which
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consumers can register theirresidential telephone numbers to indicate their desire not
to be called by commercial telemarketers. 16 C.F.R. § 310.4(b)(1)(ii1); 47 C.F.R.
§ 64.1200(¢c)(2). The registry rules “supplement” the pre-existing company-specific
do-not-call rules, which prohibit telemarketers from calling a consumer who has
previously asked not to be called. 68 Fed. Reg. at4629; 18 FCC Rcd. 14017 9 1.

Under these regulations, consumers have “a variety of options for managing
telemarketing calls.” 18 FCC Red. 14033 9 26. They may “(1) place their number
on the national do-not-call list; (2) continue to make do-not-call requests of individual
companies on a case-by-case basis; and/or (3) register on the national list, but provide
specific companies with express permission to call them.” Id.

The agencies adopted a national do-not-call registry because the consumer
frustration with unsolicited telemarketing calls had continued unabated in the face of
their company-specific rules, and despite the establishment of a number of statewide
do-not-call registries as well as the self-regulatory efforts of the telemarketing indus-
try. 68 Fed. Reg. at 4630; 18 FCC Rcd. 14017 q 2. As the FCC explained, “[t]he
telephone network is the primary means for many consumers to remain in contact
with public safety organizations and family members during times of illness and
emergency,” yet “[cJonsumer frustration with telemarketing practices has reached a

point in which many consumers no longer answer their telephones while others
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disconnect their phones during some hours of the day to maintain their privacy.” Id.
at 14035, 9 29.

Particularly in light of the substantial increase in telemarketing calls in recent
years, the company-specific rules imposed a considerable burden on consumers, since
they “must repeat their ‘do-not-call’ request with every telemarketer that calls.” 68
Fed. Reg. at 4629; 18 FCC Rcd. 14030 9 19. Moreover, the use of computerized
predictive dialers has led to an increase in “dead-air” or hang-up calls. Not only are
many consumers frightened by such calls, but consumers have no practical ability to
invoke their company-specific do-not-call rights when the telemarketer does not
remain on the line. 18 FCC Rcd. 14030, 14035 99 19, 28. Many telemarketers also
lack the equipment necessary to receive a do-not-call request by persons with disabi-

lities. Id. at 14035-36, 9 29. See generally 18 FCC Rcd. 14066 487, 14067-68 4 91.

The do-not-call rules do not “ban telemarketing calls,” but instead “provide a
mechanism by which individual consumers may choose not to receive telemarketing
calls.” 18 FCC Rcd. 14057 9 71. And while there are “many other ways available
to market products to consumers, such as newspapers, television, radio advertising
and direct mail,” the agencies concluded that “there simply are not ‘numerous and
obvious less-burdensome alternatives’ to the national do-not-call registry.” Id.

Indeed, although the telemarketing industry “fears the economic impact a national
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registry might have,” the registry “might actually benefit industry,” as the FTC
pointed out, “because telemarketers would reduce time spent calling consumers who
do not want to receive telemarketing calls and would be able to focus their calls only
on those who do not object to such calls.” 68 Fed. Reg. at 4632.

B. The Do-Not-Call Registry Is A Reasonable
Regulation Of Commercial Speech

The government has the power to regulate even nondeceptive commercial
speech’ if (1) its interest in doing so is “substantial,” and the regulation it proposes
both (2) “directly advances” that interest, and (3) “is not more extensive than is neces-

sary to serve that interest.” Central Hudson , 447 U.S. at 566. Under this test, the

government must show, not that its regulation will effect a complete cure, but that it

will alleviate identified harms to a “material degree.” Florida Bar v. Went For It, Inc.,

515 U.S. 618, 626 (1995). In regulating commercial speech, the government is not
required to employ the least restrictive means of advancing its interests; it is sufficient

that there is a “reasonable fit” between means and ends -- ““a fit that is not necessarily

7 The FCC’s do-not-call registry rules apply to “telephone solicitations,”

defined as “the initiation of a telephone call or message for the purpose of encourag-
ing the purchase or rental of, or investment in, property, goods, or services * * *.”
47 U.S.C. § 227(a)(3); 47 C.F.R. § 64.1200(f)(9). The FTC’s registry similarly
applies to “outbound telemarketing calls to induce the purchase of goods or services.”
16 C.F.R. § 310.4(b)(1)(1i1). The telemarketing calls covered by the registry thus
“fit[] soundly within the definition of commercial speech.” U.S. West, Inc. v. FCC,
182 F.3d 1224, 1232-33 (10th Cir. 1999).

-29.



perfect, but reasonable; that represents not necessarily the single best disposition but

one whose scope is ‘in proportion to the interest served.”” Board of Trustees of State

Univ. of New York v. Fox, 492 U.S. 469, 480 (1989) (citation omitted). “Within

those bounds we leave it to governmental decisionmakers to judge what manner of
regulation may best be employed.” 1d.

Perhaps the most striking feature of the do-not-call registry is that it bans no
speech directly, but merely allows individual households to exercise the right “to be
left alone,” by barring from their own homes speech by others that they do not wish
to hear. The Supreme Court has repeatedly recognized the strength of that interest,
which “must be placed on the scales with the right of others to communicate.”

Rowan v. United States Post Office Dep’t, 397 U.S. 728, 736 (1970); see Frisby v.

Schultz, 487 U.S. 474,484 (1988); Hill v. Colorado, supra. As explained below, this

key feature of the registry affects every aspect of the Central Hudson analysis, and

compels a conclusion that the registry is a modest and reasonable restriction on
commercial speech.

1. The Interests The Registry Seeks To Advance Are Substantial

The interests that Congress and the agencies seek to advance here are of the

highest order -- protecting consumers’ homes from intrusion, and shielding them from

unwanted commercial communication. The Supreme Court has repeatedly stressed
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that the government’s interest ““in protecting the well-being, tranquility, and privacy

299

of the home’” is “‘certainly of the highest order in a free and civilized society.

Frisby v. Schultz, 487 U.S. at 484 (quoting Carey v. Brown, 447 U.S. 455, 471

(1980)). As the Court explained in Carey, the home is “the one retreat to which men
and women can repair to escape from the tribulations of their daily pursuits.” 447
U.S. at471. The Court has emphasized that the Constitution does not leave govern-
mental units “powerless to pass laws to protect the public from * * * conduct that
disturbs the tranquility of [the] home[ ]* * *.” Carey, 447 U.S. at 470-71 (quoting

Gregory v. Chicago, 394 U.S. 111, 118 (1969) (Black, J., concurring)). Indeed, the

Court has made plain that “the individual’s right to be left alone [in the privacy of his

home] plainly outweighs the First Amendment rights of an intruder.” FCC v. Pacifica

Found., 438 U.S. 726, 748-49 (1978). “[T]he privacy of the home * * * is accorded

special consideration in our Constitution, laws, and traditions.” Department of

Defense v. FLRA, 510 U.S. 487, 501 (1994).

Moreover, the do-not-call registry is aimed at an especially important element
of residential privacy, the protection from direct interruption of home and family life.
As one court observed in upholding a state law barring commercial messages sent by
automated dialing devices, “[t]he telephone is unique in its capacity to bring those

outside the home into the home for direct verbal interchange -- in short, the residen-
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tial telephone is uniquely intrusive.” State v. Casino Marketing Group, 491 N.W. 2d

882, 888 (Minn. 1992). Unlike other media, the telephone generally demands imme-
diate attention, lest important personal or emergency messages be missed. Id. As
discussed above, moreover, the legislative history of the pertinent statutes and the
rulemaking records before both agencies demonstrate the onslaught against this core

privacy interest that billions of commercial telemarketing calls have engendered. See

Van Bergen v. Minnesota, 59 F.3d 1541, 1555 (8th Cir. 1995) (“The sheer volume of

telemarketing calls further supports the government’s interest inregulation protecting
privacy.”). Accordingly, there can be no question here that the government has
articulated a privacy interest of the strongest sort.

There is also a distinct interest, repeatedly recognized by the Supreme Court,
of'a would-be listener to refrain from accepting unwanted communications. “[I]ndi-
viduals are not required to welcome unwanted speech into their own homes and the

government may protect this freedom.” Frisby v. Schultz, 487 U.S. at 485; see

Edenfield v. Fane, 507 U.S. 761, 769 (1993) (protecting consumers from unwanted

solicitation); Florida Bar, 515 U.S. at 625 (same); Bland v. Fessler, 88 F.3d 729, 734
(9th Cir. 1996) (state has significant interest in protecting consumers from unwanted

telephone solicitation). The Court has “continued to maintain that ‘no one has the

-32-



right to press even “good” ideas on an unwilling recipient.”” Hill v. Colorado, 530

U.S. at 718 (quoting Rowan, 397 U.S. at 738).

Indeed, one of these cases -- Rowan -- is particularly relevant to the issues at
hand. There, the Supreme Court upheld against a First Amendment challenge a fed-
eral statute that allowed homeowners to shield themselves from any “advertisement”
offering for sale matter that the recipient “believe[d] to be erotically arousing or
sexually provocative.” 397 U.S. at 730. Under the statute, the recipient could request
the Postmaster General to order the sender of the advertisement to cease further
mailings and remove the recipient from the sender’s mailing lists. 39 U.S.C. § 4009
(1964 Supp. IV). The Court explained that “[n]Jothing in the Constitution compels us
to listen to or view any unwanted communication, whatever its merit.” 397 U.S. at
737. The Court “therefore categorically reject[ed] the argument that a vendor has the
right under the Constitution or otherwise to send unwanted material into the home of
another.” Id. at 738. The Court concluded that “[t]he asserted right of” a person
seeking to communicate with another ““stops at the outer door of [that other] person’s
domain.” 1d.

Like the statute upheld in Rowan, the do-not-call registry serves the important

public interest of facilitating the homeowner’s right to block unwanted communica-
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tions about commercial matters from the home.* The rationale for the Court’s deci-
sion in Rowan applies as well to the registry. Consumers who have voluntarily added
their numbers to the do-not-call registry have shown that they desire to receive no
commercial telephone solicitations at theirhomes. The do-not-callregistry serves the
important interest of effectuating that desire.

2. The Registry Materially Advances The
Privacy Interests At Stake

The registry passes the second part of the Central Hudson test because “the

harms [the government] recites are real and * * * its restriction will in fact alleviate

them to a material degree.” See Florida Bar, 515 U.S. at 626. There can be no dis-

pute that the harm caused by unwanted telemarketing is real. As discussed above, the
rulemaking records before both agencies reflected the dramatically growing number
of intrusions from commercial telemarketing, and the outpouring of public desire to
protect the sanctity of the home from such intrusions. It is clear from the vast
majority of the thousands of comments that both agencies received during their

rulemakings in support of the registry (68 Fed. Reg. 4630 n.593; 18 FCC Red. 14054

® Indeed, consumers have a greater need for the registry than for the statute in
Rowan because, although the “short, though regular, journey from mail box to trash
can,” see Bolger v. Youngs Drug Prod. Corp., 463 U.S. 60, 72 (1983), may shield
against unwanted mailings, there is no such simple solution to the intrusion of
telephone solicitation.
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9 66), and from the more than 50 million registrations the FTC has already received,
that consumers perceive great harm in the roughly 16 billion commercial telemarket-

ing calls they receive each year. See Anderson v. Treadwell, 294 F.3d 453, 462 (2d

Cir. 2002) (the popularity of the government’s program demonstrated that the harm
was real, and that the program would alleviate the harm).

Nor is there any dispute that the registry will advance the government’s
interest. The registry does not seek, after all, to eliminate all telephone calls. Rather,
the rulemaking record shows that consumers greatly value “the prospect of at least
reducing the number of unwanted telephone solicitations that they receive.” 68 Fed.
Reg. at 4631. Although the record does not contain evidence as to the precise per-
centage of telemarketing calls that the registry would eliminate, there is record evi-
dence to support the Mainstream court’s conclusion that the registry as initially
proposed by the FTC would apply to 40 to 60 percent of telemarketing calls.” As the
FCC noted, “[t]he history of state-administered do-not-call lists demonstrates that

such do-not-call programs have a positive impact on the ability of many consumers

’ During the rulemaking, “[i]ndividual sellers and telemarketing firms esti-
mated that they might have to lay off up to 50 percent of their employees if such a
registry were to go into effect.” 68 Fed. Reg. 4631. Such areduction in employment
would lead to a corresponding reduction in telemarketing calls. This provides a basis
for the estimate, referred to by the court, that the registry would put a halt to 40 to 60
percent of telemarketing calls. See Mainstream Order at 22; Mainstream Stay Order
at 4.
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to protect their privacy by reducing the number of unwanted telephone solicitations
that they receive each day.” 18 FCC Red. 14054 9 67. See also id. at 14030 9 20
(“ImJany consumers indicate that their state lists have reduced the number of
unwanted calls that they receive). Moreover, the district court’s conclusion did not
reflect the impact of the FCC’s rule, which fills substantial gaps in the FTC’s juris-
diction, by covering intrastate telemarketing as well as telemarketing by banks and
common carriers. Thus, the registry will alleviate the relevant harm to a substantial

degree. See United States v. Edge Broadcasting Co., 509 U.S. 418, 434 (1993)

(upholding a restriction on offending ads that applied only to a radio station that

accounted for 11 percent of listening time in the affected area); Missouri v. American

Blast Fax, Inc., supra (finding no First Amendment violation in TCPA provision that

prohibited unsolicited fax advertising, but not noncommercial faxes); compare

Cincinnati v. Discovery Network, Inc., 507 U.S. at 417-18 (faulting city’s ordinance

that would eliminate only 3 to 4 percent of the offending newsracks). In any event,
there is no constitutional requirement that the government “make progress on every
front before it can make progress on any front.” Edge, 509 U.S. at 434.

Here, consumers beleaguered by repeated telemarketing calls will derive direct
and concrete relief if they invoke the do-not-call registry, even if some exempt enti-

ties can continue to call. Moreover, because the communicative act itself (i.e., the
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telemarketing call) causes the intrusion on consumer privacy, restricting such calls

is plainly the most direct means of furthering privacy protection. See Trans Union

Corp. v. FTC, 267 F.3d 1138, 1142 (D.C. Cir. 2001) (recognizing the directness of

benefit where “the speech itself * * * causes the very harm the government seeks to

prevent”); Anderson v. Treadwell, 294 F.3d at 462 (resident-activated restriction is

coextensive with the harm it is designed to alleviate).

The efficacy of the agencies’ rules in furthering the privacy interests at stake
is also apparent from the legislative and rulemaking record behind their adoption. As
explained above, the do-not-call registry grew out of the agencies’ enforcement
experience regarding their company-specific do-not-call rules. Since 1992, the FCC’s
rule, and since 1995, the FTC’s rule, have both contained such provisions. See 16
C.F.R. § 310.4(b)(1)(i11)(A); 47 C.F.R. § 64.1200(d). Due to limits upon the FTC’s
and the FCC’s statutory jurisdiction (not “illogical distinctions” made by the agen-

cies, see Mainstream Stay Order at 12), those provisions applied only to commercial

telemarketers. 16 U.S.C. § 6106(4); 47 U.S.C. § 227(a)(3). Evidence collected dur-
ing both agencies’ rulemakings showed that commercial telemarketers ignored
consumers’ requests to be put on company-specific lists, or even hampered consum-
ers’ efforts to be placed on such lists. 68 Fed. Reg. 4628-29; 18 FCC Rcd. 14030

9 19. As a result, the agencies had evidence that the company-specific provisions
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simply did not work to shield consumers from unwanted telemarketing placed by
commercial telemarketers. Implementation of the registry, however, will effectively
address this failing in the preexisting regulation of commercial telemarketing, by
giving consumers the added option of declining all such communications if they so
choose.

The telemarketers have faulted the agencies for not extending the registry to
charitable telemarketing. But they ignore the fact that the government has no evi-
dence that charities will flout the company-specific provision, because neither rule
has, until recently, applied to telemarketing on behalf of charities.'” As discussed
above, moreover, the legislative record before Congress showed that commercial
telemarketing constituted a recognized intrusion and a source of widespread public
dissatisfaction. In such circumstances, Congress and implementing agencies are

amply justified in efforts to “make progress on [one] front.” Edge Broadcasting, 509

U.S. at 434; see 10th Cir. Order, 10/7/03, at 19 n.7 (“that the FTC did not yet have a
record as to the need to include charitable callers on a national do-not-call list does

not mean that it could not at least address the problem as to which it did have an

' Although the Mainstream court’s Stay Order called this a “newly devised
justification,” see Stay Order at 10, JA 128, the FTC had discussed this in its State-
ment of Basis and Purpose for the Rule, 68 Fed. Reg. 4637, and presented the
argument to the court in its cross-motion for summary judgment.
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adequate record * * **).!" Further, as the FTC pointed out, it could revisit the issue
if further experience proves the company-specific approach inadequate to deter
abuses in the context of charitable solicitation. 68 Fed. Reg. at 4637.

3. The Minimal Restrictions On Commercial Speech The
Registry Imposes Are No More Extensive Than Necessary

The final element of the Central Hudson test, which also relates to the “fit”

between the interests Congress and the agencies seek to advance and the means cho-
sen, 1s whether the registry 1s “more extensive than is necessary to serve that interest.”
447 U.S. at 566. As the Supreme Court has emphasized, in regulating commercial
speech, Congress need not employ the “least restrictive means.” Fox, 492 U.S. at

480-81. The relevant inquiry is “whether the speech restriction is not more extensive

than necessary to serve the interests that support it.” Lorillard Tobacco Co. v. Reilly,
533 U.S. 525,556 (2001). And, as with the prior element, the fit need not be perfect

or even the best possible fit, because, “[w]ithin the bounds of the general protection

' Indeed, the situation in Rowan was similar in this regard. There, Congress
acted “in response to public * * * concern with the use of mail facilities to distribute
unsolicited advertisements that recipients found to be offensive * * *.” 397 U.S. at
731-32. Information developed at hearings established the seriousness of the prob-
lem. Id. Under such circumstances, it was proper for Congress to deal with the
problem as identified -- through the carefully tailored means of facilitating consumer
choice about receiving telemarketing -- regardless of whether other categories of
communications might pose similar concerns.
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provided by the Constitution to commercial speech [the courts] allow room for legis-
lative judgments.” 10th Cir. Order, 10/7/03, at 7 (quoting Edge, 509 U.S. at 434).
a. In fact, the do-not-call registry is extraordinarily well-tailored to impose
only minimal restrictions on speech, because -- unlike most provisions that regulate
commercial speech -- the FTC and FCC rules do not themselves ban any speech, but
simply allow consumers to “opt in” to a list that shields them from telemarketing calls
placed by commercial telemarketers. 10th Cir. Order, 10/7/03,at 22. Consumers, not
the government, make the choice to limit the calls that intrude into their living rooms.
Such an approach is substantially less restrictive than the alternative of barring solici-
tations unless consumers affirmatively assent to accept them, as some commenters
had suggested. See 68 Fed. Reg. at 4629; 18 FCC Rcd. 14040 q 37; Anderson v.
Treadwell, 294 F.3d at 462; cf. U.S. West 182 F.3d at 1238-39 (noting significance
of difference between opt-in and opt-out approaches in assessing narrow tailoring

under Central Hudson).

In this respect, the present case is much like Rowan, in which the Supreme
Court upheld a statute that similarly allowed householders to indicate their desire not
to receive certain commercial speech -- advertisements that the recipient considered
“erotically arousing or sexually provocative.” There the Court stressed that, for the

range of materials covered by the statute, there was no First Amendment problem
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because of the “absoluteness of the citizen’s right” to decide which sender’s materials
were offensive, and the “finality” of the consumer’s judgment. 397 U.S. at 737. The
do-not-call registry similarly puts the decision-making power unequivocally in the
hands of individual consumers.

The Mainstream court purported to distinguish Rowan on the ground that, “in
Rowan, the individual had complete autonomy to prevent any chosen material from

b

entering his home,” and “[t]he government’s regulation had no bearing on his
choice.” Order at 18. That purported distinction is, however, based on the court’s
misreading of the statute in Rowan. Contrary to the court’s apparent belief, the indi-

vidual had no authority under § 4009 to prevent material from entering his home

unless he had received an advertisement, and the sender could not be sanctioned until

the Postmaster General determined, in “an administrative hearing,” “whether the
initial material mailed to the addressee was an advertisement.” 397 U.S. at 738-739.
Thus, although the homeowner had “unlimited” power to determine whether the

advertisement was objectionable, id., the homeowner did not have “complete autono-

my to prevent any chosen material from entering his home.” See Mainstream Order
at 18 (emphasis added). The homeowner only had autonomy to exclude commercial
material, and that limit on the homeowner’s choice was imposed by the statute that

the Court upheld. See United States Postal Service v. Hustler Magazine, Inc., 630
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F. Supp. 867 (D.D.C. 1986) (holding that the statute at issue in Rowan could not be

constitutionally applied to block the publisher of Hustler magazine from mailing the

magazine to members of Congress, where the publisher claimed he was petitioning
government). The registry has the same limitation -- it blocks only commercial
telemarketing calls.

b. As discussed above, moreover, the do-not-call registry is an outgrowth of
the agencies’ experience with company-specific do-not-call lists. The registry is
carefully tailored to work in tandem with such lists, to provide consumers with
choices while allowing solicitors to contact persons who have chosen not to place
their numbers in the registry. Advertisers thus remain free to contact willing listen-
ers— only the unwilling listener is placed off-limits.

Indeed, the FTC’s and the FCC’s rules give consumers a nuanced menu of
choices. Consumers may enroll on the registry, thereby halting all commercial tele-
marketing. But the rules also allow consumers to tailor the impact of registration.
A consumer who has registered may nonetheless authorize a particular telemarketer
to make calls. See 16 C.F.R. § 310.4(b)(1)(ii1)(B)(7); 47 C.F.R. § 64.1200(c)(2)(ii).
Further, if a consumer chooses not to register, she may invoke the company specific

do-not-call provision to prohibit telemarketing calls from particular telemarketers.

16 C.F.R. § 310.4(b)(1)(111)(A); 47 C.F.R. § 64.1200(d). The rules also require that,
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when calling consumers, telemarketers must transmit caller ID information. 16
C.F.R. § 310.4(a)(7); 47 C.F.R. § 64.1601(e). This requirement assists consumers
who choose not to register but who have caller ID service and want to screen, rather
than prohibit, unwanted telemarketing calls.

Furthermore, none of the alternatives suggested during the rulemaking and
during litigation would have anywhere near the same effect as the registry. The U.S.
Security plaintiffs tout DMA’s do-not-call list, known as the Telephone Preference
Service (TPS). However, the TPS is voluntary and applies only to DMA members,
a small subset of the telemarketers to whom the registry applies. See 68 Fed. Reg.
4630-31. Telemarketers who violate TPS face only possible dismissal from DMA.
In addition, both agencies noted that consumer frustration continues despite these
voluntary efforts. 68 Fed. Reg. 4630; 18 FCC Rcd. 14017 9 2.

The Mainstream plaintiffs urge “technological alternatives,” which consist of
various services offered by local telephone providers and various devices marketed
to the public. See Mainstream Stay Opp. at Appx. D. All of these measures impose
costs on the public, and none even approaches the degree of protection from
unwanted telemarketing that the registry provides. 18 FCC Rcd. 14041 9 39. Plain-
tiffs hold out caller ID as an example of such services. But it is costly and the

consumer must screen every call. Unlike theregistry, it does not prevent the intrusion
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caused by unwanted calls. The TeleZapper is an example of a device that is sold to
limit telemarketing. It emits a beeping noise that is supposed to fool telemarketers
who use certain automated dialing devices by signaling those devices that the
consumer’s phone line has been disconnected. Of course, to the extent it works at all,
it only affects telemarketers who use certain automated dialing devices. Moreover,
it would eliminate non-telemarketing calls placed by such devices (some school
systems use automated dialing systems to send emergency notices to parents), and the
TeleZapper’s beep is heard not only by telemarketing calls but by anyone who calls

the consumer. See www.telezapper.com/faq.htm#3. Far frombeing “obvious alterna-

tives” to the registry, these options merely show the extent to which consumers, and
hence the market, have struggled to solve the problem of unwanted telemarketing.

4. The Registry’s Exemption Of Charitable Solicitation
Does Not Violate The First Amendment

The argument accepted by the district court in Mainstream was not that the
registry extends too broadly but that it does not extend far enough. The court con-
cluded that the do-not-call registry was fatally flawed because charitable solicitations
are subject at most to a company-specific do-not-call restriction and not to the regis-

try. That conclusion was based on a misreading of Supreme Court precedent, and a
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failure to recognize the firm legislative and rulemaking record on which the registry
is based.

a. The district court believed its conclusion was compelled by Discovery Net-

work. In that case, Cincinnati, motivated by asserted aesthetic and safety considera-
tions, prohibited newsracks that dispensed commercial handbills but allowed all other
types of newsracks. See 507 U.S. at 414. It was established that, as a result of this
distinction, only 62 newsracks would be removed and 1,500 to 2,000 would remain.
See id. at 414, 418. In invalidating Cincinnati’s action, the Court stressed that any
benefit from such a reduction would be “minute” and “paltry.” Id. at 417-18. The
Court ruled that Cincinnati’s distinction between commercial and noncommercial
speech thus bore “no relationship whatsoever” to the interests that the city had
asserted. Id. at 424.

Faced with a scheme that barred commercial speech without advancing the
city’s stated goals, and which ignored other readily available alternatives, the Court
concluded that, “[i]n the absence of some basis for distinguishing between ‘news-
papers’ and ‘commercial handbills’ that is relevant to an interest asserted by the city,
we are unwilling to recognize Cincinnati’s bare assertion that the ‘low value’ of
commercial speech is a sufficient justification for its selective and categorical ban on

newsracks dispensing ‘commercial handouts.”” Id. at 428. The Court cautioned,
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however, that its holding was “narrow,” and that it was only concluding that, based
on the record before it, Cincinnati had “not established the ‘fit’ between its goals and
its chosen means that is required * * *.” Id.

b. The do-not-call regulations bear no resemblance to the ordinance invali-

dated in Discovery Network. In contrast to Cincinnati’s ordinance, the do-not-call

registry significantly advances the purpose of the legislation and was adopted only
after other means of regulation had failed.

As the Eighth Circuit noted in American Blast Fax, the “legislative record” of

the TCPA “indicates that commercial calls constitute the bulk of all telemarketing

calls * * * 323 F.3d at 658 (citing H. R. Rep. No. 102-317, at 16). See also id. at

655 n.4 (distinguishing Discovery Network because “commercial newsracks repre-
sented only a small percentage of the newsracks on Cincinnati streets”); accord

Destination Ventures, Ltd. v. FCC, 46 F.3d 54, 56 (9th Cir. 1995) (Discovery

Network did not condemn statutory ban on commercial faxes because the bulk of
unwanted faxes are commercial).

The record before Congress showed that noncommercial calls constituted a
relatively low volume of solicitations, and that the vast majority of consumer com-
plaints concerned commercial rather than charitable or political calls. H.R. Rep. No.

102-317 at 16. The proportion of consumer complaints regarding commercial soli-
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citations ranged from 80 to 99 percent. Id. Indeed, the district court recognized that
application of the registry even to those callers subject to FTC jurisdiction would
reduce unwanted telemarketing calls by somewhere between 40 and 60 percent, and
that the gains in privacy protection achieved by the registry are substantial and cannot
plausibly be compared to the “paltry three percent reduction in news racks achieved

by the city in Discovery Network.” Mainstream Order at 22.

In sharp distinction to Discovery Network, where Cincinnati failed even to con-
sider means for advancing its aesthetic and safety concerns that would not have
barred commercial speech, the agencies here established a do-not-call registry only
after adecade of experience demonstrated that company-specific lists were ineffective

with respect to commercial solicitations. In Discovery Network, the Court stressed

that “[t]he fact that the city failed to address its recently developed concern about
newsracks by regulating their size, shape, appearance, or number indicates that it has
not ‘carefully calculated’ the costs and benefits associated with the burden on speech
imposed by its prohibition.” 507 U.S. at 417. The extensive rulemaking record
makes plain that precisely the opposite is true here.

The distinctions drawn by Congress and the FCC and the FTC are also ground-

ed in evidence of a kind wholly lacking in Discovery Network. In that case, “the only

justification advanced by the city for singling out commercial newsracks was ‘the
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“low value” of commercial speech’ * * *. When Congress enacted the TCPA,
however, it had found that “non-commercial calls . . . are less intrusive to consumers

because they are more expected.” American Blast Fax, 323 F.3d at 655 (quoting H.

R. Rep. 102-317, at 16); see also H.R. Rep. No. 102-317 at 9 (survey data under-
scored the resentment generated by calls “from people selling things™). As noted, the
complaints prompting the enactment of the TCPA related overwhelmingly to
commercial solicitations. In excluding calls fromtax exempt nonprofit organizations
from the TCPA’s definition of “telephone solicitation,” see 47 U.S.C. § 227(a)(3),
Congress not only relied on the evidence that solicitations by nonprofit organizations
“were less of a problem than commercial calls,” but it was “sensitive to restraints on
its authority to regulate the speech of charitable and political organizations.” H.R.
Rep. 102-317 at 17. Although the district court concluded that the TCPA findings
were “irrelevant” to its holding, Mainstream Stay Order at 12 n.5, to the extent the
findings justify the distinction between commercial telemarketing and charitable
solicitation that underlies both agencies’ statutes, they firmly support the
corresponding distinctions contained in both agencies’ rules. 10th Cir. Order,
10/7/03, at 14-15.

Similarly, the FTC’s decision to make charitable solicitations by for-profit

telemarketers subject to a company-specific requirement was firmly grounded in the
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administrative record. As discussed above, the FTC had substantial evidence that the
company-specific approach was insufficient to control unwanted commercial telemar-
keting, but had amassed no similar evidence regarding charitable telemarketing. 68
Fed. Reg. at 4629. Moreover, the rulemaking record supports the conclusion that, in
light of “fundamental differences between commercial solicitations and charitable
solicitations,” the company-specific approach is more likely to be successful in the
charitable context. 68 Fed. Reg. at 4637. The record includes evidence that tele-
marketers soliciting on behalf of charities face differentincentives fromtelemarketers
that sell goods and services, making it more likely that the company-specific provi-
sion will work as intended to protect consumer privacy. See 68 Fed. Reg. 4637. It
also includes evidence showing that charitable solicitors would be more receptive to
the company-specific provision -- comments to the FTC provided evidence that some
charitable solicitors had already set up their own in-house do not call lists. See JA
405; 18 FCC Rcd. 14070 q 95 (“[w]e note that some tax-exempt nonprofit
organizations have determined to honor voluntarily specific do-not-call requests™).
Instead of deferring to the FTC’s determination based on this evidence, the court
rejected it based on its belief that charitable fundraisers are just as likely to engage
in fraud as commercial telemarketers. See Order at 25. Although charitable solicitors

may indeed also engage in fraudulent practices, the FTC was focusing on a different
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problem -- whether they would comply with the company-specific provision. The
FTC contravened no constitutional command by pursuing the company-specific
approach first before applying the do-not-call registry to charitable solicitations.

c. The district court misunderstood not only the distinctions between this case

and Discovery Network, but also the import of that decision."” The court believed

that Discovery Network represents an application of a general rule that “content dis-

crimination” raises grave First Amendment concerns, thus altering the application of

Central Hudson and requiring heightened First Amendment scrutiny. Mainstream

Order at 23.
That premise is mistaken. The Supreme Court has made clear that “[1]f com-

mercial speech is to be distinguished, it ‘must be distinguished by its content.”” Bates

v. State Bar of Ariz., 433 U.S. 350, 363 (1977) (quoting Virginia Pharmacy Bd. v.

2 The court also relied heavily on Pearson v. Edgar, 153 F.3d 397 (7th Cir.
1998). See Stay Order at 16. In that case, the Seventh Circuit overturned an Illinois
statute that, in order to prevent blockbusting, required real estate agents to honor
consumers’ requests to receive no further solicitations. However, by the time the case
had completed its convoluted legal journey, blockbusting was no longer a problem.
To save its statute, the state attempted to assert a last-minute justification for the law
as a protection of consumer privacy. But the state produced no evidence that real
estate solicitation harmed or even threatened privacy. 153 F.3d at404. Pearson cited
Discovery Network frequently, but interpreted it to prohibit “severe underinclu-
siveness.” Id. Because it found that Illinois’ statute was “severe[ly] underinclusive,”
it held the statute to be unconstitutional. The do-not-call registry suffers fromno such
infirmity -- it 1s not “severely underinclusive,” and the district court recognized this.
See Mainstream Order at 22.
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Virginia Consumer Council, 425 U.S. 748, 761 (1976)). Indeed, commercial speech

limitations are routinely based on the content of the speech in question. See Trans

Union Corp. v. FTC, 267 F.3d at 1141-42. Thus, although “[i]Jn most other contexts,

the First Amendment prohibits regulation based on the content of the message,” under
the commercial speech doctrine the government is empowered to regulate commercial

speech because of its content. Central Hudson, 447 U.S. at 564 n.6; see Lanphere &

Urbaniak v. Colorado, 21 F.3d 1508, 1513 (10th Cir. 1994) (recognizing commercial

speech restrictions, though “content-based,” are subject to Central Hudson scrutiny)."

Discovery Network makes clear that the government cannot bar commercial

speech when doing so would not advance the government’s stated purpose and when
it has failed to consider alternative means of regulation to accomplish its end. The
“low” value of commercial speech cannot justify that result. 507 U.S. at 428.
Equally clearly, however, when the government has considered alternative means of
regulation and addresses a problem caused primarily by commercial speech by

regulating commercial speech, it is not required to apply identical restrictions to non-

3 Moreover, the district court’s application of Discovery Network would
effectively overrule Rowan -- since, as discussed above, the statute there applied only
to sexually provocative commercial speech. There is no indication in Discovery
Network or any other case the that Court intended such a result. On the contrary, the
Court has continued to cite favorably to Rowan’s central holding. See, e.g., Hill v.

Colorado, 530 U.S. at 717-18; United States v. Playboy Entertainment Group, Inc.,
529 U.S. 803, 814 (2000).
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commercial speech because it might in some respects contribute to the problem. That
result would be flatly at odds with the “subordinate position [of commercial speech]

in the scale of First Amendment values.” Ohralik v. Ohio State Bar Ass’n, 436 U.S.

447,456 (1978). See National Advertising Co. v. City and County of Denver, 912

F.2d 405,409 (10th Cir. 1990) (“[c]Jommercial speech receives less First Amendment
protection than other constitutionally safeguarded expression™).

Indeed, the district court’s analysis conflicts with the Supreme Court’s recogni-
tion that “charitable solicitation does more than inform private economic decisions
and is not primarily concerned with providing information about the characteristics

and costs of goods and services.” Village of Schaumburg v. Citizens for a Better

Environment, 444 U.S. 620, 632 (1980). Thus, charitable solicitation “has not been

dealt with * * * as a variety of commercial speech.” 1d.; see Riley v. National Federa-

tion of the Blind, 487 U.S. 781, 796 (1988) (speech does not “retain its commercial

character when it is inextricably intertwined with otherwise fully protected speech™).
As the Court has declared, “[t]o require a parity of constitutional protection for
commercial and non-commercial speech alike could invite dilution, simply by a level-
ing process, of the force of the Amendment’s guarantee with respect to the latter kind
of speech.” Fox, 492 U.S. at 481 (citation omitted). Such a leveling would be

particularly inappropriate here, where one of the principal values underpinning the
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commercial speech doctrine is utterly lacking. In recognizing that First Amendment
protection extends to commercial speech, the Supreme Court emphasized that “a
particular consumer’s interest in the free flow of commercial information * * * may
be as keen, if not keener by far, than his interest in the day’s most urgent political

debate,” Virginia Bd. of Pharmacy, 425 U.S. at 763. Such interest is plainly absent

where consumers have expressly indicated that the speech in question is not of value
to them.

Nothing in Discovery Network suggests that it casts any doubt on these funda-

mental tenets of the Court’s jurisprudence.'* As long as it directly advances a sub-
stantial government interest in a sufficiently tailored way, government is empowered
to regulate commercial speech without at the same time regulating noncommercial

speech in precisely the same manner. Central Hudson, 447 U.S. at 566.

II. THE FEE RULE DOES NOT VIOLATE THE FIRST AMENDMENT
RIGHTS OF TELEMARKETERS

Although the district court in Mainstream did not address the First Amendment

challenge to the FTC’s Fee Rule raised by the plaintiffs, see Order at 27, the Main-

' In Edge, decided only three months after Discovery Network, the Court
upheld a federal ban on broadcast advertising of state-run lotteries. Although the
Court noted that the statute restricted only the broadcast of advertising, not
noncommercial information regarding lotteries, 509 U.S. at 424, the Court applied the
Central Hudson analysis and made no mention of Discovery Network.
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stream plaintiffs have reasserted that challenge before this Court. Opposition to
Emergency Stay Motion, Oct. 1, 2003, at 12-14. While plaintiffs’ challenge is
insubstantial, it turns on issues of law that are closely related to the constitutional
issues already addressed. Accordingly, this Court should resolve the issue now. See
Pullman-Standard v. Swint, 456 U.S. 273, 292 (1982) (reviewing court may enter
judgment where “the record permits only one resolution” of the issue).

The fee established by the Fee Rule imposes no unconstitutional prior restraint

on speech. See Mainstream First Amended Complaint at 4 159, JA 51. Even

assuming that the prior restraint doctrine applies to commercial speech, but see

Central Hudson, 447 U.S. at 571 n.13 (suggesting doctrine may not apply in this

context), the Fee Rule imposes no such restraint. Under the First Amendment, the
mere fact that a regulation restricts speech in advance of actual expression does not
render the regulation a “prior restraint.” Instead, a regulation imposes a prior restraint
on speech only where the speaker must obtain some sort of permit in advance of

speaking and the permitting authority enjoys “too much discretion” over the permit-

ting process. American Target Advertising, Inc. v. Giani, 199 F.3d 1241, 1250 (10th

Cir. 2000); see MacDonald v. City of Chicago, 243 F.3d 1021, 1029-32 (7th Cir.

2001). The Fee Rule (and, for that matter, the do-not-call registry) involves no

discretionary permitting process and, therefore, no prior restraint.
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Nor is the fee structure established by the Fee Rule, which imposes sliding fees

depending on the number of area codes of data accessed, in any way unconstitu-

tional."” See Mainstream First Amended Complaint at 9§ 158, 161, 162, 168, 170, JA

51-53. “[A] regulatory fee may be constitutional only if it serves a ‘legitimate state
interest.”” Giani 199 F.3d at 1248-49. Further, “fees that serve not as revenue taxes,
but rather as means to meet the expenses incident to the administration of a regulation
and to the maintenance of public order in the matter regulated are constitutionally

permissible.” National Awareness Foundation v. Abrams, 50F.3d 1159, 1164-65 (2d

Cir. 1995); see also Dayton Area Visually Impaired Persons, Inc. v. Fisher, 70 F.3d

1474 (6th Cir. 1995) (upholding a $200 registration fee for professional solicitors).
Here, the fees are collected “only to offset the costs of activities and services related
to the implementation and enforcement of the Telemarketing Sales Rule * * *.” P.L.

108-10, § 2; see 68 Fed. Reg. 45141. Thus, they serve a “legitimate state interest”

"> Moreover, the level of the fee is, by any measure, modest as a cost of doing
business. A telemarketer may obtain up to five area codes of the registry at no cost,
16 C.F.R. § 310.8(c), and 33 states currently have five or fewer area codes, 18 FCC
Rcd. 14048 9 54. Thus, a local business that wishes to telemarket to the entire State
of Oklahoma (3 area codes) 1s afforded free access to the list, and a regional company
that wishes to market to all of the States in the Tenth Circuit (15 area codes) may do
so for a fee of $250 per year. Even a company that wishes to telemarket throughout
the nation (approximately 120 million households) is subject to a maximum fee of
$7375. These fees impose no more than a modest burden on a telemarketer’s
commercial speech.
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and function “as means to meet the expenses incident to the administration of a
regulation and to public order in the matter regulated.” Accordingly, the fees are
constitutional.

IHI. THE FTC IS AUTHORIZED TO CREATE THE DO-NOT-CALL
REGISTRY

The district court in U.S. Security erred as a matter of law in holding that the

FTC lacked statutory authority to create the registry. That authority came from the
TCFPA, and was confirmed by Congress’s passage of the Consolidated Appro-
priations Resolution and the DNCIA. Moreover, even if the court’s ruling were cor-
rect when issued, P.L. 108-82 removes any doubt about the FTC’s authority and
Congress’s express ratification of the Rule.

The FTC’s authority to promulgate the registry comes from the TCFPA, which
authorizes the FTC to prohibit telemarketers from engaging in abusive or deceptive
telemarketing practices, 15 U.S.C. § 6102(a)(1), and from undertaking “a pattern of
unsolicited telephone calls,” 15 U.S.C. § 6102(a)(3)(A). The FTC’s Rule fleshes out
these broad provisions by defining as abusive a telemarketing call to a person who
has had her number listed on the do-not-call registry. 16 C.F.R. § 310.4(b)(1)(1i1)(B).
The district court mistakenly believed that, because the TCPA specifically authorizes

the FCC to create a do-not-call registry, Congress could not have intended to give the
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FTC the same authority unless the TCFPA contained authorizing language every bit

as specific as that of the TCPA. U.S. Security Order at 12-14. But in this “era of

overlapping agency jurisdiction under different statutory mandates,” FTC v. Texaco,

Inc., 555 F.2d 862, 881 (D.C. Cir. 1977), there is no justification for cabining the
FTC’s authority in this manner.

To the extent that there was any question as to the FTC’s authority under the
TCFPA, that question was answered through passage of the Consolidated Appropri-
ations Resolution in February 2003, and the DNCIA the following month. The
Appropriations Resolution provided a budget for the FTC and authorized it to spend
up to $18.1 million derived from “fees sufficient to implement and enforce the do-
not-call provisions of the Telemarketing Sales Rule.” The DNCIA gives the FTC, for
a period of five years, authority to collect fees “sufficient to implement and enforce
the provisions relating to the ‘do-not-call’ registry of the Telemarketing Sales Rule.”
P.L. 108-10 at § 2. The accompanying committee report recognizes that, “[iJn order
to assist consumers in dealing with telemarketing, Congress provided authority to the
FTC and the [FCC] to limit these intrusions into their homes.” H.R. Rep. 108-8 at 2
(2003). The report further notes that the FTC had promulgated the registry pursuant

to its authority under the Telemarketing Act. Id. at 3.
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In passing this legislation, Congress confirmed that the FTC had ample stat-
utory authority under the Telemarketing Act to create the registry. Indeed, “[w]here
an agency’s statutory construction has been fully brought to the attention of the public
and the Congress, and the latter has not sought to alter that interpretation although it
has amended the statute in other respects, then presumably the legislative intent has

been correctly discerned.” North Haven Board of Education v. Bell, 456 U.S. 512,

535 (1982) (quotation marks omitted). Here, Congress was well aware that the FTC
had promulgated the registry. By making specific provision for funding and fee
collection, Congress recognized that the registry was an appropriate exercise of the

FTC’s authority.

In any event, Congress has overruled U.S. Security. On September 29, 2003,
President Bush signed into law H.R. 3161, which is titled, “[a]n act to ratify the
authority of the Federal Trade Commission to establish a do-not-call registry.” P.L.
108-82, 117 Stat. 1006 (2003). Section 1(a) of that Act states that “[t]he Federal
Trade Commission is authorized under section 3(a)(3)(A) of the [TCFPA, 15 U.S.C.
§ 6102(a)(3)(A)] to implement and enforce a national do-not-call registry.” Section
1(b) states “[t]he do-not-call registry provision ofthe [FTC’s Rule], which was prom-
ulgated by the Federal Trade Commission, effective March 31,2003, isratified.” The

district court recognized that Congress may ratify an agency’s action. U.S. Security

-58-



Order at 13. Here, not only did Congress ratify the registry, it also reaffirmed that,
contrary to the court’s holding, the FTC already had the authority to create the
registry. Thus, not only did the district court err as a matter of law, it was also

overruled by Congress.'® The decision in U.S. Security must be reversed.'’

' See 149 Cong. Rec. H8916-17 (daily ed. Sept. 25,2003) (statement of Rep.
Tauzin, “The bill [H.R. 3161] leaves no doubt as to the intent of Congress. The FTC
wants this list. The President of the United States wants this list, and more impor-
tantly, 50 million Americans, who are growing impatient about being interrupted at
mealtime by unwanted and unnecessary harassing telemarketing calls, want this list.
And this Congress 1s going to make sure they have this list today.”)

' The U.S. Security plaintiffs argued that the judgment in Mainstream renders
the ratification ineffective. See U.S. Security Brief Regarding Mootness at 6-8. That
argument, however, begs the principal question before this Court. If this Court
reverses the Mainstream decision, the district court’s decision loses all effect and will
have no impact on P.L. 108-82. Nor is Congress required to invoke any magic
formula in a ratifying statute, see Brief Regarding Mootness at 9 n.5, where, as here,
its intent to overturn the U.S. Security decision is clear.
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CONCLUSION

For the above reasons, this Court should reverse the district court decisions in

U.S. Security and Mainstream, and deny the petitions for review of the FCC’s Order.
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