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Adopted:  November 19, 2013 
Released:  November 19, 2013

By the Enforcement Bureau:

I. Introduction

1. On July 29, 2013, Beehive Telephone Co., Inc. and Beehive Telephone Co. Inc. Nevada (collectively Beehive) filed an Emergency Motion to Consolidate and Reassign in the above-referenced proceedings.
  In the Motion, Beehive requests consolidation of its Petition for Reconsideration of the Commission’s Order in the AT&T proceeding
 with its Application for Review of a June 21, 2013 Letter Ruling issued by the Enforcement Bureau related to a primary jurisdiction referral in the Sprint/Beehive proceeding.
  The Motion also asks the Commission to reassign the Petition and Application to so-called “Neutral Staff” within the FCC, and to direct Sprint to file its complaint against Beehive with such staff.  For the reasons set forth below, we deny the Motion in its entirety.
  In reaching this decision, we have consulted with the Commission’s Office of General Counsel and the Wireline Competition Bureau.
  

II. discussion

A. Reassignment

2. We find no merit to Beehive’s arguments that due process requires recusal of the Enforcement Bureau’s Market Disputes Resolution Division (Division) from consideration of Sprint’s “sham entity” allegations in the Sprint/Beehive complaint proceeding.
  We therefore deny Beehive’s request to reassign the Petition and Application to “Neutral Staff,” and we similarly decline to direct Sprint to file its complaint against Beehive with such staff.

3. In its Motion, Beehive relies heavily on dicta in the Supreme Court’s decision in Withrow v. Larkin.
  Yet as the Court emphasized in that case, a party claiming an unconstitutional risk of bias in administrative adjudication must “overcome a presumption of honesty and integrity in those serving as adjudicators.”
  Beehive adduces no evidence that might overcome this presumption.  For instance, Beehive has identified no statement made by a Division employee indicating that the individual has prejudged the sham-entity issue or is otherwise biased against Beehive.
  Because Beehive’s due process argument is unmoored from any basis in fact, it fails to establish the kind of unconstitutional risk identified in Withrow.  

4. We also find no merit to Beehive’s contention that a finding of prejudgment or bias is warranted because “the Division [in the AT&T Order] found Beehive guilty of having a sham arrangement” with All American.
  This statement is doubly erroneous.  First, “the Division” did not make any finding in the AT&T Order.  Rather, it was the Commission that unanimously adopted that order, and therefore the Commission was the decision maker for all findings in the order, including the findings regarding sham entities.
  Second, the AT&T Order did not find Beehive to be “guilty” of anything.  Rather, it found that All American and two other carriers—not Beehive (which was not a party to the proceeding)—violated the Act by engaging in sham arrangements.
  

5. Stripped of hyperbole, Beehive’s argument reduces to the unremarkable observation that in the AT&T Order, the Commission found entities other than Beehive to have operated as sham CLECs in violation of the Act.  This fact does not even remotely suggest that the Division has prejudged the sham-arrangement allegations in the entirely separate Sprint/Beehive proceeding,
 and certainly is not sufficient to satisfy the “difficult burden of persuasion” identified in Withrow that might justify recusal of Division staff.
  Nor is there any basis to infer that the Commission somehow prejudged Sprint’s “sham entity” claim when it issued the AT&T Order.  The statements in that order regarding Beehive were based on record evidence developed in that proceeding, and were therefore the result of proper judgment (and not prejudgment).  In the separate Sprint/Beehive proceeding, Beehive will have ample opportunity, consistent with the terms of the Court’s Referral Order, to mount its defense against Sprint’s claims, and the Commission will then issue a decision based on applicable law and the record in that proceeding.

6. Contrary to Beehive’s claim,
 the fact that the AT&T Order was “nonadversarial” with respect to Beehive does not mean that the Division’s consideration of the sham-entity issue in the Sprint/Beehive proceeding would violate Beehive’s due process rights.  First, Beehive deliberately chose not to seek leave to participate in the AT&T proceeding,
 and therefore Beehive acquiesced to the very “nonadversarial” process that it now contends is problematic.  We doubt that a valid due process claim can arise in these circumstances.  Moreover, the Withrow court stated that a due process question “would be raised” only if “the initial view of the facts based on the evidence derived from nonadversarial processes as a practical or legal matter foreclosed fair and effective consideration at a subsequent adversary hearing.”
  We note that the facts set forth in the AT&T Order derived from a decidedly adversarial process, and therefore the Withrow dicta regarding a “nonadversarial” prior proceeding is not relevant here.  Moreover, that dicta would not be applicable even if we were to concede that the AT&T/All American proceeding was non-adversarial with respect to Beehive.  Specifically, Beehive’s advocacy will not be “foreclosed [from] fair and effective consideration” in the Sprint/Beehive proceeding.  To the contrary, Beehive’s arguments and evidence regarding sham entities will be fully, fairly, and effectively considered in the Sprint/Beehive proceeding, consistent with the FCC’s rules and the terms of the Referral Order.
  

7. As Withrow and other courts have made clear, moreover, a tribunal’s prior exposure to adjudicative facts does not disqualify it from dealing with the same facts and issues in subsequent proceedings.
  If it did, the Commission would be unable to fulfill its statutory duty to address petitions for reconsideration or to respond to Court remands of Commission orders resulting from adjudicatory proceedings.
  Indeed, as the Supreme Court has stated, “opinions held by judges as a result of what they learned in earlier proceedings” are “not subject to deprecatory characterization as ‘bias’ or ‘prejudice,’” and “[i]t has long been regarded as normal and proper for a judge to sit in the same case upon its remand, and to sit in successive trials involving the same defendant.”
  Nothing in Beehive’s Motion prevents application of this principle here or to overcome “the presumption of honesty and integrity in those serving as adjudicators” in subsequent proceedings.

8. Finally, we find no merit in Beehive’s argument that the Division should not take part in considering the Petition or Application “under the principle that ‘no man can be a judge in his own case.’”
  As Beehive concedes, the only reason to consider whether the Division might somehow be “judging its own case” is because Beehive “placed the Division’s conduct at issue” by “including allegations that the Division knowingly deprived Beehive of its due process rights.”
  Since we find no basis for concluding that the Division (knowingly or not) abridged Beehive’s due process rights, we decline to mandate recusal based solely on Beehive’s decision to “place the Division’s conduct at issue.”  To hold otherwise would be to invite parties to raise spurious allegations of bias or misconduct in an effort to gain a procedural advantage through recusal.  The Commission’s processes should not be abused in this manner.
    

B. Consolidation

9. We deny Beehive’s request to consolidate its Petition and Application.  The Commission has broad authority in how it manages and conducts its proceedings, and we previously rejected Beehive’s request to consolidate the AT&T/All American and the Sprint/Beehive complaint proceedings.
  In support of its Motion, Beehive offers no new arguments from those it previously proffered.  Moreover, in repeating its request for consolidation, Beehive maintains that “[t]he fundamental issue presented by the Petition and Application is whether the Commission’s adjudication of the sham-arrangement issue abridged Beehive’s due process rights to proper notice and an impartial hearing with an opportunity to present a defense to the sham-arrangement allegation.”  As we find above, the Commission has not abridged Beehive’s due process rights.

III. ordering clause

10. IT IS HEREBY ORDERED, pursuant to Sections 4(i), 4(j), and 208 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j), and 208, and Sections 1.720-1.736 of the Commission’s rules, 47 C.F.R. §§ 1.720-1.736, and the authority delegated by Sections 0.131 and 0.331 of the Commission’s rules, 47 C.F.R. §§ 0.131, 0.331, that Beehive’s Emergency Motion to Consolidate and Reassign is DENIED.

ENFORCEMENT BUREAU 

Christopher Killion







Associate Chief, Enforcement Bureau
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