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Informal Objection

Dear Messrs. Clark and Miller:


This letter refers to: (1) the above-referenced application of Northwest Indiana Public Broadcasting, Inc. (“Licensee”) to renew its license for Station WLPR-FM, Lowell, IN; and (2) the May 8, 2012, Informal Objection (“Objection”) to that application filed by Len Clark (“Clark”), a former station employee.  In his Objection, Clark raises concerns about Licensee’s compliance with Commission rules (the “Rules”) including those governing underwriting announcements, public inspection file, and Equal Employment Opportunity (“EEO”).  For the reasons set forth below, we deny the Objection and grant the renewal application.


License Renewal Standard.  An Informal Objection to a license renewal application  must, pursuant to Section 309(e) of the Communications Act of 1934, as amended (the “Act”), provide properly supported allegations of fact that, if true, would establish a substantial and material question of fact that grant of the application would be prima facie inconsistent with Section 309(k) of the Act.
  Specifically, Section 309(k)(1) provides that we are to grant the license renewal application if, upon consideration of the application and pleadings, we find that: (1) the station has served the public interest, convenience, and necessity; (2) there have been no serious violations of the Act or the Rules; and (3) there have been no other violations which, taken together, constitute a pattern of abuse.
  If, however, the licensee fails to meet that standard, the Commission may deny the application – after notice and opportunity for a hearing under Section 309(e) of the Act – or grant the application “on terms and conditions that are appropriate, including a renewal for a term less than the maximum otherwise permitted.”


Background.   WLPR-FM is a noncommercial educational (“NCE”) FM station operating in the portion of the band reserved solely for such operations. Clark’s primary allegation is that WLPR-FM engages in underwriting practices that do not comply with Commission requirements.  Section 399B of the Act and Section 73.503(d) of our Rules specifically proscribe NCE radio stations from airing announcements which promote the sale of goods and services of for-profit entities in return for consideration paid to the station.
 These provisions, however, permit contributors to receive on-air acknowledgements and stations to air enhanced underwriting announcements which identify sponsors and their products.  However, announcements that promote (rather than identify) products, or include price information, calls to action, and/or inducements to buy are not permissible.
  In enforcing these requirements we rely on each broadcaster’s good faith judgments and impose sanctions for clear abuses of discretion.  The specific language used in an announcement is crucial to evaluating any alleged violation.  


Clark states that while he was serving as WLPR’s Program Director between January 2009 and April 2010, he and the station’s attorney temporarily pulled “blatant commercials” and “infomercials” off the air.  He states that station management restored the material to the air, however, taking the position that WLPR-FM was merely “push[ing] the envelope” on permissible underwriting announcements.  Clark provides one brief example, stating he was asked to have a guest on a talk show endorse a medical product, but refused. Clark states that he cannot provide more specific information about any announcement because he kept records on an office computer and was unable to retrieve those files after he was fired in April 2010.   Clark’s objection refers to the Licensee’s website as indicative of company policies and priorities.  In visiting that site, we note that it contains the following statement:  “Underwriting on Lakeshore Public Television and Radio allows businesses to promote their products and services to the viewers who tune into our programs.”
  


Discussion.  Clark has not provided us with the text of any announcement or show segment.  Accordingly, we are unable to evaluate specific language of any WLPR-FM underwriting announcement that aired during the renewal period.  Accordingly, we are unable to find a substantial and material question of fact concerning whether the Licensee’s decision to air any particular announcement was an abuse of discretion and/or violation of our underwriting requirements.  Nevertheless, we are concerned that the Licensee’s web page is soliciting support by offering to air announcements that “promote” sponsor products and services.  Such announcements, of course, would be prohibited.  In these circumstances, we strongly encourage the Licensee to review its sponsorship practices and materials to ensure compliance with our underwriting policies. 

Clark raises several additional matters concerning station programming and operations.  He states that WLPR participated in a “mock” public file inspection conducted by the Indiana Broadcasters Association (“Association”) and that the Association asked the station to correct information regarding its transmitter location and Emergency Alert System tests.  Clark states that the Licensee took no action but incorrectly told the Association that it had changed the information in order to obtain a certificate of compliance from the Association.  Clark further states that he “has reservations” about the quarterly issues-programs lists in the public file because the station does not air unpaid Public Service Announcements (“PSAs”) and does not air programming for Black listeners.  He also questions whether the Station employs a sufficient number of minorities to meet EEO requirements.  Finally, he states that the station does not comply with various requirements established by the Corporation for Public Broadcasting (“CPB”) for stations receiving CPB funding, such as holding open meetings and seeking input from a community advisory board.


We have examined the Objection and find that it does not raise a substantial and material question of fact calling for further inquiry or otherwise persuade us that grant of the WLPR-FM renewal application would contravene the public interest, convenience, and necessity.  With respect to programming, a licensee has broad discretion – based on its right to free speech -- to choose, in good faith, the programming that it believes serves the needs and interests of the members of its audience.
  We will intervene in programming matters only if a licensee abuses that discretion.
  Clark has not demonstrated that the station has done so here.  For example, Clark has not shown that the issue-responsive programs identified in the public file, taken as a whole, ignore the needs of Black listeners.
   Similarly, because PSAs are just one of many types of programming that can meet the requirement to air issue-responsive programming, the alleged failure of WLPR-FM to air any PSAs would not necessarily indicate any abuse of discretion.


With respect to non-programming matters, the Licensee’s receipt of a certificate from its state broadcasters’ association under the voluntary Alternative Broadcast Inspection Program (“ABIP”) would not prevent the Commission from taking action in response to contrary information raised during the license renewal process.
  Here, however, Clark provides no specific information to support his claim that public file documents may be missing or inaccurate.
  For example, Clark makes the conclusory allegation that the Association identified a problem with the transmitter location but does not provide anything to show that the actual and authorized geographic coordinates of the transmitter differ.  The Licensee certified in the renewal application that its public file was complete.  We find that Clark has failed to raise a substantial and material question of fact regarding this certification.  With respect to requirements for CPB funding, such as holding open meetings and consulting a community advisory board, it is well settled that CPB has exclusive responsibility for the distribution of funds pursuant to Section 396 of the Act,
 and that the Commission does not consider a licensee’s compliance with that section in its licensing proceedings.
  With respect to EEO, the Licensee provided EEO information on FCC Form 396 with its renewal application, as required.  The Commission’s EEO staff did not identify any matter therein requiring additional consideration.  


Conclusion.  We have evaluated the WLPR-FM renewal application pursuant to Section 309(k) of the Act, and we find that the station has served the public interest, convenience, and necessity during the subject license term; there have been no serious violations of the Act or the Rules; and there have been no other violations which, taken together, constitute a pattern of abuse.


In light of the above discussion, and pursuant to Section 309(k) of the Communications Act of 1934, as amended, and Sections 0.61 and 0.283 of the Commission’s Rules,
 the Informal Objection filed on May 8, 2012, by Len Clark IS DENIED, and the application (File No. BRED-20120322ABP) of Northwest Indiana Public Broadcasting, Inc. for renewal of its license for Station WLPR-FM IS GRANTED. 






        Sincerely, 








Peter H. Doyle








Chief, Audio Division








Media Bureau
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